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CASES 


ADJUDGED      IN 


f)  e  eourt  of 


NEW-YORK 


JAMES  KENT,  ESQ.,  CHANCELLOR 


MUMFORD  and  others  against  J.  B.  MURRAY. 

[See  11  Paige  524.] 

An  assignment  was  made,  in  1800,  by  a  debtor,  of  property  to  the  de-  ]  822. 
fendant,  in  trust  for  certain  creditors  of  the  assignor  named,  wno 
should  become  parties  to  the  deed  in  twelve  months,  &c.  A  bill 
was  filed  by  one  of  the  creditors,  in  1821,  against  the  defendant,  as 
trustee,  for  an  account,  &c. :  Held,  that  the  defendant  could  not, 
after  the  lapse  of  twenty  years,  without  any  assertion  of  claim  on 
the  part  of  the  other  creditors  named,  object,  at  the  hearing,  that 
the  other  cestui  que  trusts  were  not  made  parties ;  especially  as  the 
defendant  had  admitted,  that  all  the  creditors  having  priority  to 
the  plaintiff,  under  the  assignment,  had  been  satisfied,  and  had 
promised  to  account  to  the  plaintiff. 

A  trustee,  who  suffers  funds  to  pass  improperly  into  the  hands  of  his 
co-trustee,  is  chargeable  for  any  loss  arising  from  such  negligence 
or  abuse  of  trust. 

\  defendant,  who  suffered  moneys  received  under  an  order  in  favor 
of  himself  and  the  plaintiff,  as  partners,  to  be  blended  with  moneys 
received  by  him  under  a  subsequent  trust  deed  to  him  and  another, 
to  pass  into  the  hands  of  his  co-trustee,  was  held  accountable  to 
the  plaintiff,  notwithstanding  the  plaintiff,  as  one  of  the.  cestui  que 
Inuts  had  joined  in  a  discharge  of  such  co-trustee,  but  without  a 
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1822  knowledge  of  the  fact  of  the  first  money  being  so  blcmicd  witt 

moneys  received  under  the  trust  deed. 
A  partner,  who  goes  abroad  on  his  persona]  affairs,  is  not  entitled  to 

charge  his  personal  expenses  to  the  copartnership. 
A  trustee  is  not  entitled  to  commissions.     A  trustee,  who  mingles  the 

trust  money  with  his  own,  acd  uses  it  as  his  own,  must  pay  interest. 

/v«>.    ufe/,       BILL  of  revivor  and  supplement,  (filed  March  3,  1821,) 

IBS  I,  and  Jan.    .  ...  i    •          ;          i  /          •       / 

M,  1822.  by   the   administrators   of  John   I  .  Mumford,   deceased, 

[  *  2  ]  *against  the  defendant.     The  material  parts  of  the  original 

pleadings  were  as  follows  :  The  original  bill,  filed  by  the 
intestate,  in  September,  1818,  stated,  that  he  and  the  de- 
fendant were  formerly  partners  in  trade,  under  the  firm 
of  Murray  and  Mumford,  in  the  city  of  New-  York ;  that 
Robert  Murray  and  Co.,  being  largely  indebted  to  M.  ty-  M. 
and  others,  on  the  23d  of  March,  1798,  executed  an  as- 
signment of  certain  property,  therein  specified,  to  the  de- 
fendant, and  John  Innes  Clark,  in  trust,  to  pay  the  defend- 
ant and  Clark  the  debts  due  to  them,  and  such  other  cred- 
itors of  the  assignors,  as  they  should,  within  twelve  months 
thereafter,  by  deed,  appoint  and  declare.  That  on  the 
24th  of  March,  1798,  the  assignees  made  a  declaration  in 
writing  of  the  uses  of  the  trust  property  ;  and  on  the  21st 
of  March,  1799,  they  revoked  the  appointments  so  made, 
and  declared  other  and  further  trusts ;  and,  again,  on  the 
22d  of  March,  1799,  made  another  declaration  of  trusts,  in 
respect  to  the  property  so  assigned  to  them ;  and,  after- 
wards, on  the  31st  of  May,  1800,  made  a  final  instrument, 
reciting  the  former  deeds,  and  appointing  and  declaring 
the  uses  and  trusts,  in  relation  to  the  property  so  assigned 
to  them. 

That  Robert  Murray,  afterwards,  became  a  bankrupt, 
and  his  assignees  filed  a  bill  against  the  defendant  and 
Clark,  as  trustees  of  Robert  Murray  and  Co.,  in  November, 
1807  ;  and  the  defendant  became  the  sole  trustee,  and  the 
suit  was  revived  against  the  executors  of  Clark.  That,  on 
the  2d  of  August,  1809,  an  agreement  was  entered  into, 
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between  the  assignees  of  the  bankrupt,  the  executors  of        18-22. 
Clark,  and  M.  fy  M.,  by  which  the  executors  of  C.  agreed  ^— ^~s/^"*- 
to  pay  the  balance  which  might  be  found  due  from  their       'UMV.° 
testator,  in  certain  lands,  and  the  defendant  agreed  to  ac- 
count for  the  trust  moneys  which  he  had  received ;   and, 
after  paying  his  own  demands  and  expenses,  then  to  pay 
the  sums  due  to  M.  fy  M.,  leaving  the  other  cestui  que 
trusts  to  be  paid  out  of  the  proceeds  of  the  lands  to  *be  [  *  3 

conveyed  by  the  executors  of  C.  That  C.'s  executors, 
pursuant  to  that  agreement,  which  was  made  a  rule  of 
Court,  on  the  2d  of  August,  1809,  by  consent  of  parties, 
accounted  for  the  trust  moneys  which  had  come  to  his 
hands,  amounting  to  78,328  dollars  and  55  cents ;  of  which 
sum,  6,000  dollars  were  paid  in  cash,  and  the  residue  in 
lands,  pursuant  to  the  agreement ;  and  the  estate  of  C. 
thereby  became  exonerated  and  discharged.  That  all  the 
other  cestui  que  trusts,  having  claims  prior  to  M.  fy  M., 
were  paid  off  prior  to  the  discharge  of  C.'s  executors,  and 
M.  $•  M.  were,  then,  entitled  to  be  first  paid  out  of  the 
trust  funds.  That  the  amount  which  came  to  the  hands 
of  the  defendant  out  of  the  trust  funds,  prior  to  October  2, 
1805,  was  80,966  dollars  and  22  cents.  That  of  this  sum, 
43,041  dollars  and  39  cents  were,  as  the  plaintiff  believed, 
received  in  June  and  August,  1801,  on  bills  of  exchange 
on  London,  delivered  by  Clark  to  the  defendant,  as  one 
of  the  firm  of  M.  fy  M.,  and  for  their  account,  as  a  pay- 
ment to  them  under  the  trust  deeds  ;  and  which  sum  was 
accounted  for  by  the  defendant  to  M.  fy  M.  That,  from 
this  period  until  May,  1809,  the  defendant  evaded  all  in- 
quiries of  the  plaintiff,  as  to  the  state  of  the  funds,  always 
affirming,  in  answer  to  his  letters  and  inquiries  on  the  sub- 
ject, that  all  the  funds  were  in  the  hands  of  his  co-trustee, 
Clark,  and  that  the  defendant  had  received  none  of  the 
trust  moneys,  thereby  deceiving  the  plaintiff,  and  keeping 
him  in  the  dark  as  to  the  true  slate  of  the  funds.  That 
m  the  23d  of  May,  1809,  the  plaintiff  having  discovered 
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1822.  tnat  there  were  moneys  arising  from  the  trust  property  in 
the  hands  of.  the  defendant,  to  which  the  plaintiff  was  en- 
titled, the  defendant  executed  a  written  agreement,  ac- 
knowledging that  he  had,  at  least,  26,000  dollars,  which 
ought  to  be  paid,  one  half  thereof  to  the  plaintiff,  (the  in- 
testate,) and  promising  to  account  to  him  therefor,  and  for 
all  future  receipts,  on  the  adjustment  of  the  accounts  of 
M.  fy  M.,  and  the  plaintiff  agreed  to  have  the  accounts  of 
[*4]  the  partnership  *adjusted,  and  all  differences  settled  by 

arbitrators,  who  were  named.  That  the  26,000  dollars, 
above  mentioned,  was  (exclusive  of  the  sum  received  by 
the  defendant  in  bills  of  exchange,  and  accounted  for  in 
1801,)  received  in  1803  and  1804.  That  the  partnership 
of  M.  &f  M.  was  dissolved  in  1806,  and  the  property  di- 
vided between  the  partners  as  nearly  equal  as  possible, 
neither  of  them  being  much,  if  at  all,  indebted  to  the 
other.  That  the  defendant  never  took  any  steps  to  have 
the  accounts  adjusted ;  that  in  1814,  the  intestate  made  a 
statement  of  the  account,  showing  a  balance  due  the  de- 
fendant of  313  dollars  and  56  cents ;  that  the  defendant 
agreed  to  the  correctness  of  the  statement,  except  on  two 
items  of  rent.  That  on  the  4th  of  August,  1814,  in  ordei 
to  prevent  a  suit  by  the  intestate,  the  defendant  advanced 
to  him,  out  of  the  trust  fund,  1 0,000  dollars,  but  insisted 
on  receiving  a  bond  of  indemnity,  which  was  executed  by 
the  intestate.  That  in  1815,  the  accounts  of  M.  fy  M. 
were  finally  adjusted  according  to  the  statement  made  by 
the  intestate,  except  two  items  of  rent,  of  1 ,651  dollars  and  6 
cents,  charged  by  the  defendant,  and  not  included  in  that 
statement,  and  which  claim  the  intestate  insisted  was  un- 
just. That  in  the  adjustment  of  the  account,  a  mistake 
occurred,  in  allowing  a  charge  of  the  defendant  for  his 
personal  expenses,  paid  out  of  the  funds  of  M.  fy  M., 
amounting  to  1,823  dollars  and  57  cents,  while  the  de- 
fendant was  gone  to  Europe,  principally  for  his  own  pn 
vate  benefit. 
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That  the  defendant,  in  his  accounts  before  the  master,        1822. 
pursuant  to  an  order  of  reference  in  the  suit  of  the  as-   S-^~N^*»- 

MUMFORD 

signees  of  Robert  Murray  against  him,f  admitted,  that  he  v. 

.  .    .  MURRAT. 

had  received  the  clear  sum,  alter  deducting  commissions     f  vide  Voi  z. 

and  charges,  of  81,836  dollars  and  97  cents;  and  which  F'  5' 
accounts  exhibited  a  general  balance  in  favor  of  M.  fy  M., 
against  Robert  M.  fy  Co.,  of  96,645  dollars  and  91  cents, 
due  December  2,  1801,  and  which  was  payable  under  the 
trust  deeds ;  and  these  accounts  were  exhibited  by  the  de- 
fendant, *to  show  that  all  the  trust  moneys  received  were  [  *  5  ] 
covered  by  the  claim  of  M.  fy  M.,  thereby  admitting  that 
all  the  trust  moneys  were  payable  to  them;  and  that, 
therefore,  the  assignees  of  R.  M.  fy  Co.  had  no  claim. 
That  the  defendant,  in  his  accounts,  charged  a  commission 
of  five  per  cent,  on  the  whole  gross  receipts;  and  that 
the  defendant  ought  to  account  for  one  half  of  all  the 
sums  charged  as  commissions.  The  original  bill  prayed 
for  an  account,  and  a  decree  for  payment,  and  for  general 
relief. 

The  defendant,  on  the  1st  of  April,  1819,  filed  his  an- 
swer to  the  original  bill,  which  was  excepted  to  as  insuffi- 
cient ;  and,  the  exceptions  having  been  allowed,  the  de- 
fendant, on  the  5th  of  February,  1820,  put  in  a  further 
answer,  which  was,  also,  excepted  to  as  insufficient,  in 
several  matters  ;  and  the  defendant,  on  the  27th  of  April, 
1820,  filed  a  second  further  answer.  In  his  first,  or  origi- 
nal answer,  the  defendant  stated,  that  the  amount  of 
31,690  dollars  and  80  cents  was  received  from  the  British 
government  on  account  of  illegal  captures  made  by  British 
subjects,  of  the  property  of  R.  M.  fy  Co.,  and  was  re- 
ceived under  a  lien  made  or  created  on  that  fund,  by 
R.  M.  fy  Co.,  in  favor  of  the  defendant,  prior  to  the  exe- 
cution of  any  of  the  trust  deeds  ;  and  he  admitted,  that 
M.  Sf  M.  ought  to  be  credited  with  the  balance  of  the 
raid  sum,  after  deducting  certain  specified  charges ;  and 
he  insisted,  that  the  cestui  que  trusts,  mentioned  in  the  fifth 
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1822.       clause  of  the  trust  deed  of  May  31,  1800,  were  not  en 
titled  to  any  portion  of  the  said  sum  of  31,690  dollars  and 
80  cents. 

The  defendant,  in  his  second  answer,  admitted,  that  the 
balance  due  from  Clark's  estate  was  paid  as  stated  in  the 
bill.  That  all  the  cestui  que  trusts  having  priority  to 
M.  &f  M.,  were  paid  in  full,  before  the  discharge  of  the 
executors  of  C.,  except  what  might  be  payable  to  /?.  M. 
fy  Co.,  for  their  maintenance,  and  to  Mary  Murray  on 
account  of  her  annuity.  That  his  expenses  in  Europe 
were  paid  out  of  the  funds  of  M.  fy  M.,  and  that  the 
[  *  6  J  amount  was  not  ^charged  to  him  in  the  settlement  of  their 

accounts,  in  1815.  That  his  object  in  stating  the  account 
of  M.  Sf  M.,  before  the  master,  was  to  show,  that  there 
were  no  moneys  in  the  defendant's  hands,  to  which  the 
assignees  of  R.  M.  could  be  entitled,  as  the  amount  was 
covered  and  exhausted  by  the  claims  of  M.  &/•  M.  The 
defendant  also  stated,  that,  prior  to  the  execution  of  any 
of  the  trust  deeds,  he  obtained  from  Robert  Murray  and 
Co.,  an  order  on  Charles  Murray,  in  London,  dated  June 
24,  1797,  for  twenty-four  thousand  pounds  sterling,  or  as 
much  as  should  be  received  from  the  British  government, 
for  property  captured  on  board  of  certain  vessels  speci 
fied  ;  Charles  M.  being,  at  that  time,  the  attorney  of 
R.  M.  fy  Co.  for  recovering  their  claims  on  the  British 
government.  That  C.  M.  was,  afterwards,  directed  to  let 
the  moneys  be  paid  into  the  hands  of  Mullet  and  Co. 
That  in  1813,  the  defendant  and  Clark  employed  George 
W.  Murray  to  go  to  London,  to  assist  in  recovering  the 
moneys ;  and  large  sums  were  recovered  by  his  assistance, 
part  of  which  were  paid  to  the  defendant,  and  the  residue 
to  Clark.  That  the  order  of  Charles  Murray  is  the  lien 
spoken  of  in  his  first  answer,  which,  he  thinks,  was  given 
to  secure  his  own  claims,  "  in  his  individual  capacity,  or 
as  one  of  the  firm  of  Murray  and  Mumford."  That,  there 
being  great  confidence  between  R.  M.  fy  Co.  and  the  de- 
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fendant,  it  was  not  deemed  necessary  to  specify  how  the  1822. 
proceeds  of  the  order  were  to  be  applied,  they  having  full 
confidence  that  he  would  fully  account  for  them.  That 
when  he  first  answered,  he  was  not  fully  advised  as  to  the 
effect  which  all  the  facts  above  stated  might  have  in  re- 
gard to  the  question,  whether  .the  sums  of  money,  amount- 
ing to  31,690  dollars  and  SO  cents,  were  received  under 
the  said  order  on  Charles  Murray,  &c.  That  he  had 
stated  all  the  facts,  and  could  not  say,  with  certainty, 
under  what  instrument  those  moneys  were  received.  In 
his  third  answer,  he  said,  that  he  could  not  answer  further 
as  to  M.  &/•  M.'s  interest  in  the  order,  except,  that  he  con- 
sidered, *from  the  general  nature  of  the  order,  that  it  was  [*  ~I  } 
for  his  own  benefit,  whether  individually  or  as  one  of  the 
firm  of  M.  fy  M.  No  designation  was  ever  made  as  to 
the  particular  debts.  &c.  provided  for.  Those  debts,  how- 
ever, were  all  designated  in  the  schedule  to  his  first  an- 
swer ;  and  he  could  give  no  further  explanation.  No  un- 
derstanding was  ever  had  with  R.  M.  fy  Co.,  on  the 
subject,  in  regard  to  M.  fy  M.'s  claim,  or  interest.  That 
Charles  M.  was  directed  to  allow  all  moneys  which  should 
be  received  from  the  British  government,  &.C.,  to  be  paid 
to  Mullet  and  Co.,  because  they  were  safer  depositaries. 
He  thought  the  instructions  to  C.  M.  were  in  writing  from 
the  defendant  and  Clark,  as  trustees  under  the  trust 
deeds  ;  that  he  and  Clark  gave  Mullet  and  Co.,  in  1802, 
or  1803,  a  power  of  attorney  to  receive  the  moneys,  under 
which  they  acted.  He  had  no  recollection,  information, 
or  belief,  that  the  order  was  ever  presented  to  Charles  M., 
or  notice  thereof  given  to  him.  He  said,  that  he  was  led, 
by  advice  of  his  counsel,  to  believe,  that  the  sums  for  that 
purpose  mentioned  in  his  first  answer,  were  received  under 
the  order  on  Charles  M.  That  the  moneys  were  paid  to 
Mullet  and  Co.  in  instalments,  in  1803,  1804,-and  1805. 
That  Mullet  and  Co.  were  instructed  by  the  defendant 
ami  Clark  to  place  the  proceeds  of  the  ship  Jejfcrson'i 
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1822  cargo  to  the  credit  of  Clark.  That  the  moneys  paid  by 
Mullet  and  Co.  to  C.  were  paid  to  him  as  trustee,  undei 
the  trust  deeds,  &c.  &c. 

Replications  were  filed  to  these  answers,  and  some  fur- 
ther proceedings  were  had  in  the  cause ;  but,  before  pub- 
lication was  passed,  John  P.  Mumford  died  intestate,  and 
the  plaintiffs,  as  administrators,  filed  their  bill  of  revivor 
and  supplement,  praying  for  a  revivor,  &c.,  and,  by  way  of 
supplement,  stating,  that,  at  the  time  of  the  delivery  to  the 
defendant,  in  1797,  of  the  order  on  Charles  M.,  Robert 
M.  fy  Co.  were  indebted  to  M.  fy  M.,  exclusive  of  the 
bail  account,  above  one  hundred  thousand  dollars,  which 
[  *  8  ]  *wa»,  afterwards,  considerably  increased,  and  the  greater 

part  of  which  debt  now  remains  due,  with  interest.  That 
the  defendant,  in  accounting  before  the  master,  pursuant 
to  an  order  of  this  Court,  in  the  cause  of  the  assignees  of 
Vide  Vol.  2.  Robert  M.,  a  bankrupt,  against  the  defendant,!  stated  an 
account  between  those  two  firms,  showing  a  balance  of 
69,385  dollars  and  33  cents,  exclusive  of  the  bail  account, 
in  favor  of  M.  fy  M.  That  at  the  time  of  the  delivery  o! 
the  order  on  Charles  M.  to  the  defendant,  the  individub. 
claims  of  the  defendant  on  Robert  M.  Sf  Co.  were  very  in- 
considerable, except  on  account  of  bail,  which  demand 
was,  afterwards,  assumed  by  M.  fy  M.  That  in  July, 
1801,  the  defendant  did  not  pretend  that  his  private 
claims  against  Robert  M.  &f  Co.  amounted  to  more  than 
7,360  dollars,  and  that  all  his  claims  were  secured  prior  to 
the  delivery  of  the  order  on  Charles  M.,  by  assignment, 
the  proceeds  of  which  amount  to  not  less  than  50,000  dol- 
lars. That  the  defendant  violated  his  duty  as  trustee,  and 
fraudulently  diverted  the  moneys  received,  by  placing  them 
in-  the  hands  of  Clark,  whereby  the  objects  of  the  assign- 
ments were  defeated ;  and  the  defendant  now  claims  to 
charge  the*  proceeds  received  on  the  order,  as  well  as  the 
funds  realized  under  the  trust  deeds,  with  the  payment  of 
the  same  debts  provided  for  by  prior  assignments;  but 
14 
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which  ougnt  not  now  to  be  charged  upon  any  funds,  to  1822. 
the  prejudice  of  the  rights  and  claims  of  the  plaintiffs. 
That  the  defendant  has  received  more  than  sufficient  to 
satisfy  all  the  objects  of  that  order,  and  has  admitted,  that 
he  received,  from  1801  to  1808,  more  than  90,000  dollars. 
That  the  defendant  ought  to  have  applied  the  moneys  to 
satisfy  the  debt  due  M.  fy  M.  from  Robert  M.  fy  Co. ; 
but  he  has  fraudulently  kept  the  knowledge  of  the  receipt 
of  those  moneys  from  the  plaintiffs,  and  their  intestate, 
and  has  misapplied  the  moneys,  and  has  represented  that 
they  were  subject  to  the  operation  of  the  trust  deeds,  exe- 
cuted by  him  and  Clark,  subsequent  to  that  order,  &c.  &,c. 
The  defendant,  *in  his  answer  to  the  supplemental  bill,  said,  [  *  9 

that  the  56,248  dollars,  received  by  Clark,  under  separate 
assignments,  were  not  part  of  the  proceeds  of  the  order  on 
C.  M.)  as  he  believed.  That  he  could  not  say  whether 
the  assignments  were  prior  or  subsequent  to  the  order ;  but 
he  denied  that  the  order  was  included  in  any  of  them. 
He  admitted,  that  the  amount  received  by  him  and  Clark 
from  Bird,  Savage  and  Bird,  under  the  trust  deeds,  was 
187,689  dollars  and  8  cents,  clear  of  all  expenses.  That 
no  payments  had  been  made  on  M.  Of  M.'s  claim  since 
August  1st,  1801,  except  the  10,000  dollars  mentioned  in 
the  bill,  &c. 

A  replication  was  filed  to  this  answer,  and  proofs  taken 
in  the  cause. 

November  20th,  1821.     The  cause  came  on  to  be  heard 
on  the  pleadings  and  proofs. 

S.  Jones,  and  H.  W.  Warner,  for  the  plaintiffs.     They 
stated  the  following  points : — 

1.  That  the  defendant  ought  to  account  to  the  plaintiffs 
for  all  moneys  received  by  him,  under  the  trust  deeds,  and 
which  had  not  been  appropriated  according  to  the  direc- 
tions of  the  deed  of  Mai/  31st,  1800. 

2.  That  the  defendant  ought  to  account,  as  trustee,  for 
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1822.       a''  moneys  which  he  had,  or  might,  with  reasonable  dill 
gence,  have  received  under  the  order  on  Charles  Murray 

3.  That  in  taking  the  account,  the  defendant  ought  net 
to  be  allowed,  as  against  the  funds  received  under  the 
order  or  the  trust  deeds,  for  any  debts  or  claims  which 
had  been  provided  for  by  other  and  previous  assignments. 

4.  That  the  charge  made  by  the  defendant,  ol  5,000 
dollars,   and  interest   thereon,  for   his   services  rendered 
Robert  M.  &f  Co.  in  Europe,  ought  not  to  be  allowed,  or 
should  be  suspended,  until  the  plaintiffs  were  fully  paid. 

5.  That  the  defendant  ought  not  to  be  allowed  commis- 
sions on  moneys  received  by  him,  and  applicable  to  his 
own  individual  claims,  or  those  of  M.  fy  M. 

I  *10  ]  *6.   That  the  sum  of  £1,412  5s.  Id.  sterling,  retained 

by  the  defendant  as  salvage,  payable  to  the  underwriters, 
as  mentioned  in  the  pleadings,  ought  to  be  accounted  for. 

7.  That  the  defendant  ought  to  be  charged  with  the 
amount  paid  out  of  the  funds  of  M.  fy  M.,  for  his  own 
personal  expenses  in  Europe,  in  1797  and  1798. 

8.  That  the  defendant  was  chargeable  with  interest  for 
all  receipts  and  balances  not  regularly  and  promptly  ap- 
propriated by  him. 

J.  O.  Hoffman,  and  R.  Sedgwick,  for  the  defendant. 
They  made  the  following  points  : — 

1 .  That  James  V.  Murray,  and  his  copartners,  ought  to 
have  been  made  parties. 

2.  That  the  cestui  que  trusts,  named  in  the  fifth  clause 
of  the  deed  of  the  31st  of  May,  1800,  ought  to  have  been 
made  parties. 

3.  That  the  plaintiffs,  under  their  bill,  can  claim  only 
such  moneys  as  were  received  under  the  trust  deeds,  or 
under  some  assignment  mentioned  in  the  pleadings,  and 
which  could  have  been  lawfully  received  under  such  deeds 
or  assignments. 

4.  That  the  defendant  is  not  responsible,  and  is  no 
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liable  to  account  for  any  moneys  which  went  into  the        1822. 
hands  of  Clark,  prior  to  the  agreement  between  the  de- 
fendant and  others,  and  the  executors  of  Clark. 

5.  That  the  order  on  Charles  M.  did  not  constitute  a 
legal  assignment  of  the  property  mentioned  in  it ;  and,  if 
it  did,  it  was  never  accepted,  nor  was  any  thing  ever  re- 
ceived under  it. 

THE  CHANCELLOR.  The  defendant  is  called  upon  to 
account  to  the  plaintiffs,  as  the  representatives  of  his  de- 
ceased partner,  for  moneys  received  by  him  in  trust  for 
the  partnership. 

If  a  preliminary  objection,  as  to  the  want  of  parties,  can 
*be  properly  overruled,  then  the  question  upon  the  merits         [  *  1 1  ] 
is,  not  whether  there  shall  be  a  decree  to  account,  but  as 
to  the  directions  to  be  given  to  the  master. 

The  defendant  objected,  in  the  first  answer,  and,  also, 
at  the  hearing,  to  a  want  of  parties. ;  and  he  contends,  that 
the  cestui  que  trusts,  mentioned  in  the  deed  of  the  31st  ot 
May,  1800,  ought  to  have  been  made  parties  to  the  bill. 

The  cestui  que  trusts  referred  to,  and  provided  for,  in 
that  deed,  were  required  to  become  parties  to  it  within 
/welve  months,  to  entitle  themselves  to  the  benefit  of  its 
provisions.  The  deed  bears  date  the  31st  of  May,  J800, 
and  the  caption,  preceding  the  signatures  of  the  creditors, 
bears  date  the  29th  of  April,  1801  ;  and  the  creditors,  if 
they  subscribed  within  the  year,  must  have  subscribe'!  be- 
tween the  29th  of  April,  and  the  31st  of  May,  following. 
There  is  no  evidence  in  the  case,  at  what  time,  or  when 
they  subscribed,  and,  perhaps,  it  would  not  be  too  rigorous 
to  require  proof,  in  positive  affirmance  of  the  fact  ol  the 
subscriptions  within  the  year,  by  a  defendant,  who,  at  this 

....  It  is  too  late. 

late  day,  raises  the  objection  of  a  want  of  parlies.     But,  after  a  lapse  of 

j     -..•          .1  e  •      •          twenty  years,  to 

admitting  the  presumption  ot  a  seasonable  subscription,  object,  at  th« 

the  strongest  answer  to  the  objection  is,  that  the  creditors,  aSwcwtal  fM 

referred  to  in  the  fifth  clause  of  the  trust  deed,  and  who 
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18-^2        subscribed  to  the  conditions  of  the  deed,  have  lain  by 
**-^^s-*+~'  since  May,  1800,  and  have  suffered  twenty  years  to  elapse, 
v.  without  asserting  their  claims  against  the  trustees  under 

that  deed.  In  that  interval  of  time,  there  has  been  almost 
a  continued  controversy  between  the  assignees  of  Robert 
Murray  and  Co.  and  the  defendant,  touching  those  funds. 
The  presumption  now  is,  that  the  claims  of  those  cred 
itors  have  been  satisfied  or  abandoned.  This  seems  to  be 
a  necessary  inference  from  the  lapse  of  time  and  the  con 
tinued  silence  of  the  creditors,  during  all  the  litigations 
concerning  the  right  and  title  to  those  funds.  It  would 
have  been  almost  impossible  for  them  to  have  slept  quietly 
during  the  din  of  the  controversy,  if  they  had  subsisting 
[*12]  *and  valid  claims.  We  cannot,  in  sound  discretion,  sus- 
pend this  cause,  merely  to  compel  the  plaintiffs  to  bring  in 
parties,  resting  on  such  stale  demands,  and  with  such  pre- 
sumption against  them.  And  the  defendant  ought,  par- 
ticularly, to  be  excluded  from  the  benefit  of  this  indul- 
gence, since  he  has  admitted,  that  all  the  trusts,  having 
priority  to  that  in  favor  of  M.  &f  M.,  except  the  annuity 
to  Mary  Murray,  were  satisfied ;  and  since  he  has  repeat 
edly  engaged  to  account  with  the  intestate,  and  as  repeat- 
edly represented  that  all  the  trust  funds,  for  which  he 
was  accountable,  belonged  to  the  house  of  Murray  and 
Mumford. 

I  shall,  accordingly,  overrule  the  objection ;  and,  if  the 
plaintiffs  can  establish  one  point,  which  was  principally  dis- 
cussed at  the  hearing,  and  which  is,  that  the  funds,  speci- 
fied in  the  order  of  the  24th  of  June,  1797,  were  received, 
and  are  to  be  accounted  for  under  that  order,  then  this 
question,  concerning  parties,  becomes  quite  unimportant, 
because  most  of  the  funds  sought  for,  in  this  case,  were 
covered  by  that  order. 

The  original  bill  considered  the  moneys,  for  which  the 
defendant  was  to  account,  as  having  been  received  by  him 
as  trustee  under  the  trust  deed  of  1800 ;    but  the  supple 
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mental  bill  charges  the  defendant  to  have  received  i  nder 
the  order  above  referred  to,  more  than  sufficient  to  satisfy 
all  the  objects  of  it,  and  to  have  received  upwards  of  90,000 
dollars  under  it,  and  that  he  has  misapplied  those  funds, 
and  kept  ihe  intestate  in  ignorance  of  the  receipt  and  ap- 
plication of  the  funds  under  that  order. 

One  great  question  in  the  case  is,  whether  the  defendant 
shall  not  be  held  to  account  for  the  funds  specified  in  that 
order,  on  the  foot  of  the  order.  The  order  was  drawn  by 
Robert  Murray  and  Company,  upon  Charles  Murray,  in  fa- 
vor of  the  defendant ;  and  the  moneys  received  for  the 
property  specified  in  it,  must  have  been  received  under  it, 
and  could  not  have  been  received  under  either  of  the  trust 
deeds,  because  the  order  was  a  specific  appropriation  of 
/he  property,  and  that  property  was  not,  *in  fact,  covered  [  *  13  J 
by  the  trust  deeds.  If  I  am  not  greatly  mistaken,  there  is 
nothing  in  the  original  trust  deed  of  1798,  or  in  the  deed 
of  the  31st  of  May,  1800,  founded-on  the  prior  deed,  that 
touches  the  property  mentioned  in  the  order.  If  the  fact 
be  so,  it  is  decisive  on  this  point,  and  the  account  must  be 
taken  on  the  foot  of  the  order  of  1797,  and  not  under  the 
subsequent  trust  deeds. 

The  defendant  has,  again  and  again,  admitted,  that  the 
funds  for  which  he  is  called  upon  to  account,  or  the  prin- 
cipal part  of  them,  were  received  under  the  order  of  1797, 
and  belonged  to  the  house  of  Murray  and  Mumford.  Thus, 
in  an  affidavit  made  by  the  defendant,  and  read  before 
this  Court  on  the  8th  day  of  December,  1817,  (and  which 
appears  in  the  exhibit  in  this  cause,  containing  the  defend- 
ant's ca?e  on  appeal,  in  the  cause  of  Riggs  and  others 
against  Murray,)  he  admitted,  that  in  June,  1797,  Robert 
Murray  and  Company  had  property  to  a  great  amount 
seized  and  detained  by  the  British  government,  and  that 
on  the  24th  of  June,  1797,  they  drew  the  order  in  question 
on  Charles  Murray,  their  agent  in  London,  for  claiming 
the  property,  in  favor  of  the  defendant,  for  24,000  pounds 
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1822.  sterling,  or  as  much  as  he  might  receive  for  their  account, 
by  virtue  of  their  claims  on  the  British  government,  for 
property  taken  on  board  the  barque  Two  Brothers,  the 
snow  Harmony,  the  brig  Rachel,  the  schooner  Ariel,  and 
the  ship  Favorite.  He  stated,  further,  in  that  affidavit, 
that  all  the  debts  due  to  him  and  his  copartner,  (the  in- 
testate,) under  the  firm  of  Murray  and  Mumford,  were 
upon  engagements  and  responsibilities  entered  into  for 
Robert  Murray  and  Company,  and  that  it  was  agreed,  that 
whatever  sum  the  defendant  might  receive  from  the  said 
claims  on  the  British  government,  should  be  retained  and 
credited  on  account  of  the  said  debts  and  responsibilities. 
He  stated,  further,  in  that  affidavit,  that  the  British  gov- 
ernment did  pay  large  sums  of  money,  whereof  the  31,699 
dollars  and  80  cents,  mentioned  in  the  master's  report, 
|  *  14  ]  ^(referred  to  in  the  pleadings  and  proofs  in  this  cause,) 
were  a  part.  It  appears,  further,  in  addition  to  this  affi- 
davit, that  in  the  case  made  and  signed  by  the  defendants' 
counsel,  and  read  in  the  Court  of  Errors,  in  the  cause  of 
Riggs  v.  Murray,  already  referred  to,  it  was  stated,  and 
averred  as  a  fact,  and  which  averment  we  must  intend  was 
made  upon  the  information  and  instruction  of  the  defend- 
ant, that  the  sums  received  from  the  British  government, 
amounting  to  31,699  dollars  and  80  cents,  were  received 
under  a  lien  in  favor  of  the  defendant,  given  in  1797, 
nearly  a  year  before  the  first  deed  to  Clark  and  Murray. 
So,  again,  in  his  first  answer  in  this  cause,  the  defendant 
admits,  that  the  sum  last  mentioned  was  received  from 
the  British  government  on  account  of  illegal  captures  of 
the  property  of  Robert  Murray  and  Company,  under  a  Hen 
made  or  created  on  that  fund,  by  the  order  aforesaid,  and 
that  the  cestui  qUe  trusts,  under  the  fifth  clause  of  the 
trust  deed  of  1800,  were  not  entitled  to  any  portion  of 
that  sum. 

In  his  subsequent  answers,  the  defendant  seemed  in- 
clined to  escape  from  the  effect  of  this  admission,  for  he 
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lays,  m  his  second  answer,  that  he  cannot  say  under  what        1822. 
instrument  the  31,699  dollars  and  80  cents  were  received.  ^*^s~^*s 
He  contends  that  the  order  was  given  to  secure  his  indi-  v. 

vidual  claims,  or  those  belonging  to  him  as  one  of  the 
house  of  M.  fy  M. ;  and  he  admits,  in  another  place,  that 
his  individual  claims  at  that  time  were  inconsiderable. 
He  says,  further,  that  he  and  his  co-trustee,  under  the 
deed  of  1800,  gave  Mtdlett  and  Co.,  of  London,  authority  to 
receive  those  funds  of  Charles  Murray.  He  says,  in  his 
third  answer,  that  as  there  was  no  particular  appropriation 
of  the  funds  contained  in  the  order,  he  considered  the 
order  was  intended  for  his  own  benefit,  whether  individu- 
ally, or  as  one  of  the  house  of  M.  ty  M. 

These  admissions  of  the  defendant  ought  certainly  to 
conclude  him,  and  they  are,  also,  in  entire  consistency 
with  *the  legal  operation  of  the  instruments  under  which  f  *  15  I 
he  acted.  He  says,  he  does  not  recollect  whether  he  pre- 
sented the  order  to  Charles  Murray ;  yet  he  admits,  that 
the  funds  specified  in  it  were  received,  and  held  by  him, 
in  pursuance  of  that  lien  and  authority.  If  he  did  not 
present  the  order  duly,  nor  use  due  diligence  to  recover 
and  secure  the  funds  appropriated  to  him  under  it,  he  is 
still  responsible  to  the  representatives  of  his  copartner,  for 
the  moneys  which  he  might  have  received  and  secured 
under  that  order,  with  reasonable  care  and  diligence.  If 
he  suffered  those  funds  to  pass  improperly  into  the  hands 
of  J.  I.  Clark,  he  is  chargeable  for  any  loss  which  such  an 
act  of  negligence,  or  abuse  of  his  trust  under  the  order, 
may  have  occasioned.  (Shipbrook  v.  Hinchenbrock,  16 
P^esey,  477.  Underwood  v.  Stevens,  1  Merivalc,  712.) 

It  is  true,  that  the  intestate  always  seems  to  have  con- 
sidered the  defendant  as  responsible  to  him  by  virtue  of 
the  trust  deeds ;  but  that  arose  from  the  ignorance  in 
which  he  was  kept  by  the  defendant,  of  the  facts  con 
nected  with  his  duty  as  trustee.  The  correspondence  be- 
tween the  parties,  as  detailed  in  the  pleadings  and  proofs, 
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sufficiently  excuses  the  intestate  from  acting  under  the 
want  of  a  precise  and  accurate  knowledge  of  his  rights. 
There  is  no  surmounting  the  conclusion  that  follows  from 
the  fact,  that  the  trust  deeds  did  not  reach  and  cover  the 
funds  specified  in  the  order.  The  defendant  had  no  au- 
thority to  interfere  with  those  funds,  but  under  the  order, 
and  it  related  only  to  the  one  fourth  of  the  property  cap- 
tured, as  the  other  three  fourths  had  been  acquitted,  and 
passed  into  the  hands  of  Bird,  Savage  and  Bird.  This 
one  fourth  was  not  touched  by  the  deed  of  1798 ;  and  that 
was  the  only  deed  that  conveyed  any  property.  It  as- 
signed the  three  fourths,  but  did  not  assign  the  one  fourth 
in  the  possession  of  the  British  government.  The  deed 
speaks  for  itself  on  this  point ;  and  that  one  fourth  was, 
by  the  order,  assigned  for  the  benefit  of  Murray  and  Mum- 
[  *  16  J  ford  ;  and  the  defendant,  by  the  ^acceptance  of  the  order, 
A  trustee,  who  became  a  trustee  to  his  copartner  for  a  moiety  of  the  funds 

improperly  suf- 
fers   funds   to  which  were,  or  might  have  been,  received  under  that  order, 

pass     into    the 

Lands  of  his  co-  at  least  so  far  as  the  just  claims  of  M.  fy  M.,  upon  the 

trustee,    is    re- 
sponsible      in  house  of  Robert  Murray  and   Company,   would    exhaust 

case  of  loss.  ,  - 

those  funds.     All  the  moneys  which  the  house  of  Mullett 
and  Company  received  from  those  funds,  must  have  been 
received  under  that  order,  and  by  virtue  of  the  authority 
of  the  defendant.     That  house  could  not  have  received 
those  funds  under  any  other  authority.     And  if  the  de 
fendant  has  unduly  mingled  those  moneys  with  other  mon 
eys,  proceeding  from  other  sources,  and  subject  to  othei 
trusts,  and  has  suffered  these  moneys  to  pass  into  the 
hands  of  J.  I.  Clark,  or  any  other  person,  without  the  au 
thority  of  his  late  partner,  he  must,  notwithstanding,  ac- 
count with  the  plaintiffs  for  a  moiety  of  all  those  moneys 
Nor  did  Mumford,  the  intestate,  conclude  himself,  by  his 
being  a  party  to  the  discharge  of  the  executors  of  Clark, 
on  the  22d  of  February,  1810,  because  that  discharge  re 
lated  only  to  moneys  received  under  the  trust  deeds,  noi 
was  it  intended  to  operate  to  release  the  defendant  fron 
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any  of  his   preexisting  responsibilities.     Those   responsi-        1822. 
bilities  were  expressly  retained.     It  was  the  folly  or  fault  **-^~^-**~' 

.  I  «         1   •  MUMFORD 

of  the  defendant  to  mingle  together,  in  his  accounts,  the  v. 

moneys  received  by  Mullett  &f  Co.,  under  the  order,  and 
the  moneys  received  under  the  trust  deeds,  and  to  settle 
with  Clark  as  though  all  those  moneys  were  received  under 
the  trust  deeds.  Mumford,  by  a  prolonged  series  of  con- 
cealments, or  studied  reserve  on  the  part  of  the  defend- 
ant, was  kept  in  profound  ignorance  of  the  fact  that  the 
funds  were  so  blended.  He  knew  nothing  of  the  order 
until  the  appeal  in  1818.  The  defendant  never  produced 
the  order  before  the  master,  when  he  accounted  in  the 
suit  of  Higgs  and  others  v.  Murray ;  but  the  accounts  were 
taken,  generally,  under  the  erroneous  assumption  produced 
by  the  acts  and  conduct  of  the  defendant  himself,  that  the 
moneys  and  accounts  *were  all  referable  to  the  trust  deeds.  [  *  17  ] 
The  truth  of  the  case,  and  the  legal  evidence  of  title 
to  the  funds  received  from  the  JBritish  government,  and 
the  explicit  and  repeated  admissions  of  the  defendant, 
since  the  accounting  before  the  master  in  the  former  cause, 
render  it  now  a  duty  of  the  Court,  and  an  act  of  justice  to 
the  plaintiff,  to  have  the  accounts  between  the  parties  to 
this  suit  taken  upon  the  proper  basis. 

3.    Another  question  raised,  and  discussed  at  the,  hear-    A  partner,*™ 

goes  abroad  on 

ing,  related  to  the  charges  of  the  defendant  of  his  ex-  his  own  person- 

.     .  al  affairs,  is  not 

penses  in  going  to  JSurope,  and  his  charge  of  commissions,  entitled        tc 

charge    his  ex- 

The  defendant  received  a  compensation  of  5000  dollars,  penses  to  the 
and  that  threw  the  expenses  upon  himself;  and,  besides, 
the  object  of  the  voyage  was  personal.  It  was,  princi- 
pally, to  induce  a  person,  for  whom  he  was  bail,  to  come 
over  to  this  state  and  surrender  himself.  While  he  was 
absent  in  Europe,  his  partner  here  was  attending  to  the 
business  of  the  concern.  There  is  no  justice  in  the  charge 
of  his  personal  expenses  abroad,  to  the  house  of  Murray 
and  Mumford.  As  to  commissions  on  moneys  received  *  'H'*10.0  " 

<*  J  not    CMlillrcl     In 

commissions  • 
and  if  be  uses  the  trust  money  as  his  ow»  he  must  pay  interest 
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1822.  for  and  on  behalf  of  his  partner,  they  are  inadmissible, 
according  to  the  settled  doctrine  of  the  Court,  when 
charged  by  a  trustee. 

The  defendant  is,  likewise,  to  be  charged  with  interest 
on  the  moneys  from  time  to  time  received  ;  and  for  this 
plain  reason,  that  he  mingled  the  moneys  belonging  to  his 
partner  with  his  own,  and  used  those  moneys  as  his  own. 
It  forms,  therefore,  a  very  just  and  clear  case  for  interest. 

I  shall,  accordingly,  direct  a  reference  upon  the  follow- 
ing principles:  (1.)  That  the  defendant  account  for  the 
funds,  or  the  proceeds  of  the  property  specified  in  the 
order  of  the  24th  of  June,  1797,  and  which  the  defendant 
has  received,  or  might  have  received,  with  reasonable  dili- 
gence, and  that  he  account  for  it,  as  under  that  order ;  in- 
asmuch as  the  order  was  delivered  to  provide  not  only  for 
[  *  18  J  the  individual  claims  of  the  defendant  on  Robert  *Murray 
and  Co.,  but  also  for  the  claims  of  Murray  and  Mumford; 
and  the  defendant  became  a  trustee  under  that  order,  to 
the  extent  of  his  partner's  (Mumford)  interest  therein  ; 
and  that  no  allowance  be  made  to  the  defendant  for  funds, 
which,  by  his  consent,  went  into  the  possession,  or  under 
the  control  of  John  Innes  Clark,  and  was  misapplied  or 
lost  to  the  purposes  of  the  trust ;  and  that  in  taking  the 
account  under  the  order,  the  defendant  be  not  allowed  to 
charge  against  the  funds  arising  under  that  order,  for  any 
individual  debt  or  claim  of  his  against  Robert  Murray,  cr 
Robert  Murray  and  Co.,  which  had  been  provided  for  l»y 
any  previous  assignment  from  Robert  Murray  and  C»., 
whether  of  the  cargo  of  the  Jefferson,  or  otherwise,  until 
the  defendant  shall  have  first  accounted  for  all  moneys  re 
ceived,  or  which,  with  reasonable  care  and  diligence,  might 
have  been  received  by  him,  under  any  such  prior  as- 
signment. 

(2.)  That  all  claims  by  the  defendant  for  commissions  on 
moneys  received  for  or  on  account  of  his  own  claims,  01 
those  of  the  house  of  Murray  and  Mumford,  be  disallowed 
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(3.)    That  the  defendant  be  charged  with  interest  on  all        1822 
noneys  received  by  him,  and  for  which  he  is  accountable  v-**~v~*»^-' 

.     .  MUMFORK 

to  the  complainants.  v. 

(4.)  That  an  account  be  also  taken  and  stated,  of  the 
moneys  and  effects  received  by  the  defendant  under  the 
trust  deeds  in  the  pleadings  and  proofs  mentioned,  and 
not  duly  applied  according  to  the  provisions  and  directions 
of  the  trust  deed  of  31st  of  May,  1800  ;  and  that  such  ac- 
count be  taken  upon  the  principles  already  declared ;  and 
with  this  further  direction,  that  the  defendant  be  charged 
with  the  amount  paid  out  of  the  funds  of  Murray  and 
Mumford,  for  his  personal  expenses  in  Europe,  in  the  years 
1797  and  1798  ;  and  that  his  charge  of  5,000  dollars,  men- 
tioned in  the  pleadings,  and  claimed  by  defendant  as  a 
compensation,  or  salary,  and  deducted  by  him  out  of  the 
funds  arising  under  the  trust  deeds,  be  allowed  to  him ; 
and,  further,  *that  the  charge  of  the  defendant  of  1,412  [*  11)  J 
pounds,  5  shillings  and  7  pence,  sterling,  mentioned  in  the 
pleadings  as  deducted  and  retained  by  the  defendant,  out 
of  the  trust  funds  under  the  said  deeds,  on  account  of 
salvage  said  to  be  due  to  insurers,  be  disallowed ;  inas- 
much as  no  such  salvage  has  been  paid,  and  is  not  now 
presumed  to  exist  as  a  valid  demand. 

(5.)  That  the  master  have  the  usual  power  to  examine 
the  parties  on  oath,  and  to  make  to  them  all  just  allowances 
not  inconsistent  with  the  particular  directions  in  this  de- 
cree, and  to  call  for  books,  entries,  vouchers,  and  papers, 
in  the  custody  or  power  of  the  parties,  and  requisite  to  a 
just  and  full  account,  and  to  require  the  production  of  them 
upon  oath ;  and  to  report  with  all  convenient  speed,  &c. 

Decree  accordingly. 
VOL.  VI.  4  25 
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1822. 


KEID 
v. 


REID  and  others  against  GIFFORD. 

[Distinguished,  Hopk.  418.] 

Where  the  plaintiff  had  been  in  possession  of  a  mil)  and  water* 
works,  on  the  outlet  of  a  lake,  for  above  twenty  years  ;  and  the  de- 
fendant, Jive  years  ago,  dug  a  tunnel,  by  which  he  drew  off  th« 
water  from  the  lake  to  his  own  mill,  erected  below,  and  thereby 
deprived  the  plaintiff  of  water  sufficient  for  the  use  of  his  mill  : 
Held,  that  an  injunction,  to  restrain  the  defendant  from  diverting 
the  water  of  the  lake,  would  not  be  granted,  until  the  right  of  tie 
plaintiff  was  first  established  at  law. 


12.  THE  bill  stated,  that  the  plaintiffs,  for  the  last  twenty 
years,  had  been  in  possession  of  certain  mill-seats  and  priv- 
ileges for  machinery  and  water-works,  upon  the  outlet  of 
lake  B.,  and  the  outlet  of  another  lake,  erected  in  the 
towns  of  Greenwich  and  Argyle,  in  the  county  of  Wash- 
ington, and  during  all  that  time  have  had  several  mills 
[  *  20  ]  thereon.  *That  the  defendant,  in  1816,  and  before  the 
first  day  of  August,  1817,  had  caused  a  tunnel,  or  subter- 
raneous passage,  to  be  made  to  the  lake,  and  caused  the 
water  to  run  through  that  passage,  and  so  diminished  the 
quantity  of  water  in  the  lake,  below  its  natural  level,  as  not 
to  suffer  it  to  supply  the  mills  on  the  outlet  as  heretofore. 
The  plaintiffs  charged,  that  the  defendant  has  erected  a 
saw-mill  below  the  tunnel,  which  is  supplied  with  water 
from  the  lake  through  it,  and  that  such  saw-mill  was  used 
last  year.  Prayer  for  an  injunction  to  restrain  the  de- 
fendant from  diverting  the  water  of  the  lake  in  the  man- 
ner stated. 

Crary,  in  support  of  the  motion  for  the  injunction. 

THE  CHANCELLOR  denied  the  motion,  on  the  ground 
that  the  tunnel  had  been  made,  and  the  tvater  diverted. 
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upwards  of  three  years  ago,  and  the  right  ought  first  to  be 
settled  at  law.  The  case  of  Wetter  v.  Smeaton,  (1  Cox's 
Cases,  102.)  he  said,  contained  a  rule  applicable  to  the  case. 

Motion  denied. 


20 


1822. 

•r-^s-^ 

CAMPBELL 

v. 
MESIER. 


*CAMPBELL  against  MESIER  AND  DUSTAN.  [  *  21  ] 

Where  there  is  a  general  reservation  in  a  decree  of  all  questions  not 
disposed  of  by  the  Court,  but  nothing  said  as  to  interest,  it  may  be 
allowed  on  the  final  decree. 

M.,  as  owner  of  a  contiguous  tenement,  was  bound  to  contribute  a 
moiety  of  the  expense  of  a  new  party  wall,  but  refused  to  unite 
with  the  plaintiff  in  erecting  it,  or  to  contribute  any  thing  to  the 
expense ;  and,  afterwards,  sold  his  lot,  &c.,  to  Z>. :  Held,  that  the 
plaintiff,  being  entitled  to  recover  of  the  defendants  a  moiety  of  the 
expense  of  the  wall  erected  by  him,  was,  also,  entitled  to  interest 
on  the  amount  of  such  moiety,  as  ascertained  by  a  master,  from 
the  time  contribution  was  demanded  and  refused ;  and  that  the 
plaintiff,  having  an  equitable  lien  on  the  wall  for  the  moiety  of  the 
expense  of  its  erection,  D.  was  properly  made  a  party ;  but,  as  by 
an  agreement,  admitted  between  him  and  M.,  he  was  to  be  indem- 
nified against  any  claim  of  the  plaintiff,  M.  was  decreed  to  pay  the 
moiety  of  the  expense  of  the  wall,  with  interest;  and  the  bill  was 
dismissed,  as  to  I).,  without  costs. 

IN  pursuance  of  the  decree  in  this  case,  (Vide  S.  C.  Ja»wan/i« 
Vol.  4.  p.  334.)  the  parties  ascertained,  that  a  moiety  of 
the  expense  of  taking  down  the  old  wall,  and  of  erecting 
the  new  one,  to  the  height  of  the  old  wall,  was  one  hun- 
dred and  ninety-eight  dollars.  The  parties  now  submitted 
to  the  chancellor  the  following  points : — 

(1  )  Whether  the  plaintiff  was  entitled  to  interest  on 
that  sum,  and  from  what  time? 

(2.)  Whether  the  defendant  Dustan  ought  to  pay,  or 
M  entitled  to  costs  ? 
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1822.  ^-  f  •  Strong,  for  the  plaintiff.  He  cited  Lynch  v.  De 

Viar,  (3  Johns.  Cases,  303.)  Craven  v.  Tickell,  (1  Fesej 
/r.  60.)  on  the  question  of  interest,  and  contended,  that  in- 
terest ought  to  be  allowed  from  the  time  of  the  advance 
of  the  money  for  the  building  of  the  wall,  in  1803,  and  the 

22  ]  demand  and  refusal  of  payment.  In  1806,  *the  plaintiff  in- 
stituted a  suit  at  law  to  recover  payment,  and  failed.  In 
1809,  he  filed  the  present  bill.  The  question  of  costs,  and 
all  further  questions,  were  reserved  in  the  decree  directing 
a  reference  to  ascertain  the  expense,  and  interest  might  be 
allowed  upon  that  reservation,  the  same  as  if  the  cause  was 
set  down  for  hearing  upon  further  directions,  and  though 
the  question  of  interest  was  not  particularly  reserved.  To 
this  purpose,  he  cited  Goodyere  v.  Lake,  (Amb.  584.)  and 
Creuze  v.  Hunter,  (2  Vesey,jr.  164.)  On  the  question  of 
costs,  against  the  defendant,  D.,  he  contended,  that  the 
plaintiff  had  an  equitable  lien  on  the  wall,  for  the  moiety 
of  the  expense  of  erecting  it ;  and  that  D.  purchased  with 
knowledge  of  that  claim,  and  was  necesarily  made  a  party, 
as  he  was  liable  to  contribute  to  the  demand.  He  cited 
Madox  v.  Jackson,  (3  Atk.  406.)  Garson  v.  Green,  (1 
Johns.  Ch.  Rep.  308.) 

W.  Slosson,  for  the  defendants,  contended,  that  by  the 
decree,  as  made,  though  the  question  of  costs,  "  and  all 
other  questions,"  were  reserved,  the  interest  was  lost.  The 
questions  reserved  did  not  refer  to  the  question  of  interest, 
}ut  were  relative  to  the  payment  of  the  sum  to  be  reported 
due.  But  if  the  question  was  open,  interest  was  not  al- 
lowed in  cases,  such  as  this,  of  unliquidated  damages. 
(Bell  v.  Free,  1  Swanston,  90.  De  Haviland  v.  Bower- 
banks,  1  Camp.  N.  P.  50.  Gordon  v.  Swan,  12  East,  419. 
Newell  v.  Gnswold,  6  Johns.  Rep.  45.  Holliday  v.  Mar- 
shall, 7  Johns.  Rep.  211.)  The  amount  demanded  here 
was  more  than  what  was  recovered,  and  was  excessive. 
As  to  the  question  of  costs,  he  contended,  tint  there 
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was  no  necessity  for  making  the  defendant  D.  a  party.        1822. 
The  demand  was  a  personal  one  on  M.,  and  not  an  equita- 
ble licii  on  the  wall.     The  defendant  D.  ought  to  be  dis- 
missed, with  costs. 

THE  CHANCELLOR.  Though  the  question  of  interest  *was  [  *  23  t 
not  specially  reserved  by  the  decree,  yet,  under  the  gen- 
eral reservation  of  all  questions  not  disposed  of,  the  Court 
has  the  power  now  to  allow  interest.  The  cases  from 
Ambler,  and  2  Vesey,  jr.,  seem  to  be  in  point.  So,  in 
Sammes  v.  Rickman,  (2  Vesey,jr.  36.)  interest  was  allow- 
ed when  the  cause  was  brought  on  for  further  directions 
upon  the  master's  report ;  for  in  the  decree,  directing  a 
reference,  further  directions  were  reserved.  Between  a 
decree,  reserving  all  further  directions,  and  a  decree,  re- 
serving costs  and  all  further  questions,  I  do  not  see  any 
material  difference.  In  Ryves  v.  Coleman,  (2  Atk.  439.) 
Lord  Hardwicke  observed,  that  though  there  was  no  par- 
ticular reservation  of  interest  by  a  decree,  yet  that  there 
was  a  discretionary  power  in  the  Court  to  allow  interest 
upon  special  circumstances. 

The  case,  then,  is  open,  to  deal  with  this  question  of  in- 
terest as  equity  and  the  principles  of  law  shall  dictate. 

The  answer  of  the  defendant  M.  admitted,  that  on  the 
1 1th  of  November,  1806,  a  demand  of  payment  of  a  moiety 
of  the  expense  of  the  party  wall  was  made  upon  him  by 
the  plaintiff,  which  was  refused,  and  he  and  his  father  had, 
from  the  beginning,  denied  all  right  in  the  plaintiff  to  take 
down  the  wall,  or  to  make  him  contribute  to  the  expense, 
and  his  father  had  refused  to  unite  in  the  reparation  of  it. 
The  father  of  the  original  defendant  M.  was  bound  to 
contribute,  as  part  owner  of  the  party  wall,  and  the  dp 
fendant  D.  would  have  been  equally  bound  to  contribute, 
for  he  purchased  the  interest  of  M.  in  the  party  wall,  sub- 
ject to  that  charge.  Such  an  expense  may  properly  be 
«aid  to  be  an  equitable  charge  upon  the  wall,  and  the 
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1822.  owner,  for  the  time  being,  exercising  his  right  in  the  new 
wall,  is  equitably  bound  to  contribute  ratably  to  the  ex- 
pense of  the  necessary  reparation.  The  reason,  in  this 
case,  why  the  moiety  of  the  expense  was  charged  upon  M., 
and  not  upon  D.,  (the  owner  when  the  bill  was  filed,  and 
who  purchased  with  actual  notice  of  the  charge  or  claim,) 
*  24  ]  was  the  admission  *of  the  defendant  M.  in  his  answer, 
and  of  the  defendant  D.  also,  in  his  answer,  that  when 
D.  purchased  of  M.,  the  latter  promised  to  indemnify  D. 
against  any  claim  of  the  plaintiff  for  the  use  of  one  half  of 
that  new  party  wall,  and  that  D.  did,  accordingly,  use  it 
in  the  new  house  which  he  erected ;  and  he  admitted  that 
he  gave  more  for  the  adjoining  lot,  in  consequence  of  the 
new  party  wall,  erected  by  the  plaintiff.  Upon  such  a 
promise,  admitted  by  both  the  defendants,  it  was  perfectly 
just,  as  between  the  two  defendants  before  the  Court,  that 
D.  should  pay  the  moiety  of  the  expense,  in  the  first  in- 
stance, and  the  decree  was  so  rendered.  If  interest  is  to 
be  allowed,  the  party  chargeable  with  the  debt  is  charge- 
able with  the  interest ;  and  this  is  a  case  of  money  expend- 
ed by  the  plaintiff,  for  the  use  of  the  defendants,  and, 
upon  every  sound  principle,  the  plaintiff  ought  to  receive 
interest,  after  a  moiety  of  the  joint  expense  had  been  de- 
manded, and  refused.  It  is  the  settled  rule  in  the  law  of 
this  state,  that  money  received  or  advanced  for  the  use  of 
another,  carries  interest  after  a  default  in  payment ;  and  it 
is  a  very  reasonable  and  just  rule.  In  the  case  of  Bell  v. 
Free,  cited  from  Swanston,  the  question  was,  whether  in- 
terest could  be  allowed  by  the  master,  in  the  distribution 
of  an  insolvent's  estate,  and  not  whether  interest  might 
have  been  given  by  a  jury,  in  the  form  of  damages,  or  by 
the  Court.  If  interest  would  be  recoverable  at  law,  even 
in  the  shape  of  damages,  I  see  no  reason  why,  in  a  case 
properly,  and,  perhaps,  exclusively,  cognizable  in  this 
Court,  interest  should  not  equally  be  awarded  by  this 
Court.  The  refusal  of  the  defendant  M.  to  contribute 
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tv«s  put,  not  upon  the  point  of  the  amount  of  the  expense        1822. 
demanded,  but  upon  the  denial  of  the  right  of  the  plaintiff  ^~^~^-^-' 

.  -i     ,•  CAMPBELL 

to  any  contribution.  v. 

As  to  the  question  of  costs,  the  plaintiff  had  a  right  to 
make  the  defendant  D.  a  party,  and  he  could  not  safely 
have  omitted  him.  The  bill  was  not  founded  upon  any 
^contract  between  the  plaintiff  and  M.,  but  upon  the  equity  [  *  25  ] 
of  contribution  to  the  necessary  reparation  of  a  party  wall, 
by  the  owner  of  the  other  half  of  it.  The  plaintiff  could 
not  have  known  of  the  promise  or  agreement  between  the 
two  defendants,  which  changed  the  direction  of  the  de- 
cree ;  and  the  most  that  can  be  done  in  this  case  is,  to 
dismiss  the  bill  as  to  the  defendant  D.  without  costs. 

I  shall,  accordingly,  order,  that  interest  be  paid  upon 
the  sum  of  198  dollars,  agreed  on,  from  the  llth  of  No- 
vember, 1806,  and  that  the  bill,  as  to  the  defendant  D.,  be 
dismissed  without  costs. 

.    Order  accordingly. 
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HAVII.AND  asrainst  MYERS 

£s.c.j!>0***178.  Explained,  6  Paige  368.] 

The  wife's  equity  to  a  suitable  provision  for  the  maintenance  of  her- 
self and  children,  out  of  her  separate  real  and  personal  estate,  de- 
scended or  devised  to  her  during  coverture,  will  prevail,  and  be 
protected,  not  only  against  the  husband,  but  against  his  assignee, 
and  against  any  sale  made,  or  lien  created  by  him,  for  a  valuable 
consideration,  or  in  payment  of  a  just  debt  ;  and  on  a  bill  fiieu  oy 
the  wife  against  a  creditor  of  the  husband,  an  injunction  was 
granted  to  prevent  him  from  selling  her  property,  so  descended, 
under  an  execution  issued  on  a  judgment  confessed  by  the  hus- 
band for  a  bona  fide  debt. 


is  THE  bill  stated,  that  the  plaintiff,  as  the  wife  of  Elijah 
Haviland,  filed  her  bill  on  the  27th  of  May,  1816,  for  a  di- 
vorce, and  charged  the  defendant  to  that  bill  with  adul- 
tery, and  cruel  usage,  and  the  abandonment  of  her  ;  that 
he  finally  abandoned  her,  and  her  two  children  by  him,  in 
1804,  and  left  the  United  States,  but  returned  in  181  « 
That  in  that  interval  of  time,  she  presumed  that  he  was 
dead,  and  married  again.  That  in  1814,  her  father,  Sam- 
uel Turner,  died  intestate,  leaving  a  real  and  personal 
*  26  ]  *estate,  to  the  one  sixth  of  which  she  was  entitled,  as  heir, 
and  which  sixth  part  she  estimated  at  about  2,500  dollars. 
That  her  husband  had  instituted  ejectment  suits  to  recover 
the  real  property  so  descended  to  her  as  heir,  and  was 
seeking  to  recover  her  personal  property  so  descended. 
That  he  was  worth  nothing,  and  was  intemperate  and  adul- 
terous, and  that  she,  and  her  two  infant  children  by  him, 
had  nothing  but  the  property  so  descended.  That  the  bill 
was  taken  pro  confesso,  and  a  divorce  for  life  a  mensa  et 
thoro,  decreed,  on  the  proof  of  cruel  usage  and  abandon- 
ment ;  and  it  was  decreed,  that  she  should  hold  and  enjoy 
all  the  estate  real  and  personal  so  descended  to  her,  and 
have  the  custody  of  her  two  children,  and  that  her  bus- 
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band  be  perpetually  enjoined  from  any  action  to  recover  1822. 
the  estate.  The  bill  further  stated,  that  the  defendant  set 
up  a  judgment  confessed  by  her  husband  as  a  lien  upon 
that  estate,  and  had  issued  an  execution  at  law,  and  levied 
upon  the  lands  so  descended.  Prayer,  for  an  injunc- 
tion, &c. 

The  answer  of  the  defendant  stated  a  judgment  con 
fessed  by  the  husband  to  him,  on  the  26th  of  April,  1816, 
founded  on  a  fair  and  valuable  consideration,  being  a  debt, 
contracted  before  Haviland  left  the  state  in  1804,  and  be- 
fore his  separation  from  his  wife,'  and  arising  from  ad- 
vances which  enured  to  the  benefit  of  Haviland,  his  wife 
and  children.  That  he  had  issued  an  execution  thereon 
in  1818 ;  and  he  insisted  on  his  right  to  levy  that  judg- 
ment debt  on  the  property  so  descended  to  the  plaintiff 
in  1814. 

Motion  to  dissolve  the  injunction  upon  the  coming  in  of 
the  answer. 

Street,  for  the  motion. 
J.  Tallmadge,  contra. 

THE  CHANCELLOR  denied  the  motion,  and  ordered,  the 
""injunction  to  be  continued  to  the  hearing.  The  rule,  he  [  '*  27  ] 
said,  was  settled  by  the  cases  referred  to  in  the  opinion  de- 
livered by  this  Court  in  Kenney  v.  Udall,  (5  Johns.  Ch. 
Rep.  464.)  and  by  the  recognition  in  that  opinion  of  the 
doctrine  of  those  cases,  that  the  wife's  equity  to  a  suitable 
provision  for  the  maintenance  of  herself  and  her  children, 
out  of  her  separate  real  and  personal  estate,  descended  or 
devised  to  her  during  coverture,  was  well  established,  and 
would  prevail  equally  against  the  husband  or  his  assignee, 
and  against  any  sale  made,  or  lien  created  by  him,  even 
for  a  valuable  consideration,  or  in  payment  of  a  just  debt. 
It  was  immaterial  whether  the  suit,  in  protection  of  that 
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equity,  be  instituted  by  the  wife,  or  by  any  other  person  on 
her  behalf.  It  might  be  instituted,  as  in  this  case,  by  the 
wife  against  a  creditor  at  law,  to  restrain  him  from  touch- 
ing the  property,  and  the  equity  might  be  extended,  if  the 
circumstances  of  the  case  should  require  it,  to  the  whole  of 
the  real  and  personal  estate  so  devised  or  descended  to 
the  wife. 

Motion  denied. 


[  *  28  ]  *MOOERS  against  SMEDLEY  and  others 

[Followed,  69  N.  Y.  506, 511;  1  Paige  115.  See  Id.  548.] 

The  review  and  correction  of  all  errors,  mistakes,  and  abuses,  in  the 
exercise  of  the  powers  of  inferior  and  subordinate  jurisdictions, 
and  in  the  official  acts  of  public  officers,  belongs  exclusively  to  the 
Supreme  Court. 

As,  where  the  supervisors  of  a  town,  under  the  acts  of  the  legislature, 
and  pursuant  to  the  vote  of  the  town,  allowed  bounties  for  the  de- 
struction of  wolves,  the  amount  of  which  was  inserted  in  the  an 
nual  tax  list,  to  be  levied  and  collected  of  the  owners  of  lands,  &c. ; 
an  injunction,  to  restrain  the  collection  of  the  sums  so  allowed  foi 
bounties,  was  denied,  especially  as  there  was  no  allegation  of  fraud 
or  corruption,  but,  at  most,  an  error  of  judgment  in  the  board  of 
supervisors. 

/a«ian,30.  BILL,  filed  December  8,  1821,  stating,  that  the  plaintiff 
is  proprietor  of  lands  in  the  town  of  Mooers,  in  the  county 
of  Clinton,  and  charged  with  taxes  levied  by  the  super- 
visors on  the  5th  of  October,  1821 .  That  the  board  of  su- 
pervisors, at  that  meeting,  allowed  a  town  bounty  against 
the  town  of  M.,  of  twenty  dollars  a  head  for  every  full- 
grown  wolf  killed  in  that  town,  subsequent  to  the  last 
annual  town-meeting,  to  every  citizen  of  this  state,  as  well 
to  non-residents  as  to  residents  of  the  town.  That  the  au- 
thority for  allowing  these  bounties  was  a  vote  passed  in  tht 
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ltx*t  annual  town-meeting  of  Mooers,  held  on  the  third  day 
of  April  last,  in  which  they  voted  a  bounty  of  twenty  dol- 
lars for  every  wolf  caught  by  any  resident  in  the  town. 
That  a  special  town-meeting,  held  in  the  town  on  the  28th 
of  June,  revoked  the  vote  allowing  the  bounty.  That  the 
plaintiff  appeared  before  the  board  of  supervisors  in  Octo- 
ber last,  and  protested  against  the  resolution.  That  the 
board  of  supervisors  allowed  against  the  town  of  M.  for 
killing  one  hundred  and  one  full-grown  wolves,  and  two 
young  whelps,  at  the  rate  of  twenty  dollars  for  each  wolf, 
and  ten  dollars  for  each  whelp,  to  the  amount  of  *two  thou-  [  *  29 
sand  and  forty  dollars,  which  amount  was  made  up  in  the 
tax-lists  against  the  town,  to  be  collected  by  John  Smedley, 
the  collector,  and  paid  to  Jabez  Fitch,  jr.,  supervisor,  to  be 
paid  by  him  to  the  persons  in  whose  favor  the  bounties 
were  allowed.  That  a  very  large  proportion  of  these 
wolves  were  killed  by  non-residents  of  the  town,  and  a 
great  proportion  of  them  were  killed  after  the  28th  day  of 
June  last.  That  in  pursuance  of  the  resolution  of  the  su- 
pervisors, forty  dollars  were  allowed  in  favor  of  Andrew 
Moore  of  Plattsburgh,  six  hundred  dollars  in  favor  of  Mat- 
thew M.  Slandish  of  Plattsburgh,  sixty  dollars  in  favor  of 
Jonathan  Griffen  and  Matthew  M.  Standish,  and  sixty  dol- 
lars in  favor  of  William  Swetland  of  Plattsburgh,  andrme 
hundred  and  eighty  dollars  in  favor  of  Hiram  Horton  of 
Malone,  in  Franklin  county,  and  one  hundred  and  sixty 
dollars  in  favor  of  Isaac  Sebring  of  New-York,  and  various 
other  sums  to  other  non-residents  of  the  town.  That  the 
tax  on  real  and  personal  property  in  the  town  of  M.  is 
more  than  twice  as  much  upon  the  dollar  as  the  average 
tax  upon  the  dollar  in  all  the  other  towns  in  the  county, 
and  this  was  owing,  principally,  to  the  allowance  of  the 
wolf  bounties.  That  the  plaintiff  is  injured  to  the  amount 
of  more  than  one  hundred  dollars,  in  the  augmentation  of 
his  tax  on  lands  owned  by  him  in  that  town.  That  the 
plaintiff  intends  to  apply  to  the  next  Supreme  Court  for  a 
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1822.  mandamus,  directing  the  supervisors  to  annul  their  resolu- 
tion, or  to  have  their  resolution,  and  the  assessment,  re- 
moved by  certiorari  into  the  Supreme  Court,  and  the 
plaintiff  has  already  given  notice  to  the  supervisors  of  such 
intended  application.  Prayer,  that  all  proceedings  what 
soever  in  the  premises  be  stayed,  until  the  intended  ap- 
plication to  the  Supreme  Court,  and  its  decision  thereon ; 
and  for  an  injunction  to  restrain  Smedley,  the  collector  of 
the  town  of  M.,  from  collecting  the  tax,  and  to  restrain 
Fitch,  the  supervisor,  from  paying  over  the  same,  and  to 
[  *  30  ]  restrain  Moore,  Standish,  Griffen,  and  Swetland,  *from  re- 
ceiving the  money,  until  the  Supreme  Court  shall  have 
made  a  decision  on  the  premises. 

January  28th.  Foote  and  Swetland,  for  the  defendants, 
moved,  that  the  injunction  be  dissolved,  and  read  the  fol- 
lowing papers : 

1.  A  rule  of  the  Supreme  Court,  of  the  18th  of  January, 
denying  the  motion  of  the  plaintiff  for  a  mandamus,  and 
for  a  certiorari  to  remove  the  resolution  and  assessment  of 
the  supervisors. 

2.  A  number  of  affidavits,  tending  to  show,  that  the  spe- 
cial town-meeting  in  the  town  of  Mooers,  in  June  last,  was 
fraudulent,  and  without  fair  notice. 

In  support  of  their  motion,  the  counsel  cited  2  Bro.  19. 
182.  4  Johns.  Ch.  Rep.  352.  Laws  N.  Y.  vol.  2.  131, 
132.  137.  511.  act  sess.  38.  ch.  129.  sec.  2.  2  Caines,  182. 

W.  Duer,  contra.  He  read  a  number  of  affidavits,  be- 
ing duplicates  of  those  read  on  the  other  side,  so  far  as  re- 
lated to  the  motion  and  decision  in  the  Supreme  Court. 
He,  also,  read  an  affidavit  of  the  plaintiff,  relative  to  the 
list  of  persons  in  whose  favor  certificates  of  wolf  bounties 
were  given,  showing  that  several  of  them  were  non 
residents  of  the  town  of  M. ;  that  the  number  of  certificates 
given  before  the  28th  of  June  for  wolf  bounties,  for  wolve» 
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killed  by  the  residents  of  the  town,  was  twelve,  amounting        1522. 
to  two  hundred  and  forty  dollars  ;  that  the  number  of  wolf  ^-*^s~*+-' 

McOERi 

bounties  properly  allowed,  by  the   supervisors,  against  the  v. 

„  SMKDLKT 

town  of  M.,  under  the  town-meeting  vote  in  April,  were 

eighteen,  amounting  to  less  than  four  hundred  dollars. 

THE  CHANCELLOR.  It  appears,  that  the  supervisors  oi 
Clinton  county,  at  their  session  in  October  last,  examined, 
settled,  and  allowed,  the  bounties  which  had  been  voted 
by  the  town  of  Mooers,  at  their  annual  town-meeting  in 
* April,  for  the  destruction  of  wolves,  in  favor  of  all  persons  [  *  31  ] 
who  produced  the  requisite  legal  certificates  of  having  kill- 
ed the  wolves  within  that  town,  subsequent  to  that  vote. 
The  supervisors,  after  discussion,  determined,  that  non- 
residents were  equally  entitled  with  residents  of  the  town 
to  the  bounty,  notwithstanding  the  vote  of  the  town  con 
fined  the  bounty  to  residents ;  and  they  determined  fur 
ther,  that  the  vote,  or  resolution  of  the  town,  continued 
to  be  valid  and  binding,  notwithstanding  a  subsequent 
vote  or  resolution,  at  a  special  town-meeting  in  June  last, 
repealed  the  former  vote  allowing  of  bounties.  It  is,  per- 
haps, not  for  me  to  say,  whether  the  supervisors  did,  or 
did  not,  make  a  correct  and  legal  determination.  I  cannot 
find,  by  any  statute,  or  precedent,  or  practice,  that  it  belongs 
to  the  jurisdiction  of  chancery,  as  a  Court  of  equity,  to 
review  or  control  the  determination  of  the  supervisors,  in 
their  examination  and  allowance  of  accounts  as  chargeable 
against  their  county,  or  any  of  its  towns,  and  in  causing 
the  moneys  so  allowed  to  be  raised  and  levied.  There 
was  no  allegation  of  fraud  or  corruption  in  the  case.  The 
most  that  could  be  said  was,  that  they  made  an  erroneous 
determination.  The  act  which  has  been  cited,  (Laws  N. 
Y.  vol.  2.  p.  137.)  gave  the  supervisors  authority  "to  ex 
amine,  settle,  and  allow  all  accounts  chargeable  sigainst 
the  county,  and  to  ascertain  each  town's  proportion,  and 
to  add  such  further  sum  as  any  town  should  have  voted  to 
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1822.  be  raised  for  the  destruction  of  noxious  animals,  and  to 
cause  all  such  sums  to  be  raised  and  levied."  This  power 
implied,  and  required  the  exercise  of  sound  judgment ;  and 
the  review  and  correction  of  all  errors,  mistakes,  ano 
abuses  in  the  exercise  of  the  powers  of  subordinate  public 
jurisdictions,  and  in  the  official  acts  of  public  officers,  be- 
longs to  the  Supreme  Court.  In  my  opinion,  it  belongs 
exclusively  to  that  Court.  It  has,  always,  been  a  matter 
of  legal,  and  never  a  matter  of  equitable,  cognizance. 
[  *  32  ]  This  is  not  the  case  of  a  private  trust,  but  the  *official  act 
of  a  political  body ;  and  in  the  whole  history  of  the  Eng- 
lish Court  of  Chancery,  there  is  no  instance  of  the  assertion 
of  such  a  jurisdiction  as  is  now  contended  for.  The  su- 
perintending control,  in  these  cases,  has  always  been  exer- 
cised in  the  Court  of  K.  B.,  and  no  where  else,  and  that 
Court  has  proceeded  by  certiorari,  mandamus,  prohibition, 
information,  &c.  I  have  only  to  regret,  that  I  cannot  af- 
ford a  remedy  to  the  party  aggrieved ;  but  I  am  clearly  of 
opinion,  that  I  cannot  uphold  the  injunction,  and  the  mo- 
tion must,  consequently,  be  granted. 

Motion  granted. 

[On  the  12th  of  April,  1822,  an  act  of  the  legislature 
was  passed,  relieving  the  town  of  Mooers  from  paying  any 
wolf  bounties  allowed  to  non-residents  of  the  town,  or  for 
wolves  taken  after  the  28th  of  June,  1821 ;  and  directing 
all  bounties  allowed  by  the  supervisors  of  Clinton  county, 
in  October,  1821,  to  non-residents,  or  for  wolves  taken  in 
the  town  of  Mooers  after  the  28th  of  June,  to  be  assessed 
and  paid  by  the  county.  This  statute  was,  in  effect,  a 
legislative  reversal  of  the  decision  of  the  supervisors,  and 
was,  probably,  passed  upon  the  ground,  that  there  was  a 
case  of  abuse,  for  which  no  remedy  could  be  granted  undei 

the  existing  laws.] 
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*GLEN  and  his  Wife  against  D.  FISHER. 

[Distinguished,  2  Sandf.  Cb.  182.] 

Where  land  is  devised,  charged  with  the  payment  of  a  legacy,  and 
die  devisee  accepts  of  the  devise,  he  is  personally  and  absolutely 
liable  for  the  legacy ;  and  he  has  no  right  to  require  of  the  legatee, 
before  payment,  a  security  to  refund,  in  case  of  a  deficiency  of 
assets,  to  pay  debts,  &c. 

The  'devisee,  in  such  case,  is  liable  to  pay  interest  on  the  legacy  from 
the  time  it  was  payable,  though  payment  was  not  demanded  by 
the  legatee. 

Where  a  bill  was  filed  against  the  devisee,  to  recover  the  legacy  in 
such  case,  and  the  defendant,  in  his  answer,  said,  that  if  the  pay- 
ment of  it  had  been  demanded,  he  would  not  have  paid  it,  without 
previous  security  ;  and  admitted,  that  there  were  personal  assets 
sufficient  to  pay  all  the  debts  of  the  testator,  the  defendant  was  de- 
creed to  pay  the  costs  of  the  suit. 

Where  the  husband  and  wife  sue  for  the  wife's  legacy,  the  Court 
will  direct  a  suitable  provision  to  be  mode  out  of  it,  for  the  main- 
tenance of  the  wife  and  her  children,  before  decreeing  payment  of 
the  legacy  to  the  husband. 

THE  bill  stated,  that  C.,  the  wife  of  the  plaintiff  G., 
was  a  daughter  of  Frederick  Fisher,  deceased,  who,  by  his 
will,  dated  February  23,  1809,  bequeathed  to  his  son, 
Daniel  F.,  the  defendant,  a  farm  of  240  acres,  and  20 
acres  of  woodland,  and  after  the  death  or  remarriage  of 
his  wife,  he  gave  to  the  plaintiff  C.  a  milch  cow,  and  1500 
dollars,  in  money,  one  fourth  thereof  to  be  paid  by  each 
of  his  sons,  Daniel,  Harman,  John,  and  Jesse,  within  three 
years  after  the  death  of  his  wife.  The  plaintiffs  intermar- 
ried before  the  date  of  the  will.  The  testator  died  June  9, 
1809.  His  wife  died  September  9,  1815,  a  widow.  The 
defendant  entered  into  the  possession  of  the  farm  devised 
to  him,  and  which  was  stated  to  be  of  the  value  of  four 
thousand  dollars.  The  property  so  devised  was  not  sold, 
nor  required  to  be  sold  by  the  executors,  to  pay  *debts. 
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1822.  The  bill  further  stated,  that  the  cow  had  not  been  de- 
livered to  the  plaintiff  C.,  nor  had  the  defendant  paid  to 
the  plaintiffs  the  one  fourth  of  the  1500  dollars;  but  the 
same  remained  due,  with  interest  after  three  years. 
Prayer,  for  an  account,  and  that  the  defendant  may  be  de- 
creed to  pay  to  the  plaintiffs  the  principal  and  interest 
due,  with  costs. 

The  answer  of  the  defendant  admitted  the  substance  of 
the  bill.  He  denied  that  the  legacy  had  ever  been  de- 
manded, but  said,  that  if  a  demand  had  been  made,  it 
would  not  have  been  complied  with,  without  a  bond  had 
first  been  tendered  to  the  executors.  He  stated,  that  he 
was  the  only  surviving  executor  of  the  testator,  and  that 
the  personal  estate  was  sufficient  to  pay  all  the  debts. 

The  cause  was  submitted  on  the  bill  and  answer. 

Haring,  for  the  plaintiffs. 
Chamberlain,  for  the  defendant. 

The  points  raised  for  the  consideration  of  tne  Court 
were,  1.  Whether  the  plaintiffs  were  entitled  to  payment 
of  the  legacy,  without  first  giving  security  to  refund,  in 
case  of  a  deficiency  of  assets  to  pay  debts. 

2.  Whether  .the  plaintiffs  were  entitled  to  interest  on  the 
proportion  of  the  legacy,  after  the  expiration  of  the  three 
years  from  the  death  of  the  widow  of  the  testator. 

3.  Whether  the  plaintiffs  were  entitled  to  costs. 

THE  CHANCELLOR.  (1)  The  defendant  has  no  right  to 
require  security  to  refund,  before  payment  of  the  legacy, 
for  he  does  not  pay  the  legacy  in  a  representative  charac- 
ter. The  devise  was  given  to  him  on  condition  of  paying 
such  a  legacy  to  the  plaintiff  Catharine  ;  and  if  he  accepts 
of  the  devise,  he  takes  it  cum.  onere.  This  is  the  case  of 
a  devise,  creating  a  charge  on  the  person  of  the  devisee,  in 
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*ease  of  ins  acceptance  of  the  gift,  according  to  the  dis-  182-2. 
tinction  noticed  in  the  case  of  Jackson  v.  Ball.  (10  Johns. 
Rep.  148.)  He  did  accept  of  the  devise,  and  he  became 
thereby  absolutely  and  personally  bound  to  pay  the  legacy : 
he  has  no  right  to  create  any  condition  precedent  to  the 
payment,  and  the  law  makes  none.  He  who  accepts  a 
benefit  under  a  will,  must  conform  to  all  its  provisions,  and 
renounce  every  right  inconsistent  with  them.  This  is  an 
obvious  and  settled  principle  in  equity.  He  accepts  of  the 
devise  under  the  condition  ~»f  conforming  to  the  will,  and  a 
Court  of  equity  will  compel  him  to  perform  the  condition ; 
for  no  man,  says  Ch.  Baron  Eyre,  (Blake  v.  Bunbury,  1 
Vesey,jr.  523.)  shall  be  allowed  to  disappoint  a  will  under 
which  he  takes  a  benefit. 

(2)  The  defendant  is  bound  to  pay  interest  from  the 
time  the  legacy  became  payable.     It  was  a  charge  upon 
the  defendant  in  respect  to  the  land  devised  to  him  ;  and 
as  the  land,  of  course,  yields  rents  and  profits,  the  pay- 
ment of  interest  from  the  time  the  legacy  was  payable,  is 
very  just  and  reasonable  ;  and  the  interest  runs,  though 
the  legacy  was  not  demanded  when  due. 

(3)  The  plaintiffs  are  entitled  to  costs,  for  though  no 
demand  of  the  legacy  is  shown,  the  defendant  says,  in  his 
answer,  that  if  a  demand   had  been  made,  it  would  not 
have  been  complied  with.  A  suit  was,  therefore,  necessary 
on  the  part  of  the  plaintiffs,  by  the  admission  of  the  de- 
fendant, and  he  ought,  in  justice,  to  be  made  chargeable 
with  the  costs.     The  pretence,  that  security  to  refund  was 
tvanting,    was   mere   pretext,  for   the   testator   has    been 
dead  upwards  of  twelve  years,  and  there  is  an  admission 
of  personal  assets  sufficient   to  pay  debts ;  and   the  pre- 
sumption from  the  lapse  of  time  is,  that  there  are  no  debts 
existing  against  the  heirs,  or  personal  representatives  of  the 
testator. 

But,  as  the  husband  and  wife  are  here   suing   for   the 

wife's  legacy,  the  wife  is  entitled  to  a  reasonable  provision 
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1822.       *out  °f  ^ie  legacy>  small  as  it  may  be,  before  the  decree 

— ^•^s/-"^-'  in  favor  of  the  husband  is  pronounced.     The  doctrine  is 

v.  to  be  found  in  the  case  of  Howard  v.  Moffatt,  (2  Johns. 

FlSff  JtR 

Cli.  Rep.  206.)  and  there  must  be  a  reference  to  ascertain 
what  would  be  a  proper  settlement  in  this  case,  unless 
some  amicable  arrangement  takes  place,  or  the  wife,  volun- 
tarily, on  examination,  waives  any  provision. 

Decree  accordingly 


GLEN  and  his  Wife  against  D.  FISHER,  Adminis- 
trator of  HARMAN  FISHER,  deceased. 

Where  an  administrator  was  sued  for  a  legacy  charged  on  land  de- 
vised to  the  intestate,  which  the  intestate  accepted,  and  died  hi 
possession  :  Hdd,  that  the  charge  being  persoiial  on  the  devisee, 
his  personal  representative  was  bound  to  pay  the  legacy,  as  &  per- 
sonal debt ;  and  that  the  plaintiff  was  to  be  considered  as  a  creditor 
and  not  bound  to  tender  security  to  refund  in  case  of  a  deficiency 
of  assets. 

It  is  only  when  executors  and  administrators  are  sued  as  executors 
or  administrators,  that  the  legatee  is  required  to  give  security  to 
refund. 

The  legatee  being  compelled  to  sue  for  the  legacy,  is  entitled  to  in- 
terest  and  costs. 

Ftbntary\  THE  bill,  in  this  case,  after  stating  the  facts  as  in  the 
last  case,  as  to  the  will  of  F.  F.,  the  testator,  &c.,  added 
further,  that  Harman  F.,  a  son  of  the  testator,  died  on  the 
31st  of  January,  1815,  intestate.  That  the  testator,  by  his 
will,  devised  to  his  son,  Harmon,  the  west  half  of  his  farm, 
worth  3,000  dollars.  That  after  the  death  of  the  testator, 
H.  entered  into  possession  of  the  farm  so  devised  to  him 
42 


CASES  IN  CHANCERY.  *31 

and  died  in  possession,  and  the  land  descended  to  his  heirs.        1 822. 
That  the  defendant,  Daniel  P.,  was  appointed  *adminis-  ^^^~~^^'^^ 
trator  of  the  intestate's  estate,  in  1815.     That   the   one  v. 

fourth  of  the  legacy  given  to  the  plaintiff  C.,  had  never 
been  paid  by  H.  F.,  and  that  the  defendant,  as  administra- 
tor, had  assets  more  than  sufficient  to  pay  the  legacy. 
Prayer,  for  an  account,  and  payment,  by  the  defendant, 
of  the  principal  and  interest  due ;  and  if  the  defendant 
does  not  admit  assets  sufficient,  then  for  an  account  of  the 
assets,  &c. 

The  defendant,  in  his  answer,  admitted  the  facts  stated 
in  the  bill,  and  assets  sufficient  to  pay  the  fourth  of  the 
legacy,  but  denied  that  payment  had  ever  been  demanded, 
and  insisted,  that  the  plaintiffs  ought  to  have  tendered  a 
bond,  with  good  sureties,  to  refund  the  375  dollars,  or  pro- 
portional part  of  the  legacy  claimed  of  the  intestate's  estate, 
in  case  debts  should  appear  against  the  estate,  and  there 
should  be  no  other  sufficient  assets  to  pay. 

The  cause  was  submitted  on  the  bill  and  answer. 

The  points  raised  were  the  same  as  in  the  last  cause. 

• 

Haring,  for  the  plaintiffs. 

Chamberlain,  contra. 

• 

THE  CHANCELLOR.  This  suit  is  against  the  admims 
trator  of  Harmon  Fisher,  deceased,  who  was  personally 
bound  to  pay  the  legacy,  in  consequence  of  the  accept 
ance  of  the  devise,  which  was  made  upon  the  condition 
of  paying  the  legacy.  The  legacy,  equally  in  this  as  in 
the  other  case,  was  a  charge  on  the  person  of  the  dev- 
isee, and  his  personal  representative  is  bound  to  pay  it  as 
a  personal  debt.  The  plaintiffs  sue  here  in  the  character 
of  creditors,  and  are  no  more  bound  than  other  creditors 
would  be,  to  give  security  to  refund  in  case  of  a  deficiency 
of  assets  of  the  intestate.  The  legacy  becomes  a  charge 
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upon  the  assets  of  the  intestate,  in  like  manner  as  other 
debts  against  him.  It  is  only  when  the  executors  or  ad- 
ministrators of  *the  testator  are  sued  quasi  executors  or 
administrators,  that  the  legatee  is  required  to  give  security 
to  refund. 

The  plaintiffs  are,  likewise,  entitled  to  interest  and  costs, 
and  to  have  a  like  reference  in  respect  to  a  provision  for 
the  wife,  as  in  the  other  case. 

Decree  accordingly. 


Vurch  13. 


KING  against  BARDEAU  and  Wife. 

[Distinguished,  57  N.  Y.  675.] 

Where  a  sale  at  auction  is  bona  fide,  and  the  title  is  good,  and  the 
quantity  of  land  the  same,  and  the  description  of  it  substantially 
true,  though,  in  a  slight  degree,  defective  or  variant,  a  specific  per- 
formance of  the  cont&ct  will  be  decreed. 

As  where  two  adjoining  lots  of  land  were  sold  together,  in  one  parcel 
for  one  price,  and  on  one  of  the  lots  were  buildings,  which  pro 
jected  two  feet  on  the  other  lot :  Held,  that  this  was  not  so  mate 
rial  a  defect  in  the  subject,  or  variation  from  the  terms  of  the 
description  at  the  sale,  as  would  entitle  the  purchaser  to  abandon 
the  contract. 

But,  as  the  projection  was  not  so  obviously  visible  as  to  conclude 
the  purchaser,  if  he  had  exercised  ordinary  vigilance,  and,  as  the 
vendor,  in  the  advertisement  of  sale,  described  the  buildings  as 
being  on  one  of  the  lots,  the  purchaser  was  entitled  to  compensation 
for  any  diminution  of  value  arising  from  the  projection  upon  the 
other  lot,  to  be  deducted  from  the  price. 

PETITION  of  John    FWiitehead,   a   purchaser  at   the 
master's  sale,  under  a  decree  in  this  cause,  on  the  fore- 
closure ot  a  mortgage.     The  mortgaged  premises,  which 
were  sold  under  an  order  of  the  6th  of  June,  1821,  pur 
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suaiit  to  public  advertisement  and  notice,  consisted  of  two 
lots,  No.  42  and  No.  43,  on  Broome  street,  each  25  feet 
wide,  in  front  and  rear,  No.  42  being  100  feet  deep,  and 
the  other  75  feet  deep.  There  were  two  buildings  on  lot 
No.  42,  one  in  front  and  the  other  in  the  rear,  which 
projected  on  lot  43,  about  20  inches.  The  petitioner 
stated,  that  his  object  in  *making  the  purchase,  was  to  [  *  39 
build,  on  the  vacant  lot,  a  house  22  feet  wide,  leaving  an 
alley  three  feet  wide  to  the  rear,  where  he  intended  to 
build  a  stable.  That  he  was,  at  the  time  of  sale,  unac- 
quainted with  the  premises,  not  having  examined  them 
until  after  the  purchase ;  but  relied  on  the  advertisement 
and  declaration  of  the  auctioneer,  that  the  premises  were 
free  from  all  encumbrances,  except  a  lease  of  the  lot  on 
which  the  buildings  were  situated.  That  after  the  sale,  he 
objected  to  take  the  purchase,  on  account  of  the  buildings 
encroaching  on  the  vacant  lot.  That  in  November  last,  it 
was  referred  to  a  master  to  inquire  and  report  whether  a 
good  and  sufficient  title  could  be  made  to  the  petitioner. 
That  on  the  inquiry,  the  master  examined  several  witnesses, 
who  were  of  opinion,  that  the  value  of  the  premises  was 
diminished,  by  the  projection  of  the  buildings,  from  100  to 
200  dollars.  That  the  master  reported  the  title  good 
without  deciding  upon  the  evidence  as  to  the  damage 
arising  from  the  encroachment  of  the  buildings,  and  re- 
fused to  report  specially  the  facts,  not  deeming  himself 
authorized  to  inquire  relative  to  the  encumbrance  and  en- 
croachment of  the  buildings  on  this  lot  upon  the  other. 
The  petitioner  prayed,  that  the  master  might  be  directed 
to  receive  testimony  as  to  any  encumbrance  upon  the  lots, 
separately,  and  to  report  his  opinion  thereon. 

The  master,  in  his  report  of  the  sale,  stated,  that  the 
terms  of  the  sale,  which  were  made  known  and  proclaimed 
at  the  auction,  were,  that  the  mortgaged  premises  were  to 
be  sold  free  of  all  taxes,  assessments,  and  encumbrances, 
except  a  lease  upon  lot  No.  42,  which  would  expire  on  the 
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1822.  1st  of  May,  1828,  the  conditions  of  which  were  stated; 
and  that  the  two  lots  ivovld  be  sold  together,  as  one  lot  or 
parcel.  That  the  premises  were  sold,  accordingly,  in  one 
lot,  to  the  petitioner,  as  the  highest  bidder,  for  1400  dollars. 
That  after  the  sale,  the  petitioner  said  he  could  not  pay 
the  ten  per  cent.,  required  by  the  condition  of  sale,  and 
*  40  ]  *that  his  friends  said  that  he  had  made  a  bad  bargain. 
That  he,  afterwards,  objected  to  take  the  purchase,  be- 
cause the  buildings  on  lot  No.  42  encroached  on  lot  43. 

The  master  further  reported,  that  at  the  sale  he  had  no 
knowledge  of  the  encroachment  of  the  buildings,  except 
from  the  assertion  of  a  person  owning  the  adjacent  lot,  in 
the  rear  of  43,  who  mentioned,  incidentally,  a  day  or  two 
before  the  sale,  that  the  building  in  the  rear  of  lot  42  en- 
croached a  little  on  his  lot,  as  well  as  on  43.  That  he  did 
not  think  it  necessary  to  mention  the  circumstance  at  the 
sale,  as  both  lots  were  to  be  sold  together,  as  one  parcel ; 
that  he  had  inquired  into  the  value  of  the  premises,  and 
found  that  they  were  well  worth  1400  dollars. 

The  master,  on  the  6th  of  March,  pursuant  to  the  ordei 
of  the  16th  of  November  last,  reported,  that  he  had  heard 
the  purchaser,  and  taken  proof,  &c.  That  a  good  and 
sufficient  title  to  a  part  of  the  premises  in  possession,  and 
a  good  and  sufficient  title  to  the  residue  in  reversion,  after 
the  expiration  of  a  lease  for  a  term  of  years,  subject  to 
which,  expressly,  the  premises  were  sold,  could  be  made  ; 
and  the  mortgaged  premises  as  now  inclosed,  and  may  be 
conveyed,  are  of  the  same  dimensions  as  mentioned  in  the 
advertisement  of  sale. 

March  12th.     S.  M.  Hopkins,  in  support  of  the  prayer 
of  the   petition.     He   cited   Peace's   N.  P    Cases,  115 
Sugden's  Law  of  Vendors,  1,  2.  123.  197.  199.   13  Vesey, 
81.427.     \QVesey,  505.     1  Vesey,jr.  226. 

5.  Jones,  and  E.  W.  King,  contra.  *They  cited  1  Madil 

CIi.  348.     5  Vesey,  508. 
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THE  CHANCELLOR.  This  sale  was  marked  oy  good  1822. 
faith.  It  was  unknown  to  the  plaintiff,  and  to  the  master, 
at  the  sale,  as  well  as  to  the  purchaser,  that  the  front  build- 
ing on  lot  42  projected  over  upon  lot  43.  The  observa- 
tion that  was  made  to  the  master,  a  few  days  before  the 
*sale,  that  the  building  in  the  rear  of  the  lot  encroached  in  [  *  41  ] 
a  very  small  degree  on  the  neighboring  ground,  was  too 
light  and  trivial  a  circumstance  to  affect  the  bona  Jides  of 
the  transaction.  The  purchaser  was  informed  at  the  sale, 
and  it  was  one  of  the  terms  of  sale  repeatedly  read  over, 
and  publicly  proclaimed,  that  the  two  lots  would  be  sold 
together  as  one  lot  or  parcel ;  and  that  they  were  free  of 
all  encumbrances,  except  the  lease  upon  lot  42.  The 
terms  of  that  lease,  and  the  disposition  of  the  buildings  at 
the  expiration  of  it,  under  the  covenants  in  the  lease,  were 
also  explained.  But  the  buildings  were  stated  to  be  on  lot 
42,  and  it  turns  out  that  they  do  project  a  little  over  upon 
lot  43,  and  this  is  the  variation-  in  the  condition  or 
quality  of  the  lots,  which,  it  is  contended,  ought  to  vacate 
the  sale.  As  the  purchaser  purchased  both  the  lots  to- 
gether for  one  consolidated  price,  and  as  one  entire  parcel 
of  land,  it  would  seem  not  to  be  very  material  to  him  if  the 
buildings  on  one  lot  did  encroach  a  few  inches  on  the 
other.  But  he  says  he  purchased  with  intention  to  build 
a  house  upon  the  vacant  lot,  twenty-two  feet  wide,  leaving 
an  alley  of  three  feet  to  pass  to  the  rear  of  his  lot.  The 
disappointment  in  the  case,  then,  is,  that  he  will  be  obliged 
to  build  his  house  two  feet  narrower,  if  he  intends  to  have 
the  alley  of  the  width  of  three  feet.  He  is  not  disappoint-  » 

ed  in  the  main  object  of  his  purchase.  He  has  the  lots 
of  the  dimensions  described,  and  with  a  perfect  title  ;  but 
his  house  will  be  a  little  narrower,  if  he  will  not  contract 
his  alley,  or  will  not  wait  until  the  lease  expires,  or  will  not 
compel  the  tenant  to  withdraw  his  buildings  on  to  lot  42. 

This  is  clearly  not  such  a  material  defect  in  the  subject, 
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1822.  or  variation  from  the  terms  of  the  description  at  the  sale, 
as  will  permit  the  purchaser  to  abandon  his  contract.  If 
we  were  to  allow  such  very  nice  and  critical  objections  to 
prevail,  we  should  expose  to  great  hazard  the  efficacy  and 
value  of  public  judicial  sales.  If  the  sale  be  fair,  and  the 
j  *  42  ]  *title  good,  and  the  quantity  of  land  exist,  and  the  substance 
of  the  description  be  true,  (and  all  those  circumstances  ex- 
ist in  this  case,)  it  is  as  much  as  ought  to  be  expected  or 
required.  Some  care  and  vigilance  must  be  exacted  of  the 
purchaser.  In  this  case  the  purchaser  lived  near  the  lots, 
and  they  were  open  to  his  daily  examination ;  and  one  of 
the  witnesses  says,  he  might  have  observed  by  the  eye, 
without  even  the  trouble  of  measurement,  that  the  house 
on  the  front  of  lot  42  projected  a  little  upon  lot  43. 

In  Calcraft  v.  Roebuck,  (1  Vesey,jr.  221.)  a  farm  sold 
at  auction  was  advertised  as  a  freehold  estate,  consisting  of 
about  186  acres,  of  which  45  acres  were  described  to  be  a 
compact  farm,  and  the  rest  a  park.  It  turned  out,  that  two 
acres  in  the  centre  of  the  park  were  not  freehold  property, 
but  land  held  at  will  only.  On  a  bill  for  a  specific  per- 
formance, Lord  Thurlow  observed,  that  where  an  estate 
was  sold  at  auction,  it  was  difficult  to  state  specifically  all 
the  little  particulars  relative  to  the  quantity,  title,  and  situa- 
tion of  the  estate,  so  as  not  to  call  for  some  allowance  and 
consideration,  when  the  bargain  comes  to  be  executed. 
He  considered  that  the  binding  force  of  the  contract,  and 
the  consideration  of  enforcing  it,  depended  essentially  upon 
the  good  faith  with  which  it  was  made.  In  that  case  he 
gave  the  party  some  compensation  for  the  failure  of  title  as 
to  the  two  acres,  and  referred  it  to  a  master  to  consider 
what,  under  all  the  circumstances,  ought  to  be  allowed  as 
a  deduction  from  the  price,  when  the  money  ought  to  have 
been  paid. 

The  English  rule  has  been  very  strict  in  requiring  the 
specific  performance  of  these  sales  at  auction,  when  the 
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case  was  free  from  misrepresentation  and  fraud;  and  it  1822. 
casts  upon  the  purchaser  the  duty  of  informing  himself  of 
matters  within  his  means  of  information,  in  respect  to  the 
quality,  condition,  situation,  and  circumstances  of  the  sub- 
ject sold.  Thus,  in  Oldfield  v.  Round,  (5  Vesey,  508.) 
there  *\vas  a  bill  for  a  specific  performance  of  an  agree-  [  *  43  ] 
ment  to  purchase  a  meadow  sold  at  auction.  The  de- 
fendant objected,  that  the  premises  were  described  as  a 
meadow  consisting  of  15  acres,  without  taking  notice  of  a 
footpath  across  it.  But  Lord  Loughborough,  while  he 
admitted  that  the  meadow  was  very  much  the  worse 
for  a  road  going  through  it,  said  he  could  not  help  the 
carelessness  of  the  purchaser  who  does  not  choose  to  in- 
quire, and  that  the  path  in  that  case  was  not  a  latent  de- 
fect. He,  accordingly,  decreed  a  specific  performance, 
with  costs.  This  case  was,  afterwards,  shaken  by  Lord 
Manners,  (Ellard  v.  Lord  Llandaff,  1  Ball  and  Beatty, 
241.)  who  said,  it  was  not  well -received  at  the  time, 
though  he  admitted,  that  the  purchaser,  in  that  case,  if  he 
had  used  ordinary  caution,  would  have  discovered  the 
easement.  In  Dyer  v.  Hargrove,  (10  Vesey,  505.)  there 
was  a  bill  also  for  a  specific  performance  of  a  purchase  at 
auction.  The  particular  preceding  the  sale  described  the 
house  as  in  good  repair,  and  that  the  farm  was  all  within 
a  ring  fence.  The  defendant  objected,  on  the  ground, 
that  the  description  was  not  true.  It  was  admitted,  that 
there  was  a  variation  from  the  description,  but  a  minute 
examination  might  have  discovered  the  defect.  The  mas- 
ter of  the  rolls  decreed  a  performance,  and  said  it  was 
much  too  late  to  contend,  that  every  variance  from  the 
•lescription  would  enable  a  man  to  resist  the  performance. 
If  he  gets  substantially  that  for  which  he  bargains,  he  must 
take  a  compensation  for  a  deficiency  in  the  value. 

This  last  case  establishes  what  I  apprehend  to  be  the 
true  doctrine  on  tht  subject ;  and  many  of  the  old  cases, 
which  required  a  performance  when  the  subject  was  sub- 
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1822        stantially  different  from  what  it  was  supposed  to  be,  have 

~~*^^~^-<'  been  justly  questioned.     Lord  Eldon,  in  Drewe  v.  Hanson, 

(6  Vesey,  678.)  mentioned  a  number  of  hard  cases  in  which 

AC<     performance  had  been  enforced,  though  there  was  a  very 

essential  variance  between  the  actual   and  the  supposed 

[  *  44  J         ^circumstances  of  the  subject,  and  when  those  circum 

stances  were  wanting,  which  were  the  strong  inducement  to 

the  contract.     The  counsel,  in  10  T^esey,  507,  considered 

those  cases  as  going  to  an  excessive  length  upon  the  point 

of  compensation  ;  and  Lord  Erskine,  afterwards,  declared. 

(Halsey  v.  Grant,  13  Vesey,  78,  and  Stapylton  v.  Scott,  13 

J^esey,  426.)  that  he  would  not  follow  those  decisions,  nor 

decree  specific  performance,  even  under  the  allowance  of 

compensation. 

In  the  present  case,  there  is  no  pretence  that  the  sub- 
stantial inducement  to  the  purchase  has  failed  by  reason 
of  the  projection  of  the  house.  There  is  no  analogy  what 
ever  between  this  case  and  that  stated  by  Lord  Eldon,  of 
a  contract  for  a  house  and  wharf.  The  object  of  the  pur- 
chase being  to  carry  on  business  at  the  wharf,  and  though 
the  title  to  the  wharf  had  failed,  the  Court  compelled  the 
purchaser  to  take  the  house.  Here  are  the  lots,  and  a  good 
title,  and  the  lease  as  disclosed  ;  and  all  the  disappointment 
is,  that  the  purchaser  may  be  obliged  to  compel  his  tenant 
to  remove  his  house  a  few  inches,  or  to  make  his  own  in- 
tended building  or  alley  a  few  inches  narrower  than  his 
original  plan.  The  main  inducement  to  the  purchase  can- 
not be  said  to  be  defeated  by  that  circumstance.  Nor  is 
there  any  thing  in  the  case  to  prevent  the  conclusion,  thai 
the  purchaser  can,  by  ejectment,  recover  possession  of  the 
land  so  encroached  upon  by  the  buildings. 

But,  while  the  case  most  clearly  requires,  that  the  con- 
tract of  sale  should  be  fulfilled,  yet  the  fact  of  the  en- 
croachment of  the  buildings  on  lot  43,  was  not  such  a  pa- 
tent, and  obviously  visible  circumstance,  as  to  conclude  the 
purchaser  from  compensation,  if  the  case  should  otherwise 
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entitle  him  to  it.  The  strongest  ground  for  compensation  1822. 
<s,  that  the  vendor  himself,  in  his  notice,  declared,  that  the 
two  dwelling-houses  were  on  lot  42.  Now,  it  turns  out, 
tnat  they  are  partly  on  lot  43 ;  and  if  a  person,  as  Lord 
Tkurlow  observed,  (1  J^esey,  jr.  210.)  however  unconver- 
sant  *in  the  actual  situation  of  his  estate,  will  give  a  de-  [  *  45  <" 
icription,  he  must  be  bound  by  it,  whether  conusant  or 
not.  I  shall,  therefore,  declare,  that  the  purchaser  is  held 
to  perform  his  contract,  and  shall  direct  an  inquiry  by  a 
master,  as  to  the  amount  of  compensation,  if  any,  which 
ought  to  be  made.  It  appears,  from  one  of  the  cases  al- 
ready referred  to,  and  from  that  of  Horniblow  v.  Shirley, 
(13  Vesey,  81.)  that  such  is  the  course  of  the  Court  in 
cases  where  compensation  is  to  be  made  for  encumbrances, 
or  defects  in  the  subject. 

The  following  order  was  entered :  "  It  is  declared,  that 
the  sale  and  purchase,  in  the  documents  and  proofs  staled 
and  shown,  were  fair,  and  that  the  quantity  of  land  existed, 
and  the  title,  as  declared,  existed,  and  that  the  description 
given  of  the  premises  was  substantially  true ;  and  that  the 
fact  that  the  buildings,  stated  to  be  on  lot  42,  being  part 
and  parcel  of  the  premises  which  were  sold  entire,  and  for 
one  entire  price,  do  project,  in  a  small  degree,  on  lot  43, 
being  another  part  and  parcel  of  the  said  premises,  is  "hot 
sufficient,  nor  are  any  of  the  circumstances  stated  in  the 
case  sufficient  to  set  aside  the  sale,  or  to  exempt  the  pur- 
chaser from  being  holden  to  the  performance  of  the  con- 
tract of  sale.  But  as  the  circumstance  of  that  projection 
may  diminish  the  value  of  the  purchase  below  what  would 
be  its  value  if  such  projection  did  not  exist,  and  may  en- 
title the  purchaser  to  compensation  by  a  deduction  from 
the  price  he  gave  :  It  is,  thereupon,  ordered,  that  it  be  re- 
ferred to  a  master,  to  ascertain  and  report  what,  in  his 
opinion,  under  all  the  circumstances  of  the  case,  is  the 
diminution  in  value  (if  any)  of  the  premises,  as  one  entire 
parcel,  by  means  of  the  projection,  below  what  it  would 
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1822.       k°  if  no  such  projection  existed,  and  assuming  the  value 
v~**~v"*^~'  thereof,  if  the  projection  did  not  exist,  at  1,400  dollars; 

RATIO*  OF"  and  the  question  of  costs  is  reserved,"  &c. 
NEW-YORK 


v. 


[«46]         *The    Corporation    of    the    City    of  NEW-YORK 
against  MAPES  AND  SCHERMERHORN. 

This  Court  does  not  interfere  by  injunction,  unless  the  party  apply- 
ing for  the  remedy  has  a  vested  right,  legal  or  equitable,  which 
may  be  greatly,  if  not  irreparably  affected  by  the  acts  sought  to  be 
restrained. 

Where  no  commissioners  of  estimate  and  assessment  hare  been  ap- 
pointed under  the  act  relative  to  opening,  altering,  &c.  the  streets 
in  the  city  of  New-York,  (sess.  36.  ch.  86.  s.  178.  2  JV.  R.  L.  342. 
408.)  no  rights  become  vested,  either  in  the  corporation  of  the  city, 
or  in  the  owners  of  property  affected  by  the  proposed  improve- 
ments, in  consequence  of  the  proceedings  under  the  act,  so  as  to 
prevent  the  corporation,  on  the  one  hand,  from  abandoning  their 
proposed  plan  of  improvement,  or  the  owners  of  the  property  so 
affected,  on  the  other,  from  using  and  improving  it,  in  any  manner 
they  may  think  fit;  an  injunction  will  not,  therefore,  be  granted,  at 
the  instance  of  the  corporation,  to  restrain  the  individuals  owning 
property  to  be  affected  by  the  proposed  improvement,  from  erect- 
ing buildings  on  their  land,  or  using  it  at  their  discretion. 

And,  it  seems,  that  the  corporation,  after  proceedings  have  com- 
menced to  carry  into  effect  the  plan  of  improvement,  may,  at  any 
time  before  the  commissioners  of  estimate  and  assessment  have 
reported,  and  their  report  has  been  confirmed  by  the  Supreme 
Court,  pursuant  to  the  act,  abandon  the  plan,  and  discontinue  the 
proceedings  altogether. 

Han/i  is.  BILL  for  an  injunction,  stating,  that  the  plaintiffs  deem- 
ing it  proper  to  open  Beekman  street,  in  the  city  of  New 
York,  from  Pearl  street  to  South  street,  by  taking  the 
lands,  and  removing  the  buildings  therein  particularly  de- 
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scribed,  did,  in  May  term,   1816,  apply  to  the  Supreme        1Q22. 
Court  for  commissioners,  in  pursuance  of  the  provisions  ^^~v^~s 

.  .    ,  THE  CORFO 

of  the  statute,  entitled,  "  an  act  to  reduce  several  laws,     RATION  OF 
relating  particularly  to  the  city  of  New-York,  into   one  v. 

act,"  and  the  Court  appointed  three  commissioners  of  es- 
timate and  assessment  to  do  the  duties  in  such  case  pre- 
scribed. *That  the  commissioners  assumed  the  trust,  and  [  *  47  ] 
proceeded  to  execute  it,  and  in  January  term,  1819,  made 
n  report,  which  was  referred  to  three  other  commissioners 
to  reconsider  the  subject,  who  have  never  reported.  That 
in  January  term  of  the  Supreme  Court,  in  1821,  the  plain- 
tiffs were,  under  the  statute,  invested  with  the  title  to  a 
block  of  ground  and  dock,  on  which  they  have  since 
erected  Fulton  Market.  That  the  title  to  the  ground  and 
dock,  and  the  erection  of  the  market,  cost  the  plaintiffs 
upwards  of  190,000  dollars.  That  the  plaintiffs  have  re- 
peatedly been  requested  to  alter  the  line  of  Beekman  street, 
and  make  it  less  crooked.  That  Beekman  street,  as  con- 
templated to  be  improved,  would  not  be  broad  enough  at 
the  easterly  end  of  the  said  market,  or  as  public  accom- 
modation would  require,  it  being  but  62  feet  in  front  of 
the  easterly  end  of  the  market.  That  a  memorial  of  per- 
sons owning  property  on  Beekman  street,  in  favor  of  alter- 
ing the  line  of  that  street,  was  presented  to  the  plaintiffs, 
and  referred  to  a  committee,  who  heard  all  the  parties 
concerned,  and  reported,  on  the  27th  of  November  last, 
against  the  plan  before  reported ;  and  they  adopted,  as 
best,  a  middle  line,  which  would  give  a  street  of  87  feet 
along  the  east  front  of  the  market.  That  the  common 
council  deemed  this  new  plan  as  judicious,  and  the  best, 
and  adopted  it.  That  the  plaintiffs,  accordingly,  petitioned 
the  Supreme  Court,  the  last  January  term,  to  discontinue 
the  proceedings  under  the  old  plan,  and  for  the  appoint- 
ment of  commissioners  of  assessment  and  estimate  under 
the  new  plan.  That  the  motion  was  opposed  by  persons 
ho"<ile  to  the  new  plan,  and  especially  by  the  two  dcfcnd- 
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l  -•>•>  ants,  who  are  proprietors  of  ground  required  to  be  taken 
v-^^-v-*^  upon  the  new  plan.  That  an  estimate  was  presented  in 
KATIOW  OF  opposition  to  the  plaintiffs,  making  the  expense  50,550 
bWv.  °  dollars  greater  on  the  new  plan,  and  the  defendant  M. 
>K8'  made  an  affidavit,  stating,  that  after  the  appointment  of 
commissioners  on  the  first  plan,  he  made  a  purchase  of  a 
[  *  48  ]  moiety  of  a  lot  on  the  *north  side  of  the  street,  so  to 
be  laid  out,  being  25  feet  wide,  and  150  feet  long  on 
the  street,  (fronting  the  north  end  of  the  new  market.) 
That  he  made  the  purchase  in  consequence  of  the  ex 
tension  of  the  street,  and  the  erection  of  the  market, 
which  the  plaintiffs  had  then  determined  to  make  on  the 
}ld  plan,  and  had  taken  measures  of  public  notoriety  to 
ixecute  it,  and  he  did  it  on  the  faith  of  that  plan.  That 
.he  new  plan  proposed  would  take  away  the  whole  of  his  lot 
and  throw  it  into  street.  That  the  former  plan  is  far  prefer- 
able and  less  expensive.  The  plaintiffs  aver,  that  the  esti- 
mate of  the  additional  expense  of  the  new  plan  is  incorrect. 
That  the  defendant  M.  was  a  member  of  the  common 
council  when  the  first  plan  was  proposed,  and  contracted 
for  the  purchase  of  his  lot  in  anticipation  of  the  improve- 
ments, and  advocated  them.  That  the  counsel  for  the 
plaintiffs  moved,  that  the  application  be  postponed  to 
the  May  term,  as  they  were  taken  by  surprise,  by  the  affi- 
davit of  defendant  M.,  and  believed  that  they  could  show, 
that  all  the  injury  to  defendant  M.  would  be  to  defeat  his 
speculation.  That  a  rule  of  Court  was  accordingly  entered 
on  January  26th,  1822,  postponing  the  application  to  May 
term  next,  without  prejudice  to  the  rights  of  any  party,  and 
that  the  plaintiffs  be  then  at  liberty  to  renew  their  applica 
tion,  and  that  either  party  may  produce  proofs,  and  that  the 
commissioners  of  assessment  stay  the  filing  of  their  report. 
That  since  that  rule,  the  defendants,  knowing  the  same, 
have  contracted  for  the  erection  of  a  row  of  buildings  on 
their  lot,  to  be  completed  by  the  first  of  May  next,  and 
have  employed  a  great  number  of  workmen,  who  are  now 
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actually  engaged  in  preparing  the  ground  and  materials. 
That  the  defendants  are  so  erecting  such  buildings,  with 
a  view  of  defeating  the  new  plan  of  enlarging  and  extend- 
ing Beekman  street,  by  adding  the  value  of  the  buildings 
to  the  expense  to  be  incurred  by  plaintiffs,  if  they  should 
persevere.  Prayer,  for  an  injunction  to  restrain  the  de- 
fendants from  *erecting  the  buildings,  until  the  application 
to  the  Supreme  Court  shall  have  been  decided  upon,  &c. 

March  loth.  O.  Edwards,  for  the  plaintiffs,  moved  for 
an  injunction  according  to  the  prayer  of  the  bill. 

&.  Jones,  contra. 

THE  CHANCELLOR.  No  vested  rights  have  been  ac- 
quired in  consequence  of  the  report  of  a  committee  of  the 
common  council,  on  the  27th  of  November  last,  in  favor  of 
a  new  line  to  be  adopted  on  opening  Beekman  street  to 
the  East  river.  All  that  has  been  done  under  that  report, 
is  the  confirmation  of  it  by  the  common  council,  and  an 
application  to  the  Supreme  Court  for  leave  to  discontinue 
prt>ceedings  under  the  former  plan,  adopted  in  1816,  for 
opening  Beekman  street,  and  for  the  appointment  of  com- 
missioners of  estimate  and  assessment,  under  the,  new 
arrangement.  No  commissioners  have  as  yet  been  ap- 
pointed ;  and,  according  to  the  decision  of  the  Supreme 
Court,  in  the  case  of  The  Corporation  of  New-York  v. 
Dover  street,  (18  Johns.  Rep.  506.)  until  the  appointment 
of  commissioners,  no  rights  are  so  vested  as  to  deprive  the 
corporation  of  the  power  of  refusing  to  go  on  ;  and  on  ap- 
plication by  them  for  leave  to  discontinue  proceedings,  it 
would,  of  course,  be  granted,  and  it  was  granted  in  that 
case.  Perhaps,  the  better  opinion  is,  that  the  corporation 
are  not  bound  to  go  on,  but  may  recede,  and  abandon  their 
plan,  at  any  time  before  the  commissioners  of  assessment 
i>li;ill  have  reported,  and  their  report  shall  have  been  con- 
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1822.       firmed,  in  pursuance  of  the  178th  section  of  the  act  re 
— ^s-^s  ferred  to  in  the  bill.     (Laws  of  N.  Y.  vol.  2.  p.  342.) 

THE  CORPO-     _        ,  _  .  ... 

RATION  OF    On  the  confirmation  of  the  report  of  the  commissioners, 
v.  rights  then  become  acquired  and  vested  in  the  parties  re- 

spectively. The  corporation  become  seised,  and  may  take 
possession  of  the  land,  and  the  individual  owners  become 
1*50]  *entitled  to  the  damages  assessed.  (Laivs  of  N.  Y.  vol. 
2.  p.  414.  418.)  It  is  sufficient,  however,  for  the  con- 
sideration of  the  present  motion,  that  commissioners  have 
not  been  appointed  iir  this  case,  and  that  no  rights  are 
vested  on  either  side.  The  owners  of  property  affected 
by  the  plan  proposed,  cannot  compel  the  corporation  to 
go  on,  and  carry  the  plan  into  execution.  The  corpora- 
tion may  abandon  it,  at  their  discretion  ;  and  the  question 
then  arises,  whether  the  rights  of  the  parties  be  not  recip- 
rocal, and  whether  the  corporation  can,  or  ought  to  have  a 
power,  in  the  mean  time,  to  control  the  individuals  who 
may  be  affected  by  their  meditated  arrangements,  from  the 
use  and  improvement,  in  their  discretion,  also,  of  their  own 
property. 

I  have  not  been  able  to  discover  any  principle  that  will 
authorize  the  interposition  of  this  Court,  by  order  or  in- 
junction, to  stay  the  improvements  which  it  is  alleged  the 
defendants  are  making  upon  their  own  ground.  If  the  cor- 
poration should  persevere  in  their  new  plan,  and  commis- 
sioners should  be  appointed  by  the  Supreme  Court,  (and  we 
cannot  now  know  that  either  event  will  happen,)  and  dam- 
ages should  be  assessed,  the  plaintiffs  may,  perhaps,  have  to 
pay  for  the  value  of  the  buildings  now  erecting  by  the  de- 
fendants. This  is  all  the  inconvenience  or  loss  that  the 
plaintiffs  can  sustain,  and  would  it  not  be  damnum  absqur. 
injuria  1  It  is  a  loss  which  the  Court  cannot  prevent,  with- 
out a  dangerous  and  unprecedented  interference  with  the 
enjoyment  of  private  right.  Suppose  the  injunction  should 
be  granted,  and  at  the  next  term  of  the  Supreme  Court, 
the  plaintiffs  should  elect  to  withdraw  their  application  far 
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the  appointment  of  commissioners,  or  the  Court  should        1822. 
deny  their  motion,  the  defendants  would  have  sustained  a  v~^*~-v~**~' 

J  THE  COUP.. 

loss  by  the  interruption  of   their  business,  and   suspen-     RATION  OK 

NEW-YOKK 

sion  of  their  improvements,  for  which  no  compensation  v. 

could  be  afforded. 

The  great  defect  of  the  bill  is,  that  the  plaintiffs  do  not 
*allege,  or  show  any  vested  right,  legal  or  equitable,  to  the  [  *5l 
ground  owned  by  the  defendants  ;  and  I  do  not  know  the 
case  where  this  remedy  has  been  afforded  without  the  al- 
legation of  some  such  right,  which  might  be  greatly,  if  not 
irreparably,  affected  by  the  acts  sought  to  be  restrained. 
As  the  case  stands,  the  plaintiffs  have  shown  no  right  or 
title,  or  raised  any  equity  which  can  be  a  ground  for  an 
injunction,  or  by  which  I  am  authorized  to  control  the 
defendants  in  the  usual  and  ordinary  enjoyment  and  im- 
provement of  property,  to  which,  it  is  assumed,  they  have 
an  absolute  title. 

V     Motion  denied. 
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MURRAY 


K  RO'TTEN-  "MURRAY  and  others  against  DE  ROTTENH  AM  and 

at*. 

others. 


A  certificate  of  discharge  under  the  bankrupt  law  of  the  Unitca 
States,  of  1800,  discharged  the  bankrupt  from  "  all  debts  whick 
were,  or  might  be  proved  under  the  commission,"  and  is  a  bar  to 
foreign,  as  well  as  domestic  creditors. 

M.  and  S.,  in  1799,  conveyed  a  large  tract  of  land  to  J.  S.,  in  trust  foi 
their  creditors  residing  in  Germany,  specially  mortgaging  a  part  of 
the  land  for  three  of  their  German  creditors,  particularly  men- 
tioned ;  and  M.  covenanted  to  pay  and  discharge  all  taxes  and 
assessments  that  should  be  laid  and  charged  on  the  land ;  and  to 
discharge  certain  encumbrances  specified,  on  parts  of  the 
trust  land. 

M.,  without  having  performed  any  of  these  covenants,  obtained 
his  discharge  under  the  bankrupt  law  of  the  United  States,  ui 
October,  1800 ;  and  the  trustee,  afterwards,  with  his  own  moneys, 
paid  the  taxes  on  the  trust  property ;  and  paid  off  the  encum- 
brances, and  took  an  assignment  of  them  to  himself:  Held,  that  the 
encumbrances,  being  for  debts  certain,  were  provable  under  the 
commission,  and  M.  was,  therefore,  discharged  from  his  covenants 
for  the  payment  of  them ;  but  not  from  his  covenant  to  pay  the  taxes, 
which  might,  from  time  to  time,  be  charged  on  the  trust  property : 
it  being  a  personal  and  distinct  engagement,  for  the  protection  and 
security  of  the  trust  estate :  That  the  trustee,  having  made  the  ad- 
vances in  good  faith,  for  the  benefit  and  protection  of  the  trust 
estate,  was  entitled  to  look  to  the  estate,  hi  the  first  instance,  leav- 
ing the  cestui  qite  trusts  to  take  the  remedy,  if  any  existed,  againsr 
M^  by  substitution  ;  and  that  the  trustee,  moreover,  under  the  as 
signmcnt  of  the  encumbrances  to  him,  was  entitled  to  his  indem 
nity  out  of  the  portions  of  the  lands  encumbered,  and  redeemed 
by  him. 


March  10.  THE  original  bill  was  filed  in  1820,  by  John  R.  Mur 
ray,  (trustee  for  the  defendant,  Charles,  Count  De  Rotten- 
ham,  and  others,)  and  the  executors,  heirs,  and  devisees  of 
John  Murray,  deceased,  against  Robert  M'Menomy  anJ 
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Jacob  Mark,  as  defendants.  The  bill  was,  afterwards,  1822. 
amended,  by  making  Louis  Mark,  Moretz  Mark,  Charles, 
Count  De  Rottenham,  J.  G.  Sarasin,  and  J.  P.  Leerse, 
parties  defendants.  Jacob  Mark,  afterwards,  died,  and  a 
*bill  of  revivor  and  supplement  was  filed,  making  Rosetta 
Mark,  the  acting  executrix  of  Jacob  Mark,  a  defendant, 
with  the  surviving  defendants.  From  the  pleadings,  doc- 
uments, and  proofs  in  the  cause,  the  following  facts  ap- 
peared :  Jacob  Mark,  and  John  Speyer,  of  the  city  of  New- 
York,  who  were  merchants,  under  the  firm  of  Mark  and 
Speyer,  being  indebted  to  FREDERICK,  COUNT  DE  ROT- 
TENHAM, FREDERICK,  BARON  DE  WEEKMAR,  and  FREDER- 
ICK MARK,  in  the  sum  of  40,000  dollars,  and  to  sundry 
other  persons  residing  in  Germany,  by  deed  dated  Decem- 
ber 2,  1799,  conveyed  to  John  Murray,  of  New- York,  in 
fee,  fourteen  fifteenths  of  the  township  of  land  No.  5  ;  in 
the  county  of  Clinton,  in  this  state,  containing  sixty-four 
thousand  acres,  in  trust,  to  hold  the  same  for  the  security 
and  payment,  in  the  manner,  order,  and  proportions,  in  the 
deed  declared,  of  the  debts  due  from  M.  fy  S.  to  several 
German  creditors,  named  separately,  and  to  the  above- 
named  three  creditors,  jointly,  until  the  debts  should  be 
paid,  or  Speyer  discharged  from  them.  The  trust  deed 
contained  powers  to  enable  the  trustee  to  convey  to  certain 
of  the  creditors,  holders  of  shares  in  the  township,  on  the 
terms  therein  prescribed,  such  proportion  of  the  land  as 
should  be  sufficient,  at  the  price  therein  mentioned,  to 
satisfy  the  debts  of  such  creditors.  The  deed,  also,  con- 
tained other  trusts,  whereby  a  part  of  the  trust  lands, 
equal  to  forty  thousand  acres,  was  declared  to  be  vested  in 
the  trustee,  for  security  to  the  three  German  creditors 
above  named,  for  the  payment  of  the  sum  of  40,000  dol- 
lars loaned  by  them,  with  interest ;  and  the  trustee  was  di- 
rected to  treat  these  three  creditors  as  special  mortgagees, 
and  conditional  owners  of  the  forty  thousand  acres,  until 
their  debt,  with  interest,  and  commissions,  should  be  paid. 
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1822.       The   trust  deed  contained  further  powers,  enabling  the 
^-^^v^*^  trustee  to  sell  the  trust  property,  in  the  manner,  and  un 
v.  der  the  limitations  prescribed ;  and  there  was  a  provision. 

HAM.  that  if  the  trustee  should  have  died  before  the  trusts  were 
[  *  54  J  executed,  and  the  plaintiff  John  R.  *Murray  should  be 
capable  of  executing  the  trusts,  the  trust  premises,  and  the 
trusts  and  powers,  then  subsisting  and  capable  of  perform- 
ance, should  vest  in  the  plaintiff  John  R.  M.,  in  exclusion 
of  the  heirs,  if  any.  of  John  Murray.  The  trust  deed  also 
contained  covenants  on  the  part  of  Jacob  Mark,  to  pay  and 
discharge,  from  time  to  time,  all  taxes  and  assessments 
that  should,  at  any  time,  be  assessed  or  charged  on  the 
trust  lands ;  and,  as  soon  as  conveniently  might  be,  and 
within  three  years  thereafter,  being  the  time  limited  by  the 
deed,  to  pay  off  and  discharge  the  arrears  of  principal  and 
interest  then  remaining  unpaid  on  the  mortgage  mentioned 
in  the  trust  deed,  given  by  Jacob  Mark  to  Jacob  and  Robert 
Le  Roy,  upon  the  one  undivided  sixth  part  of  the  town 
ship,  and  cause  the  mortgage  to  be  cancelled ;  and,  also, 
to  pay  and  satisfy  Arent  J.  Schuyler  what  was  yet  due  to 
him  of  the  purchase  money  for  one  undivided  twelfth  part 
of  the  township,  which  he  had  sold,  and  contracted  to  con- 
vey to  Jacob  Mark,  but  which  was  then  held  by  A.  J. 
Schuyler,  and  for  which  he  had  a  lien  thereon ;  and  he 
covenanted,  also,  that  the  same  should  be  conveyed  to  the 
trustee  free  from  all  encumbrances,  &c. 

After  the  first  of  June,  1800,  Mark  and  Speyer,  under  the 
act  of  Congress,  became  bankrupts,  and  a  joint  commission 
issued  against  them  on  the  llth  of  July,  1800,  and  they 
were  duly  declared  bankrupts,  and  obtained  their  certifi- 
cates of  discharge  in  October,  1800,  and  assignments,  in 
due  form,  of  their  estate  and  effects,  were  executed.  The 
amount  due  J.  fy-  R-  Le  Roy  on  the  mortgage  mentioned 
in  the  trust  deed,  not  being  paid  by  Mark,  the  trustee, 
John  Murray,  after  the  discharge  of  Mark,  as  a  bankrupt, 
and  after  proceedings  had  been  commenced  on  the  mort 
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••age,  on  the   16th  of  July,  1801,  paid  the  amount  due  on        1822. 
the  moitgage,  being  1,311  dollars  and  81  cents,  and  25  ^-^-^~+^ 
dollars  for  costs,  out  of  his  own  funds,  no  trust  moneys  v. 

having  then  come  to  his  hands ;  and  he  took  an  assign-  HAM. 
ment  of  the  *bond  and  mortgage.  In  April,  1803,  the  [  *  55 
money  due  to  A.  J.  Schuyler  being  demanded,  and  no 
moneys  or  funds  of  the  trust  estate  being  in  the  hands  of 
J.  M.,  the  trustee,  he  paid  Schuyler  the  amount  due  to 
him,  being  1,478  dollars  and  20  cents,  out  of  his  own 
funds,  and  took  a  conveyance  in  fee  from  Schuyler  to  him- 
self, of  the  one  twelfth  of  the  township.  The  trustee  paid 
the  taxes  imposed  on  the  trust  property  out  of  his  own 
moneys.  No  sales  of  the  trust  property  were  made  by 
John  Murray,  nor  were  any  rents  received  by  him.  The 
assignees  of  Mark  claimed  the  trust  estate  as  having  re- 
verted back,  by  reason  of  Speyer's  discharge,  or  as  being 
void.  The  Count  De  Rottenham  died  before  the  execu- 
tion of  the  trust  deed,  and  the  countess,  his  widow,  and 
guardian  of  his  infant  children,  wrote  to  John  Murray,  on 
the  17th  of  June,  1800,  requesting  information.  J.  M., 
on  the  1st  of  October,  1800,  answered  the  letter,  stating 
the  trusts  above  mentioned  ;  that  the  land  was  encumber- 
ed with  1 ,500  dollars,  which  he  would  discharge,  if  directed  ; 
that  the  title  to  5,333  acres  was  not  received  ;  that  M..  fy 
S.  were  declared  bankrupts.  On  the  19th  of  May,  1801, 
the  trustee  received  a  second  letter  from  the  Countess  De 
Rottenham,  and  another  from  Baron  De  Wcekmar,  trans- 
mitting a  power  of  attorney  to  him,  and  S.  Jones,  to  act  for 
them.  These  letters  requested  a  speedy  sale  of  the  lands. 
The  claim  of  the  assignees  of  Mark  being  set  up,  the 
lands  were  not  offered  for  sale :  and  in  December,  1&U2, 
the  trustee  was  advised  by  counsel,  that  the  claim  of  the 
assignees  was  a  conclusive  objection  to  a  sale,  unless 
under  direction  of  the  Court  of  Chancery.  The  trus- 
tee, by  letter  of  the  15th  of  July,  1803,  informed  the 
Ivuntess  D»  Rottenham  of  his  having  paid  the  mortgage, 
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1822.  an^  Schuyler,  and  taxes  to  the  amount  of  326  dollars  and 
38  cents;  and  on  the  first  of  July,  1807,  he  wrote  to  her, 
stating,  that  there  was  little  prospect  of  payment,  and  ad- 
vised the  payment  of  taxes  on  the  property,  amounting  to 
1  ,040  dollars  ;  and  observing,  *that  if  the  title  to  the  land 
was  good,  it  would  not  sell  for  more  than  three  fifths  of  a 
dollar  per  acre.  A  suit  in  chancery  was  commenced  by 
the  assignees,  in  July,  1806,  to  set  aside  the  trust  deed. 
John  Murray,  the  trustee,  died,  pending  the  suit,  having 
appointed  the  plaintiff,  John  R.  Murray,  and  others,  his 
executors.  John  R.  Murray  succeeded  to  the  trust,  and 
the  suit  in  chancery  was  decided  in  September,  1818, 
establishing  the  validity  of  the  trust  deed,  (a)  Frederick 
Mark  died,  leaving  a  widow  (who,  afterwards,  married 
Baron  De  Stangel,)  and  two  children.  Charles,  Count  De 
Rottenham,  on  the  death  of  his  fathe  r,  Frederick,  Count  De 
R.,  became  entitled  to  his  share  of  the  trust  property  ;  and 
the  share  of  Baron  De  fVeekmar  now  belonged  to  his  as- 
signees, who  were  made  defendants.  All  the  creditors,  or 
cestui  que  trusts,  claiming  under  the  trust  deed,  resided  in 
Europe,  except  Louis  Mark,  son  of  Frederick  Mark,  de- 
ceased. Many  of  the  cestui  que  trusts  were  dead,  or  had 
become  bankrupt,  and  it  was  stated  by  the  plaintiffs,  that 
their  representatives  were  unknown.  Jacob  Mark  died  in 
May,  1821,  having  made  his  will,  and  appointed  executors 
thereof. 

The  plaintiffs  claimed,  that  the  sums  paid  by  John  Mur- 
ray, on  the  mortgage,  to  J.  fy  R.  Le  Roy,  and  to  Schuyler, 
and  that  the  sums  paid  by  the  former  and  present  trustee,  for 
taxes  on  the  trust  property,  and  for  costs,  counsel  fees,  and 
expenses,  in  defence  of  the  suit,  with  interest,  were  charge- 
able on  the  trust  estate,  and  the  cestui  que  trust*,  ratably. 

The  defendants,  who  are  representatives  of  the  three 

(a)  See  ATMenomy  v.  Murray,  and  ffMenomy  v.  Roosevelt,  3  Johnt. 
Ch.  Rep.  435.  446.  ;  and,  also,  ATMcnomy  v.  Townsend  and  Ferrers,  3 
Johns.  Rep.  71. 
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German  creditors  above  mentioned,  insisted  that  Jacob  1S22. 
Ula-Jc,  and  his  executors,  are  chargeable  with  those  de- 
mands,  under  his  covenants  contained  in  the  trust  deed, 
und  that  the  trustee  ought  to  have  compelled  him  to  pay, 
and  they  averred,  that  he  was  able  to  pay.  That  the 
mortgage  *to  J.  fy  R.  Le  Roy  was  chargeable  wholly  on  [  *  57 
the  one  siztfA ;  and  that  the  money  due  to  Schuyler  ought 
to  be  borne  wholly  by  the  one  twelfth ;  and  that  the  three 
German  creditors,  above  named,  were  entitled  to  40,000 
acres,  clear  of  those  encumbrances.  The  widow  and  ex- 
ecutrix of  Jacob  Mark  insisted,  that,  after  his  discharge 
under  the  bankrupt  act,  he  was  not  responsible ;  nor  were 
his  executors,  since  his  death,  liable  for  either  of  those 
demands. 

The  plaintiffs,  also,  contended,  that  the  trustee  was 
bound  to  pay,  or  was  justified  in  paying  the  sums  due  to 
/.  fy  R.  Le  Roy,  and  to  Schuyler,  and  for  taxes,  &c.,  for 
and  on  account  of  the  cestui  que  trusts,  and  were  not 
obliged  to  look  to  Jacob  Mark  but  that,  the  cestui  que 
trusts  were  bound,  at  all  events,  to  reimburse  the  trustee, 
•vith  interest,  and  have  their  recourse  against  Jacob  Mark, 
or  his  representatives,  if  they  were  liable  over. 

None  of  the  German  debts  were  proved  under  the 
commission  of  bankrupt ;  and  no  dividends  had  been  de- 
clared by  the  assignees. 

It  appeared,  from  the  documents  produced  in  the  cause, 
that  Speyer,  in  the  autumn  of  1794,  in  behalf  of  the  part- 
nership of  M.  fy  S.,  went  to  Germany,  his  native  country ; 
and  during  the  years  1795  and  1796,  purchased  on  credit, 
und  shipped  large  quantities  of  goods  to  New-  York ;  that 
on  the  1st  of  February,  1796,  he  borrowed  40,000  dollars 
jf  the  three  German  creditors  above  mentioned,  and  gave 
them  a  special  bond,  executed  for  himself  and  his  partner, 
M. ;  by  the  terms  of  which,  the  loan  was  to  be  irrevocable 
for  five  years,  and  was  payable  in  1901,  with  interest,  to 
be  paid  in  Germany,  at  such  place  as  the  lenders  should 
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1822.  designate.  For  securing  the  payment  of  the  sum  so  loaned, 
M.  fy  S.  mortgaged  all  their  real  and  personal  estate  in 
Europe  and  America,  and  constituted  as  a  special  mortgage, 
out  of  their  real  estate  in  the  state  of  New-  York,  40,000 
acres ;  and  S.  engaged  to  procure,  and  send  over  to  Ger- 
many, the  requisite  instrument  for  that  purpose.  The 
bond  declared  that,  for  the  security  of  the  lenders  of  the 
[  *  53  ]  money,  *M.  fy  S.  ceded  to  them  40,000  acres  of  their 
land,  out  of  their  lands  in  the  state  of  New- York. 

M.  &f  S.  dissolved  their  partnership  on  the  5th  of  August, 
1799.  M.  agreed  to  assume  all  the  debts,  and  to  pay  £ 
10,000  dollars  for  his  share  in  the  concern.  In  the  articles 
of  dissolution,  it  was  agreed,  for  the  safety  of  the  creditors 
residing  in  Germany,  that  M.  should  convey  60,000  acres 
of  the  lands  belonging  to  the  copartnership,  in  trust,  and 
should  discharge  the  mortgage  to  J.  fy  JR.  Le  Roy ;  and  M 
engaged  to  pay  all  the  taxes  to  be  laid  on  the  lands. 

6'.  Jones,  for  the  plaintiffs. 
J.  J.  Roosevelt,  contra. 

THE  CHANCELLOR.  This  case  has  been  argued  with 
much  ability,  and  the  points  raised  admit  of  some  latitude 
of  discussion ;  but  they  have  been  rendered  quite  embar- 
rassing by  the  complicated  nature  of  the  facts,  and  the 
distressingly  voluminous  documents  in  which  they  are 
involved. 

1.  The  first  point  is,  whether  Mark  continued  bound  by 
his  personal  covenants  in  the-  trust  deed  to  Murray,  after 
his  discharge  as  a  bankrupt. 

of  di«cSgS£  His  debt  of  40,000  dollars  to  Count  De  Rottcnham  and 
mpti'aw  of^he  others,  contracted  in  Germany  in  1796,  and  payable  there, 
y.s.,is  a  bar  wag  a  ^^  whjcn  « might  have  been  proved"  under  his 

to    foreign,    as 

tTc  debtsdo"^v  commission  of  bankruptcy  ;  and  his  certificate  of  discharge 
able  under  the  under  the  bankrupt  act  of  the  United  States,  in  1800,  was 

commission. 

64 


CASES  IN  CHANCERY.  58 

-Consequently,  a  bar  to  that  debt.     The  bankrupt  act  of        1822. 
1800    was  general  in   its  terms,    and   applied   to  all  the  ^-•^""v— »w 
oankrupt's  estate,  "whatsoever  and  wheresoever,"  and   to  v. 

"  all,  and  every  the  creditors  of  such  bankrupt  who  should  HAM 
come  in  and  prove  their  debts  under  the  commission ; " 
and,  also,  to  "  all  debts  which  were,  or  might  have  been 
proved  under  the  commission."  It  was  suggested,  that  if 
an  insolvent  or  bankrupt  statute  did  not,  by  express  words 
or  by  necessary  construction,  extend  to  extra-territorial,  or 
foieign  ^contracts,  it  was  not  to  be  applied  to  them.  But  [  *  59  ] 
1  do  not  apprehend,  that  we  are  to  require  an  express 
declaration  of  the  legislature,  that  foreign  creditors  are 
included  in  the  operation  of  a  bankrupt  law,  when  the 
language  of  the  statute  is  otherwise  sufficiently  general 
and  comprehensive,  and  when  the  evident  policy  of  the 
law  is  to  embrace  all  debts  that  can  be  proved  under  the 
commission,  and  to  give  the  unfortunate  merchant,  who 
conducts  himself  fairly,  new  credit  in  the  commercial  world, 
and  new  capacity  for  business.  The  question  may  not 
have  been  distinctly  decided  in  the  English  courts ;  but  I 
should  infer,  from  the  general  language  of  the  British 
statutes  of  bankruptcy,  and  from  the  silence  of  the  books, 
that  it  was  the  received  and  undisputed  doctrine  there, 
that  the  certificate  barred  the  foreign,  as  well  as  the  dro- 
mestic  creditor.  The  case  of  Lynch  v.  My  Kenny,  men- 
tioned in  Quzn  v.  Kcefe,  (2  H.  Black.  553.)  strikes  me  as 
pretty  decisive  evidence  of  the  English  practice.  Mr. 
Justice  Aston  discharged  a  bankrupt,  who  had  obtained 
his  certificate  in  England,  from  arrest  by  an  Irish  creditor, 
for  a  debt  contracted  in  Ireland,  because  the  debt  arose 
before  the  commission, "  and  might  have  been  proved  under 
the  commission." 

The  case  of  Penniman  v.  Meigs  (9  Johns.  Rep.  325.) 
contains  an  express  recognition  of  the  rule,  which,  I  pre- 
sume, prevails  equally  in  England  and  in  this  country. 
It  was  there  held,  by  the  Supreme  Court,  that  they  were 

VOL.  VI.  9  65 


50  CASES  IN  CHANCERY. 

1822.  "  bound  to  consider  a  discharge  under  the  insolvent  act  01 
this  state  as  a  bar  to  ajj  sujts  brought  here  upon  antece- 
dent  contracts,  wherever  made.  The  statute  was  peremp- 

i     i   •       i-  y~, 

tory  and  binding  on  our  Courts.  It  was  for  the  wisdom 
of  the  legislature  to  say,  whether  foreign  contracts  should 
be  exempted  from  the  operation  of  an  insolvent  act ;  but 
they  have  not  made  any  such  exception. "(o)  The  insol- 
\  *  60  J  vent  act  *referred  to  in  that  decision,  did  not  expressly  in- 
clude foreign  debts  contracted  abroad,  any  more  than  the 
bankrupt  act  of  the  United  States,  and  it  used  only  the 
general  language  of  requiring  three  fourths  in  value  of  all 
the  creditors  to  petition  for  the  insolvent's  discharge,  and 
that  he  should  exhibit  a  true  account  of  "  all  his  creditors, 
and  the  moneys  owing  to  them,"  and  that  he  should  be 
discharged  from  "  all  such  debts  due  at  the  time  of  the 
assignment,  or  contracted  for  before  that  time,  though  pay- 
able afterwards."  It  may,  therefore,  be  considered  as  a 
case  much  in  point ;  and  it  was  a  decision  well  considered 
at  the  time,  in  respect  to  the  question,  (and  which  was 
the  only  question  raised  in  this  case,)  and  the  language  in 
which  it  was  expressed  was  carefully  selected. 

There  is  a  wide  distinction  between  a  discharge  under 
the  authority  of  the  government  where  the  suit  is  brought, 
and  a  discharge  obtained  abroad,  which  has  ho  authority 
here,  and  is  admissible  only  upon  the  ground  of  comity. 
In  the  latter  case,  a  wide  range  is  given  to  the  operation 
of  considerations  growing  out  of  the  special  circumstances 
of  the  case,  or  springing  from  enlarged  views  of  justice 

(a)  That  case  was  decided  in  October,  1812.  In  the  revised  act,  passed 
April  12, 1813,  (sess.  36.  ch.  98.  sec.  8.  1  JV.  R.  L.  460. 464.)  the  following 
exception  is  introduced  :  "  Except  debts  due  or  owing  to  creditors  with- 
out the  United  States,  who  shall  not  petition  for  the  insolvent's  discharge, 
or  come  in  and  accept  a  dividend  from  the  insolvent's  estate,  from  the 
assignees,  unless  two  thirds  of  all  the-  insolvent's  debts,  including  foreign 
debts,  shall  have  been  signed  off,  as  before  directed  ;  in  which  last  case, 
foteign,  as  well  as  domestic  debts,  shall  be  discharged."  Vide  llolmft 
v.  Remsen,  vol.  4.  p.  4PO 
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and  international  policy.     In  the  former,  we  have  only  to        1822. 
look  to  the  fair  and  reasonable  interpretation  of  the  stat-  ^-^~^>-*^' 

~  .  .  MURRAY 

ute,  and  to  give  effect  to  its  intention.  v. 

2.    But,  admitting  Mark  to  have  been  discharged  from         HAM. 
his  bond  to  the  German  creditors,  the  next,  and  the  more 
difficult  question  is,  whether  his  certificate  was  a  discharge 
from  the  covenants  contained  in  his  trust  deed  to  Murray. 

That  trust  deed  bears  date  the  second  day  of  December, 
1799,  and  is  one  of  the  exhibits  in  the  printed  case  which 
accompanies  the  proceedings  in  this  cause.  It  contains 
*thirty-two  closely-printed  pages  in  one  continued, unbroken  [  *  6 1  ) 
section  ;  and  it  becomes,  therefore,  difficult  to  understand 
exactly  the  bearing  and  force  of  every  part  of  such  a  deed, 
amidst  a  succession  of  "  uses,  trusts,  powers,  provisoes, 
restrictions,  exceptions,  reservations,  conditions,  and  limita- 
tions." This  deed  conveyed  to  Murray  fourteen  fifteenths 
of  township  No.  5,  in  Clinton  county,  containing  64,000 
acres  of  land,  in  trust,  for  the  payment  of  several  Ger- 
man creditors  ;  and  it  provided,  that  40,000  acres  should 
be  held  as  a  security  for  the  payment  of  the  40,000  dol- 
lars borrowed  of  Count  De  Rottenham  and  others,  in  1796, 
with  the  interest  and  commissions  secured  thereon  ;  and 
the  trustee  was  to  treat  those  creditors  as  special  mort- 
gagees of  the  40,000,  out  of  the  60,000  acres  so  conveyed 
in  trust.  In  this  deed,  Mark  covenanted  to  pay  and  dis- 
charge, from  time  to  time,  all  taxes  and  assessments  that 
should  at  any  time  be  assessed  or  charged  on  the  trust 
lands ;  and  that  he  should,  as  soon  as  conveniently  might 
be  thereafter,  and  within  three  years,  discharge  a  mort- 
gage given  to  Jacob  and  Robert  Le  Roy,  on  one  undivided 
sixth  part  of  the  township  ;  and,  also,  pay  and  discharge  a 
debt  due  to  A.  J.  Schuyhr,  as  the  consideration  for  one 
undivided  twelfth  part  of  the  said  township,  under  his  con- 
tract to  convey  the  same  to  Mark,  and  that  Schuyler  should 
convey  to  Murray  free  of  all  encumbrances. 

Mark  was  discharged  under  the  bankrupt  act  in  CVfo- 
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1822.       her,  1800,  without  performing  either  of  those  covenants 

**~^-^~*+-'   and  Murray,  the  trustee,  was  obliged,  in  1801,  after  pro- 

ceedings had  been  commenced  upon  the  mortgage,  to  re- 

HAM.        deem   the   same   with   his   own   moneys,   which   he   did 

accordingly,  and  took  an  assignment  of  the   bond   and 

mortgage.     And  the  debt  due  Schuyler  being  demanded, 

he  paid  that,  also,  in  1803,  out  of  his  own  funds,  and  took 

a  conveyance  of  the  one  twelfth  to  himself.     He  also  paid 

the  taxes  accruing  and  charged  upon  the  trust  lands  sub- 

4     sequent  to  the  bankruptcy  and  discharge  of  Mark  ;    and 

he  now  claims  reimbursement  and  indemnity  out  of  the 

r  *  (J2  j         trust  property.     *The  representatives  of  the  German  cred- 

itors, who  owned  the  bond  debt  of  40,000  dollars,  insist, 

that  Mark  was  responsible,  notwithstanding  his  bankrupt- 

cy, under  his  covenants  for  those  payments,  and  that  the 

trustee  was  bound  to  .look  to  him  and  his  representatives 

for  payment,  and  has  no  right  to  charge  those  payments 

to  the  trust  estate. 

Assuming  that  Mark  continued  responsible  uprn  those 

" 


has  paid  off  en-  ..«•.  T    »      .       i 

rumbrances  on  covenants,  notwithstanding  his  discharge,  yet  I  think,  the 

the  trust  estate,  .  .  .  , 

with   his   own  trustee  having  made  these  advances  in  good  faith,  and  for 

money,       may     ,  ..... 

look  to  the  es-  the  benefit  of  the  trust  estate,  is  entitled,  in  equity,  to  look 

late,  in  the  first  /•       i  •      •     i  ^i        c     A    • 

instance,  for  re-  to  that  estate  tor  his  indemnity,  in  the  nrst  instance,  and 
a  nd  is  not  bound  was  not  bound  to  resort  to  his  precarious  remedy  against 
rov^nants'ofthe  Mark.  If  any  such  remedy  exists,  the  cestui  que  trusts 
mfsTdeed";  but  mav  ta^e  tne  remedy  by  substitution  under  the  trustee, 
ratei^frJrf?  after  tnev  snaN  haye  reimbursed  him.  The  assignment  of 
LffaJnst  remethe  tne  mortgage,  and  the  deed  of  Schuyler,  are  taken  to  him,  in 
bj  sub  n's  own  nameJ  and  he  is  entitled,  under  those  instruments, 
to  seek  his  indemnity  from  the  portion  of  the  lands  conveyed 
by  those  deeds.  Nothing  can  be  more  obviously  just  and 
reasonable.  The  covenant  of  Mark  to  pay  those  Oebts 
was  for  a  debt  certain,  or  capable  of  being  reduced  to  cer 
tainty,  and  provable  under  the  commission;  and  I  see 
no  reason  to  doubt,  that  Mark's  certificate  was  a  good  dis- 
charge as  to  his  covenant  to  pay  those  debts.  Every  per 
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son  who  had  taken  securities  payable  at  a  future  day,  was, 
by  the  express  words  of  the  act,  admitted  to  prove  those 
debts  equally  as  if  they  were  payable  presently.  The  only 
remedy  of  the  trustee  is  against  the  land  vested  in  himself 
by  those  payments,  and  by  the  assignment  of  the  mortgage, 
and  the  execution  of  Schuyler's  deed. 

The  taxes  were  contingent  debts,  not  existing  at  the 
time  of  the  discharge.  They  were  imposed  subsequently, 
and,  consequently,  could  not  have  been  proved  under  the 
commission. 

The  counsel  for  the  plaintiffs  admits,  that  the  taxes 
were  not  an  existing  debt,  capable  of  being  proved  under 
the  commission ;  but  contends,  nevertheless,  that  as  the 
trust  *deed,  and  the  covenants  connected  with  it,  were 
given  as  a  collateral  security  for  the  German  debts,  prov- 
able under  the  commission,  a  discharge  from  the  debt  was 
a  discharge  from  the  collateral  security.  The  covenant, 
according  to  the  argument,  created  no  new  debt ;  it  was 
a  personal  engagement  for  an  antecedent  debt;  and  as  the 
debt  for  which  the  trust  deed,  with  its  covenants,  as  a  se- 
curity, was  provable  under  the  commission,  the  certificate 
would  be  a  bar  to  any  form  of  action  for  the  debt,  in  like 
manner  as  if  the  trust  deed  had  contained  a  covenant  for 
the  payment  of  the  same  identical  debt,  or  for  the  balance 
of  it  that  should  remain  after  exhausting  the  trust  funds,  a 
discharge  from  the  debt  would,  of  course,  have  been  a  dis- 
charge from  the  covenant.  But  this  is  not  the  correct 
view  of  the  case.  The  covenant  to  pay  the  taxes  was  not 
a  covenant  to  pay  the  debt,  but  to  protect  the  pledge,  and 
is  a  covenant  as  distinct  from,  and  independent  of  the 
debt,  as  a  covenant  in  a  mortgage  against  encumbrances, 
or  to  insure  the  title.  Such  a  covenant  runs  with  the 
land,  and  is  part  and  parcel  of  the  security  which  the 
creditor  may  cling  to,  and  waive  the  benefit  of  his  divi- 
dends under  the  commission ;  and  I  see  no  reason  why 
the  creditor  may  not  resort  to  the  personal  covenant  of  the 
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debtor,  for  the  purpose  of  rendering  the  security  available 
Those  covenants  might  have  been  the  great  inducement 
v  v.  *  to  the  taking  of  the  pledge,  and  have  beer,  deemed  essen- 
Z  HA»iTt  l'al  to  its  value.  If  the  breach  of  the  covenant  arose  after 
the  discharge,  and  did  not  relate  to  any  certain  and  spe- 
cific demand,  capable  of  being  proved  under  the  commis- 
sion, it  is  reasonable,  and  in  conformity  with  the  doctrine 
of  the  cases,  that  the  covenantee  should  be  entitled  to  his 
remedy,  notwithstanding  the  certificate  of  discharge.  The 
certificate  is  a  bar  only  to  debts  and  demands  which  were, 
or  might  have  been  proved  under  the  commission,  but  not 
as  against  personal  covenants  and  engagements  which  ad- 
mitted of  no  satisfaction  under  the  commission.  If  a  de- 
|  *61  1  mand  be  not  admissible  under  the  Commission,  it  is  not 
barred  by  the  certificate.  This  is  the  just  and  settled 
rule  ;  and  to  avoid  the  force  and  application  of  it,  the 
counsel  for  the  plaintiffs  was  obliged  to  contend,  that  the 
covenant  to  pay  the  taxes  was,  only  in  another  form,  a 
covenant  to  pay  the  debt.  This  was  not  exactly  so.  It 
was  a  covenant  to  give  effect  and  value  to  a  security  taken 
partly  to  protect  the  debt ;  and  was  a  collateral  engage- 
ment, founded  on  the  consideration  of  the  acceptance  of 
the  security,  and  the  different  and  various  rights  which 
that  security  was  intended  to  protect. 

Whether  Mark  would  be  indefinitely  answerable  undei 
that  covenant  to  the  assignee,  or  purchaser  of  the  trust 
property,  is  a  question  with  which  we  have  no  concern. 
It  is  sufficient  to  decide  the  question  arising  between  the 
parties  in  this  case. 

The  bamtiupt  act  of  the  United  States  was  only  a  con 
solidation  into  one  act  of  the  several  English  statutes  of 
bankruptcy ;  and  the  decisions,  and  especially  the  princi- 
ples settled  under  those  statutes,  in  respect  to  their  appli- 
cation, must  be  our  rule  of  construction.  From  the  time 
of  Elizabeth,  down  to  4  and  5  Anne,  the  bankrupt  contin- 
ued liable  for  his  debts,  and  the  dividends  under  the  conn 
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mission  were  only  considered  as  a  payment  pro  tanto.  1822. 
The  statute  of  Anne,  for  the  first  time,  discharged  the 
bankrupt,  in  toto,  from  his  debts;  but  the  statute  only 
applied  to  debts  due  at  the  time  of  the  bankruptcy.  The 
stat.  7  Geo.  I.  extended  the  statutes  to  debts  contracted 
before  the  bankruptcy,  though  payable  afterwards ;  and 
the  statute  of  19  Geo.  II.  extended  the  bankrupt  laws  to 
certain  debts  payable  on  a  contingency,  as  respondentia 
bonds. 

Under  those  statutes,  the  following  decisions  have  the 
greatest  bearing  on  the  point  before  me : 

In  Funtur  v.  Graham,  (cited  in  note  to  8  East,  317, 
and  S.  C.  in  Barnes's  notes,  69,  under  the  name  of  Cen- 
trel  v.  Graham,}  decided  in  C.  B.  in  1736,  the  defendant 
rented  a  house  for  years  on  lease,  with  the  usual  covenants, 
and  within  the  time  became  a  bankrupt.  He  was  sued  in 
*debt  for  the  rent  accrued  after  his  certificate ;  and  the  [  *  65  J 
Court  held,  that  by  the  bankruptcy  the  lease  became  vested 
in  the  assignees,  and  the  defendant  ceased  to  be  the  tenant, 
and  could  not  be  chargeable  for  the  rent  accrued  after- 
wards. But  in  Mayor  v.  Steward,  (4  Burr.  2439.)  a  dif- 
ferent decision  took  place,  in  a  case  somewhat  similar,  but 
under  different  circumstances.  Land  was  demised  to  the 
plaintiff  and  the  defendant,  as  partners,  for  fifteen  years, 
at  a  yearly  rent ;  and  the  plaintiff  released  to  the  defendant 
his  interest  for  the  residue  of  the  term,  and  the  defendant 
covenanted  to  pay  the  rent,  and  indemnify  the  plaintiff. 
A  breach  was  assigned  in  non-payment  of  rent ;  and  the 
defendant  pleaded  his  discharge  under  the  bankrupt  act, 
since  the  making  of  the  covenant.  The  Court  held,  that 
this  was  not  a  case  between  lessor  and  lessee,  founded  on 
privity  of  contract,  as  in  the  former  case ;  but  here  was  a 
detached,  collateral,  independent  covenant,  and  the  plaintiff 
could  have  had  no  remedy  for  a  breach  of  it  under  the 
Commission. 

rVs  last  case  applies  with  some  force  to  the  present. 
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1822.  The  defendant,  there,  was  originally  liable  for  the  rent, 
and  was  discharged  from  any  action  for  it,  founded  on  the 
privity  of  contract ;  but  he  was  not  discharged  from  a  col- 
lateral  covenant  to  pay  the  rent.  The  covenant  to  the 
plaintiff,  in  that  case,  was  like  the  covenant  in  the  present 
case — a  collateral,  detached,  independent  covenant ;  and  he 
was  held  answerable,  notwithstanding  his  certificate. 

In  Wadham  v.  Marlowe,  (cited  in  8  East,  314,  note,) 
in  the  K.  B.  25  Geo.  III.,  the  Court  cited  and  followed  the 
case  of  Funtur  v.  Graham,  and  held,  that  debt  on  the  red 
dendum  would  not  lie  against  the  lessee  for  rent  accruing 
after  his  bankruptcy,  when  he  had  ceased  to  occupy  the 
premises,  and  they  had  passed  to  the  assignee,  under  the 
commission.  But,  afterwards,  in  Mills  v.  Auriol,  (1  H. 
Black.  433 ;  4  Term  Rep.  94.)  the  Court  took  a  distinc- 
tion between  debt  and  covenant  for  rent  in  such  a  case,  and 
[  *  66  ]  *held  the  defendant  liable,  notwithstanding  his  bankruptcy, 
in  one  case,  and  not  in  the  other ;  and  that  too  upon  a 
technical  distinction  between  an  express  covenant,  founded 
upon  the  privity  of  contract,  and  debt  founded  upon  the 
privity  of  estate.  And,  again,  in  Boot  v.  Wilson,  (8  East, 
311.)  the  K.  B.  went  further,  and  held,  that  a  parol  promise 
or  agreement  to  pay  rent,  took  the  case  out  of  the  certifi- 
cate, as  much  as  the  covenant  to  pay  rent. 

There  are  a  number  of  cases  which  establish,  that  if  a 
surety  or  bail  be  fixed  in  that  character,  before  the  dis- 
charge of  the  principal,  and  are  obliged  to  pay  the  debt 
after  his  discharge,  the  certificate  of  discharge  is  no  bar, 
because  the  demand  of  the  surety  or  bail  was  not  prova- 
ble under  the  commission,  it  not  being,  until  payment,  a 
debt  due  and  owing.  (Goddard  v.  Vanderheyden,  3  Wila. 
262.  Cockerill  v.  Owston,  I  Burr.  436.  Frost  v.  Carter. 
1  Johns.  Cas.  73.  Buel  v.  Gordon,  6  Johns.  Rep.  126. 
Lansing  v.  Prendergrast,  9  Johns.  Rep.  127.)  But  the 
case  which  approaches  the  nearest  in  principle  to  the 
present  one,  is  that  of  The  Mechanics  and  Farmers'  BanJt 
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v.  Capron.  (15  Johns.  Rep.  467.)  The  defendant  gave  a 
note,  discounted  by  the  plaintiff  for  the  benefit  of  the 
defendant,  arid  which  became  due  before  his  discharge 
under  the  insolvent  act,  but  was  not  paid*  The  defendant 
endorsed  another  note,  payable  in  four  years,  as  collateral 
security  for  the  first  note,  and  he  was  discharged,  within 
the  four  years,  under  the  insolvent  act.  The  Court  held, 
that  the  discharge  was  no  bar  to  an  action  upon  the  second 
note,  because  he  was  not  fixed  as  endorser,  at  the  time  of 
his  discharge.  The  claim  on  that  collateral  security  was 
conditional  until  then,  and  it  was  analogous  to  personal 
security,  where  no  liability  existed  at  the  time  of  the  dis- 
charge. The  fact,  "  that  the  note  was  left  as  a  collateral 
security  for  the  prior  note,  due  at  the  time  of  the  assign- 
ment, did  not  prevent  the  application  of  the  principle." 

How,  then,  can  the  certificate  of  Mark  be  a  discharge  in 
*an  action  upon  the  covenant  to  pay  the  taxes,  when  the 
damages  for  non-payment  of  the  taxes  did  not  accrue  be- 
fore the  certificate,  and  were  then  contingent,  and  could 
not  have  been  proved  under  the  commission,  and  when  it 
was  a  distinct,  detached,  independent  covenant,  given  to 
secure  a  pledge  which  embraced,  not  only  the  German  bond 
of  40,000  dollars,  but  other  demands  and  considerations  ? 
If  the  covenant  had  been  made  purposely  to  secure  the 
German  debt,  yet,  it  being  a  collateral  undertaking,  arising 
on  a  distinct  matter  or  cause  of  action,  contingent  in  its 
nature,  and  not  arising  until  after  the  discharge,  it  is  no 
bar,  within  the  doctrine  of  the  cases  cited.  The  German 
debt  was  the  remote,  but  certainly  not  the  proximate  or 
immediate  cause  or  consideration  of  the  covenant.  The 
trust  deed,  with  its  covenants,  was  given  as  well  for  the 
'ndemnity  of  Speycr  as  for  the  security  of  the  German 
deois ;  and  I  conclude,  that  Mark  and  his  representatives 
remained  liable,  after  his  discharge,  for  the  payment  of  the 
laxes  accruing  subsequent  to  his  discharge. 
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HAM. 


[S'2'2.  But  tms  ls  a  Question  that  does  not  appear  to  be  neces- 

sarily connected  with  the  present  application  of  the  tiustee 
to  be  indemnified  for  the  payment  of  those  taxes  out  of  the 
very  fund  in  hand.  He  has  his  remedy  in  rem,  upon  the 
i»A  l£iihee>  oo'd  fun(l>  as  We^  as  uPon  the  personal  covenant  of  Mark.  A 
faith,  is  entitled  trustee,  who  acts  with  good  faith,  is  entitled  to  a  prompt 

to  a  prompt  in- 

demnity for  his  indemnity  for   his  necessary  disbursements   and  expendi 

necessary     dis- 

bursements and  tures  in  the  execution  of  his  trust.     He  has  a  lien  upon 

expenses,     and 

has  a  lien  on  the  the  trust  property  for  them  ;  and  the  cestui  que  trusts  coula 

trust     property 

for  them.  never  call  that  property  out  of  his  hands  without  first  ten- 

dering him  his  indemnity.  The  payment  of  the  taxes, 
from  time  to  time,  imposed  upon  the  trust  property,  was 
indispensable  to  the  preservation  of  the  estate,  and  he  is 
entitled  to  ask  the  cestui  que  trusts  to  refund  to  him,  and 
to  prosecute,  on  their  own  account,  the  representatives  of 
Mark,  upon  a  covenant  taken  essentially  for  their  benefit 
The  covenant  was,  in  form,  a  covenant  to  him  ;  but  it  was, 

[  *  68  ]  *in  effect  and  substance,  a  covenant  to  them,  and  the  plain- 
tiff was  not  obliged  to  sue  Mark,  without  their  directions, 
and  at  the  risk  of  accumulating  costs  and  expenses  upon 
the  trust  fund.  The  probability  was,  that  it  was  generally 
understood,  and  by  the  trustee  himself,  that  Mark  was  dis- 
charged altogether  from  his  covenants  by  his  certificate  as 
a  bankrupt  ;  and  if  he  was  not,  whether  he  had  means  to 
perform  the  covenants,  does  not  appear.  There  is  no 
ground  to  charge  the  plaintiff  with  neglect  of  duty,  in  not 
resorting  to  Mark,  and  I  shall  decree,  that  he  be  refunded 
for  his  payments  and  advances  out  of  the  trust  estate. 

The  sums  he  paid  to  the  Le  Roys,  and  to  Schuylcr,  ought, 
very  clearly,  to  be  charged  upon  that  portion  of  the  60,000 
acres  covered  by  the  mortgage,  and  by  the  Schuyler  title  ; 
and  the  taxes  ought,  also,  to  be  equitably  and  ratably  ap- 
portioned upon  the  trust  property. 

Without,  therefore,  deciding  absolutely,  for  the  present, 
upon  the  responsibility  of  the  representatives  .of  Mark,  \ 
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shall  afford  to  the  plaintiff  the  substance  of  the  relief        1822. 
sought  by  his  bill.  V^—N,-**^* 

It  was  "  declared,  that  the  amount  paid  by  John  Murray,  v. 
for  and  in  respect  of  the  mortgage  given  to  J.  8f  R.  Le  Roy,  HAM. 
for  principal,  interest,  and  costs,  be  chargeable  upon  the 
mortgaged  premises,  being  the  one  undivided  sixth  part  of 
the  township  No.  5.  and  that  they  ought  to  be  reimbursed 
out  of  the  proceeds  of  the  sale  thereof.  That  the  amount 
paid  to  A.  J.  Schuyler,  for  the  one  undivided  twelfth  part 
of  the  township,  be  paid  and  reimbursed  out  of  the  same 
and  the  proceeds  thereof.  That  the  taxes  upon  the  lands 
in  the  trust  deed  ought  to  be  paid,  and  what  has  been 
paid,  reimbursed  out  of  the  proceeds  of  the  same,  ratably 
and  proportionably  upon  the  respective  quantities  of  in- 
terest therein,  viz.  the  one  sixth,  the  one  twelfth,  and  upon 
the  40,000  acres  remaining  and  mortgaged  to  the  German 
bond  creditors,  being  the  residue  of  fifteen  sixteenth 
undivided  parts  of  the  said  township.  That  the  defend- 
ants, who  represent  *the  German  bond  creditors,  are  enti-  [  *  69  1 
tied  to  the  balance  of  the  two  third  parts  of  the  net  pro- 
ceeds of  the  fifteen  sixteenths  of  the  township,  after 
deducting  the  proportional  part  of  the  taxes  upon  the 
township,  with  interest  and  charges,  so  chargeable  upon 
the  40,000  acres  as  aforesaid,  and  after  deducting/also, 
the  commissions  of  the  trustee,  and  the  costs  of  suit, 
charges,  counsel  fees,  and  disbursements  of  John  Murray, 
the  original  trustee,  and  of  the  plaintiff,  his  successor  in 
the  trust,  paid  out,  payable,  or  chargeable  concerning  the 
defence  of  the  suit  in  the  pleadings  mentioned  in  chancery, 
and  in  the  Court  of  Appeals,  with  interest,  &c.  And  it 
was  ordered,  &c.  that  it  be  referred  to  a  master,  to  take 
and  state  an  account  in  the  premises,  upon  the  principles 
above  declared,  and  that  the  master  allow,  and  charge 
against  the  one  sixth,  and  the  proceeds  thereof,  the  mon- 
eys paid  to  the  mortgagees  aforesaid,  for  principal,  interest 
and  costs,  with  interest  thereon,  &c. ;  and,  also,  the  ratable 
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1822.  part,  according  to  quantity  of  acres,  of  the  taxes  upon  the 
-^~v/~**~'  township,  with  interest  and  charges ;  and,  also,  for  what 
has  been  paid  for  taxes,  with  interest,  &c. ;  and  that  the 
HAI(  "  master,  in  taking  the  account,  also  charge  against  the  one 
twelfth  aforesaid,  the  money  paid  to  Schuyler,  or  his  repre- 
sentative, with  interest,  &.C.,  and  a  ratable  proportion  of 
the  taxes,  &c.,as  aforesaid  ;  and  that  the  master,  in  taking 
the  account,  also  allow  and  charge  against  the  40,000  acres, 
and  the  proceeds  thereof,  a  ratable  proportion  of  the  taxes 
aforesaid,  as  aforesaid,  &c.,  together  with  a  proportional 
part  of  the  costs  and  charges  aforesaid,  &c.,  and  commis- 
sions aforesaid,  to  the  net  proceeds  of  which  40,000  acres, 
subject  to  the  deductions  aforesaid,  the  defendants  repre- 
senting the  bond  creditors,  were  declared  to  be  entitled , 
and  that  the  master  report,  &c.,  and  that  all  further 
directions  were  reserved." 

Decree  accordingly. 
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E.  SCHERMERHORNE. 


The  words  "  rents  and  profits,"  in  a  devise,  may  be  so  construed,  as 
to  authorize  a  sale  of  the  land  when  necessary,  to  raise  a  sum,  so 
as  to  effect  the  object  of  the  testator. 

\s,  where  J.  S.  devised  all  his  estate  to  his  wife  for  life,  and  after  her 
death,  to  his  son  A.,  in  fee,  on  condition,  that  he  should  com- 
fortably maintain  JV.,  (a  daughter  of  the  testator,)  who  was  a 
lunatic,  during  her  life  ;  and  if  Jl.,  or  his  heirs,  did  not  so  maintain 
A*.,  then  the  executors  were  authorized  to  take  possession  of  the 
land,  and  to  "lease,  or  by  any  other  means  out  of  the  profits 
therefrom  arising,  to  support  and  maintain  JV*.  during  her  natural 
life,"  &c. 

The  heir  of  A.,  after  his  death,  having  refused  to  maintain  JV*.  :  Held, 
that  in  case  the  rents  and  profits  proved  insufficient,  the  land  de- 
vised might  be  sold  for  that  purpose. 

THE  bill  stated,  that  the  plaintiff  is  the  only  acting  ex- 
ccutor  of  John  Schermerhorne,  who  died  in  1798,  and,  by 
his  will,  dated  the  9th  of  January,  1798,  devised  his  estate 
to  his  wife,  for  life,  and,  after  her  death,  to  his  son, 
Abraham,  in  fee,  upon  condition,  that  he,  his  heirs,  &c., 
after  the  death  of  his  wife,  should  comfortably  and  reason- 
ably support  and  maintain  his  daughter  Nelly,  during  her 
life,  to  the  satisfaction  of  his  executors  ;  and  that  in  case 
the  executors,  or  the  survivor  of  them,  &c.,  should  be  of 
opinion,  that  his  son  Abraham,  his  heirs,  &c.,  did  not 
support  or  maintain  his  daughter,  Nelly,  according  to  the 
intent  of  the  will,  they  should  be  at  liberty  to  take  posses- 
sion of  the  estate  so  devised  to  Abraham,  after  giving  him 
three  months'  notice,  to  deliver  it  up,  and  lease,  or  by  any 
other  means,  out  of  the  profits  therefrom  arising,  to  support 
and  maintain  his  daughter  Nelly,  during  her  natural  life  ; 
und,  at  her  death,  the  estate  should  revert  to  his  son  Abra- 
ham,  unless,  upon  such  demand  of  possession,  he,  his  heirs, 
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&.C.,  should  refuse,  under  all  the  said  circumstances,  t-: 
deliver  up  the  possession  as  aforesaid,  in  which  cuse it  should 
*be  a  forfeiture  by  them,  and  the  said  estate,  after  the  death 
of  his  daughter  Nelly,  shall  be  equally  divided  amongst 
the  rest  of  his  children,  the  said  Abraham,  and  his  daugh- 
ter Hannah,  excepted."  That  the  said  Nelly  is  a  lunatic, 
and  is  now  of  the  age  of  48,  and  has  always  been  of  a 
weak  and  imoecile  mind.  That  the  real  estate  consisted 
of  a  house,  and  fifteen  acres  of  land,  within  two  miles  of 
the  city  of  Hudson,  and,  at  the  death  of  the  testator,  was 
worth  about  1 ,000  dollars.  That  the  personal  property 
was  about  the  value  of  200  dollars,  consisting  of  house- 
hold furniture,  &c.,  and  no  part  of  it  ever  came  to  the 
hands  of  the  plaintiff.  That  the  widow  of  the  testator,  at 
his  death,  took  possession  of  the  real  and  personal  estate, 
and  continued,  until  her  death,  to  support  Nelly.  That 
the  widow  died  on  the  5th  of  June,  1809,  and  the  son, 
Abraham,  died  in  1804,  leaving  the  defendant  his  only 
child.  That  the  plaintiff  qualified  as  executor  on  t.ie  7th 
of  August,  1807 ;  but  none  of  the  personal  estate  came  to 
his  hands,  it  having  been  expended  by  the  widow  in  the 
maintenance  and  support  of  herself  and  Nelly.  That  on 
the  death  of  the  widow,  the  premises  were  in  good  repair 
The  plaintiff  leased  them  (with  the  exception  of  twelve 
acres,  sold  by  order  of  the  surrogate  to  pay  debts)  to 
William  Hardeck,  who  boarded  Nelly  for  the  use  of  the 
same,  until  the  llth  of  May,  1816,  when  he  refused  any 
longer  to  maintain  her  for  the  use  of  the  premises.  Thai 
the  plaintiff  then  took  her  into  his  family,  where  she  has 
since  remained.  That  all  the  rent  the  plaintiff  has  been 
able  to  collect,  since  May,  1816,  amounted  to  195  dollars, 
37  cents  ;  and  that  he  has  paid  for  taxes  and  repairs,  during 
that  time,  32  dollars,  29  cents,  leaving  163  dollars,  8  cents 
That  the  plaintiff  had  given  notice  to  the  defendant  to  take 
Nelly,  and  provide  for  her  maintenance  and  support,  ac- 
cording to  the  will,  and  she  refused.  That  the  premises 
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ire  in  such  a  ruinous  condition,  that  no  ren    can  be  ex-        18*22. 

peeled  to  be  realized,  unless  they  are  put  in  good  repair. 

That  *the  plaintiff  is  unwilling  to  support  Netty  for  the 

rent  of  the  premises.     Prayer,  that  the  defendant  be  di-    SCHERME 

reeled  to  take  possession  of  the  premises,  and  provide  for 

her  support,  according  to  the  will,  or  that  the  premises  be 

ordered  to  be  sold,  and  the  plaintiff  be  authorized  to  apply 

the  proceeds  towards  her  support,  and  for  general  relief. 

The  answer  of  the  defendant  admitted  all  the  material 
facts  charged  in  the  bill,  and  that  she  was  upwards  of  21 
years  of  age,  and  the  only  child  and  heir  of  her  father. 
She  admitted,  that  the  plaintiff  called  on  her  to  provide  for 
maintaining  Nelly.  She  alleged,  that  she  never  received 
any  part  of  the  real  or  personal  estate  ot  the  testator,  or  of 
the  rents  and  profits.  She  admitted,  that  the  rents  and 
profits  are  liable  for  the  maintenance  of  Nelly ;  but  denied, 
that  the  estate  she  inherited  from  her  father  was  any  fur- 
ther answerable,  or  that  the  fee  or  reversion  could  be  sold. 

Bay,  for  the  plaintiff. 

E.  Williams,  fo'/  the  defendant. 

The  case  was  submitted  to  the  Court,  upon  the  plead- 
ings and  proofs,  without  argument. 

THE  CHANCELLOR.  The  defendant,  as  heir  of  Abraham 
Schermerhornc,  refuses  to  maintain  Nelly,  the  lunatic,  and 
is  willing  that  the  plaintiff  should  possess  the  estate,  and 
support  Nelly,  out  of  the  rents  and  profits.  But  she 
claims  the  reversion,  after  Nelly's  death,  and  denies  any 
right  to  have  the  estate  sold. 

It  is  evident,  that  the  house,  and  three  acres  of  land, 
(being  all  the  estate  remaining,  chargeable  with  the  main- 
tenance of  Nelly,}  is  insufficient  to  maintain  her,  and  are 
in  a  ruinous  situation.  The  only  serious  point  in  the  case 
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ls>  whether  the  premises  can  be  sold  for  the  puipose  ol 
the  charge.     The  plaintiff,  as  executor,  was  authorized,  in 
IHOKNE       a  *certain  event,  to  take  possession  of  the  estate.     He  has 

JSCHERMER-  that  possession ;  and  he  was  further  authorized  to  lease, "  or 
by  any  other  means,  out  of  the  profits  therefrom  arising," 
to  support  and  maintain  Nelly,  during  her  natural  life.  The 
great  object  of  the  will  was  the  comfortable  maintenance 
of  that  afflicted  and  unfortunate  daughter ;  and  the  testa- 
tor has  shown  a  strong  solicitude  on  that  point  throughout 
the  will.  The  estate  is  charged  with  her  maintenance, 
and  it  must  be  made  to  effect  that  object,  if  it  can  be  done 
by  any  meuns  to  arise  out  of  the  profits. 
The  words  The  word  profits,  says  Sir  Thomas  Plumer,  in  Allan  v. 

profits,"    in   a  Backhouse,  (2  Vesey  fy  Beam.  65.)  does,  ex  vi  termini,  in- 

dcvise,   include      ,     ,  ,     ,  _     ,  _ 

the  whole  inter-  elude  the  whole  interest,  as  a  devise  of  the  profits  would 
pass  the  land  itself;  and  it  was  held,  in  that  case,  that  the 
words  rents  and  profits  extended  beyond  their  natural 
meaning,  by  a  technical,  artificial,  but  liberal  construction, 
established  by  a  long  train  of  dec  isions,  and  were  held  to 
mean,  not  merely  annual  rents  and  profits,  but  a  mortgage 
and  sale,  when  the  same  was  necessary  to  raise  a  gross 
sum,  and  thereby  effect  the  testator's  object.  This  exten- 
sion of  the  word  "  profits,"  is  supported  by  a  series  of  au- 
thorities, from  the  case  of  Backhouse  \.  Middlcton,  as  early 
as  the  22  Car.  II.  (1  Ch.  Cas<;s,  173.)  down  to  the  present 
time ;  and  most  of  them  are  noted  in  the  learned  review, 
taken  by  the  vice-chancellor.  (Lingon  v.  Foley,  2  Ch. 
Cases,  205.  Tr afford  v.  Ashton,  I  P.  Wms.  415.  Baincs 
v.  Dixon,  1  Vesey,  41.  Green  v.  Belchier,  1  Atk.  505.) 

Lord  Hardwicke  observed,  that  if  there  be  no  other 
words  to  restrain  the  meaning  of  "  rents  and  profits,"  and 
confine  them  to  the  receipt  of  rents  and  profits,  as  they 
accrue,  the  Court,  to  obtain  the  end  which  the  party  in- 
tended, by  raising  the  money,  has,  by  the  liberal  construc- 
tion of  the  words,  taken  them  to  amount  to  a  direction  to 
sell.  The  raising,  by  rents  and  profits,  was  the  same  a* 
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raising  by  sale,  when  there  was  nothing  to  exclude  a  sale ;        1822. 
*though  there  was  not  one  case  in  ten,  as  he  said,  where  v-^-vv~^ 

SCHERMER 

the  Court  had  decreed  a  sale  on  the  words  rents  and       HORN* 

y^ 

profits,  that  it  had  been  agreeable  to  the  testator's  intention.    SCHERMKF 

In  the  present  case,  the  testator,  no  doubt,  had  it  in 
contemplation  that  the  rents  and  profits  of  the  farm,  with- 
out a  sale,  would  be  sufficient  to  support  the  lunatic,  and 
that  the  estate,  after  her  death,  would  go  to  Abraham 
Schermerhorne  and  his  heirs.  But  his  other  intention  was 
equally  manifest,  that  his  daughter  must,  at  all  events,  be 
comfortably  maintained  out  of  the  profits  or  proceeds  of 
the  farm ;  and  he  expressly  authorized  "  any  means  "  by 
which  the  farm  was  to  produce  the  requisite  "profits." 
And,  if  that  end  cannot  otherwise  be  obtained,  it  is  the 
duty  of  the  Court,  in  obedience  to  the  long  and  uniform 
course  of  authorities,  and  to  the  necessity  of  the  case,  to 
direct  a  sale  of  the  farm. 

I   shall,   accordingly,   declare,  that   the  estate,  in  the 
pleadings  mentioned,  is  charged  with  the  comfortable  and 
reasonable  maintenance  of  Nelly  S. ;  and  that,  if  the  farm 
will  not,  upon  lease,  yield  profits  sufficient  for  that  pur 
pose,  the  same  may,  and  ought  to  be  sold,  and  the  pro 
ceeds  applied  for  her  support ;  and  that  a  master  be  direct 
ed  to  inquire,  and  report,  what  annual  sum  is  requisite  for 
the  comfortable  and  reasonable  maintenance  of  Nelly  S.. 
and  what  is  the  net  value  of  the  yearly  rents  and  profits  01 
the  estate,  as  the  «ame  now  exists,  and  may  be  rented 
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The  35th  rule  of  this  Court,  which  declares,  that  "no  process  a  hall 
be  issued,  or  other  proceeding  had,  on  any  final  decree,  until  the 
same  shall  have  been  enrotterf,"  does  not,  it  seems,  apply  to  decretal 
tales  of  mortgaged  premises ;  but,  at  any  rate,  if  the  enrolment, 
which  is  matter  of  form,  be,  afterwards,  made  and  perfected,  it  will 
have  relation  back  to  the  time  of  the  decree,  and  protect  the  intei  - 
mediate  sale. 


VAN  VECHTEN,  for  the  defendant,  moved  to  set 
aside  a  sale  by  the  master,  under  a  decree  of  foreclosure 
of  a  mortgage  in  this  cause.  The  sale  was  on  the  28th  of 
June  last ;  but  the  decree  was  not  enrolled,  signed  and  filed, 
until  the  26th  of  November  last,  the  knowledge  of  which 
fact  did  not  reach  the  defendant  until  December  last. 

The  motion  was  founded  on  the  35th  rule  of  the  Court, 
which  declares,  that  "  no  process  be  issued,  or  other  pro- 
ceeding had  on  any  final  decree,  until  the  same  shall  have 
been  enrolled." 

The  final  decree,  and  order  of  sale,  were  made  on  the 
first  of  November,  1820.  The  master's  report  of  the  sale 
was  made  on  the  21st  of  July,  1821,  in  which  he  stated, 
that  the  sale  was  on  the  28th  of  June,  1821  ;  and  the 
report  was  confirmed,  unless  cause  was  shown  to  the 
contrary,  in  eight  days. 

Henry,  contra.  He  read  an  exemplified  copy  of  an 
agreement,  in  this  cause,  signed  by  the  solicitor  for  the 
defendant,  dated  January  31,  1821,  by  which  the  appeal1 
filed  in  the  cause  was  dismissed,  with  costs  to  the  plaintiff, 
and  a  stipulation  on  the  part  of  the  defendant  that  no 
farther  appeal  should  be  filed ;  and  the  plaintiff  having 
consented  to  postpone  the  sale  until  after  the  10th  of  June, 
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1821,  it  was  further  stipulated,  on  the  part  of  the  defend-  1822. 
ant,  *"  that  no  opposition  should  be  made  to  such  sale,  but 
that  the  plaintiff  should  be  at  liberty  to  proceed  perempto- 
rily to  such  sale  at  any  time  after  the  said  10th  of  June, 
and  that  an  order  to  that  effect  might  be  entered  as  of 
course."  This  stipulation  was  regularly  made  a  rule  of 
Court  on  the  17th  of  February,  1821. 

THE  CHANCELLOR.  The  35th  rule  has  in  practice, 
as  I  have  been  informed,  been  applied  only  to  process  of 
execution  sub  pede  sigilli,  and  not  to  decretal  sales  of  mort- 
gaged premises  made  without  process  of  execution ;  and 
the  special  direction  for  the  sale,  in  all  such  decrees,  (and 
which  was  also  contained  in  the  decree  in  this  case,)  seems 
to  have  been  considered  as  dispensing  with  so  much  of  the 
35th  rule  as  requires  a  previous  enrolment  of  the  decree. 
The  Court  of  Chancery  in  England  will,  on  special  ap- 
plication, grant  an  order  for  "  a  short  writ  of  execution," 
without  waiting  for  the  enrolment.  (Newland's  Pr.  194.) 
The  decrees  for  safe  of  mortgaged  premises  may  be  some- 
what analogous  to  these  short  writs  of  execution  :  and  there 
is  certainly  ground  for  doubt,  whether  the  provision  in  the 
35th  rule  is  not,  in  such  cases,  superseded. 

But  if  tnis  be  not  so,  (and  ijjt  is  not  necessary,  at  present, 
to  decide  on  this  point,)  yet  the  enrolment  being  now 
made  and  perfected,  it  will  have  relation  back  to  the  time 
of  the  decree,  and  protect  the  intermediate  sale.  The 
enrolment  was  mere  matter  of  form  ;  and  the  doctrine  of 
relation  is  benign  and  just,  in  its  application  in  this  case, 
.since  it  tends  to  protect  a  fair  sale,  and  the  title  of  the 
purchaser,  in  favor  of  right,  against  a  mere  technical  for- 
mality. The  enrolment,  said  Lord  Camden,  (3  Bro.  643.) 
relates  back  to  the  time  of  the  decree,  nunc  pro  tune,  and 
it  is  the  same  thing  as  if  it  had  been  done  at  the  time,  to 
all  intents  and  purposes.  "  It  is  very  immaterial  to  any 
real  purpose,  for  the  parties  have  a  right  not  only  to  carry 
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1822.       th6  Decree  into  execution,  but  to  appeal  to  the  House  of 
Lords  without  it." 

*The  attempt  to  set  aside  the  sale  is  contrary  to  the 
spirit  and  equity  of  the  agreement  entered  of  record  on 
the  17th  of  February,  1821.  The  defendant,  by  agreeing 
to  the  sale  in  June,  and  by  stipulating  to  make  no  opposi- 
tion to  it,  and^  to  file  no  further  appeal,  and  that  the  sale 
might  proceed  peremptorily,  has  certainly  waived  the  bene- 
fit of  any  such  formal  objection  to  defeat  it.  It  is  some- 
what extraordinary,  that  the  defendant  should,  in  consid- 
eration of  time  and  delay  afforded  him,  solemnly  stipulate 
to  make  no  opposition  to  the  sale,  and  now,  after  he  had 
obtained  his  time,  attempt  to  set  it  aside,  nine  months  after 
it  had  been  made,  upon  the  pretext  that  the  decree  had 
not  been  enrolled  until  after  the  sale.  It  is  not  a  very 
equitable  interpretation  of  his  agreement. 

Motion  denied,  with  costs. 
84 
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1822. 

JONES 
v. 

JONES  AND  JONES  against  CONDE  and  Wife.  COND« 

A  mortgagee  may  sue,  at  the  same  time,  at  law,  upon  the  bond,  and 
in  this  Court  on  the  mortgage. 

PETITION  of  the  defendants,  stating,  that  only  one  April  \ 
year's  interest  is  in  arrear,  and  due  and  unpaid,  on  a  bond 
and  mortgage  given  to  the  plaintiffs,  and  that  the  plaintiffs, 
in  January  last,  sued  the  bond  at  law,  and  filed  a  bill  to 
foreclose  the  mortgage,  in  this  Court;  and  praying,  that 
the  bill  be  dismissed,  with  costs,  or  that  the  suit  in  this 
Court  be  stayed  until  the  plaintiffs  shall  have  discontinued 
their  suit  at  law,  or  pressed  the  same  to  the  utmost  extent, 
and  failed  in  obtaining  their  demand. 

/.  Hamilton,  in  support  of  the  petition. 

*E.  Herring,  contra.     He  read  an  affidavit,  stating  that         [  *  78 
every  reasonable  effort  and  offer  had  been  made  to  procure 
a  payment  of  interest,  on  which  the  plaintiffs  depended 
for  subsistence,  and  that  all  efforts  had  failed. 

THE  CHANCELLOR.  The  rule  is  settled,  that  a  mortga- 
gee may  sue,  at  the  same  time,  at  law,  upon  his  bond,  and 
in  this  Court  upon  his  mortgage.  The  case  of  a  mortga- 
gee forms  an  exception  to  the  general  rule,  that  a  party 
shall  not  be  allowed  to  sue  at  law,  and  here  at  the  same 
time,  for  the  same  debt.  The  one  remedy  is  in  rem,  and 
the  other  in  personam ;  and  the  general  rule  to  which  this 
case  is  an  exception,  applies  only  to  cases  where  the  de- 
mand at  law  and  in  equity  are  equally  personal,  and  not 
where  the  cumulative  remedy  is  in  personam,  while  the 
other  remedy  is  upon  the  pledge.  (Booth  v.  Booth,  2 
Aik.  343.  Schook  v.  Sail,  1  Sch.  Sf  Lef.  176.  Lord 
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1822.  Kenyan,  in  Smart  v.  Wolf,  3  Term  Rep.  342.  Boyd  v 
Heinzelman,  1  Vesey  fy  Beam.  381.  Jackson  v.  JHu//,  10 
Johns.  Rep.  481.  Lord  Erskine,  in  Perry  v.  Barker,  13 
Fesey,  205.  Dunkley  v.  Fan  Buren,  3  7oA/w.  C%.  /?ep 
330  ) 

Motion  denied,  with  costs. 


[*79  |          *KIRBY  and  Wife  against  THOMPSON  and  others. 

A  second  amendment  of  a  bill  was  refused,  after  an  answer  by  one 
defendant,  and  a  plea  by  another,  who  was  a  surety,  and  the  plea 
allowed,  and  the  bill,  as  to  him,  dismissed,  and  a  motion  for  a  re- 
hearing granted,  and,  after  eighteen  months  had  elapsed,  since  the 
first  amendment,  and  no  evidence  of  any  new  information  since 
acquired,  but  the  second  amendment  being  substantially  the  same  as 
the  first,  though  more  directly  charging  the  defendants  with  fraud. 

MOTION  for  leave  to  amend  the  bill,  by  introducing 
material  averments,  charging  the  defendant  Thompson,  as 
principal,  with  fraud,  in  procuring  a  release  from  the  plain- 
tiff, and  charging  the  defendant  Taylor,  who  is  sued  as 
surety  for  the  defendant  Thompson,  with  being  privy  to  the 
fraud. 

The  answer  of  the  defendant  Thompson  was  filed  on  the 
1st  of  August,  1820,  and  a  replication  was  filed  the  29th  of 
September,  1821,  and  a  rule  to  produce  witnesses  entered 
by  the  defendant  on  the  same  day.  The  pica  of  the  de- 
fendant Taylor  was  filed  on  the  22d  of  August,  1820, 
and  set  down  for  hearing ;  and  after  the  plea  was  so  set 
down  for  hearing,  but  before  replication  was  filed  to  the 
answer,  the  plaintiffs,  on  the  3d  day  of  November,  1820, 
moved  for  leave  to  amend  their  bill,  which  was  granted 
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and  the  amendment  prayed  for,  concerned  the  same  matter, 
in  substance,  now  sought  to  be  introduced,  though  not  with 
the  same  direct  averment  of  fraud,  respecting  the  release.  v. 

The  cause  was  again  set  down  for  argument,  upon  the  plea, 
in  May  term,  1821,  and  argued,  and  the  plea  allowed,  and 
the  bill,  as  to  the  defendant  Taylor,  ordered  to  be  dis- 
missed, and  a  rehearing  was,  afterwards,  in  November  term, 
1821,  applied  for  and  granted;  and  the  cause  remained 
open  for  rehearing. 

*W.  A.  Duer,  for  the  motion.  [  *  80  ] 

Henry,  contra. 

THE  CHANCELLOR.  The  plaintiffs  do  not  state  any 
satisfactory  reason  why  the  matter  to  be  introduced  by  the 
amendments  was  not  stated  before.  An  amendment  to 
the  bill  was  granted  eighteen  months  ago,  and  six  months 
before  the  plea  was  argued.  The  merits  of  the  plea  have 
been  argued  and  decided  upon,  and  the  rehearing  was 
granted  for  the  sake  of  a  review  of  the  pleadings,  as  they 
stood.  It  is  believed,  there  is  no  case  that  allows  an 
amendment  to  the  bill,  under  such  circumstances,  and  at 
so  late  a  stage  of  the  cause.  The  Court,  says  Lord 
Eldon,  (3  Vesey  fy  Beam.  147.)  very  rarely  allows  a  re- 
amendment  of  an  amended  bill.  The  plaintiffs  do  not 
state  any  material  information  received  since  the  former 
application  to  amend,  and  that  omission  is  deemed  fatal. 
The  practice  of  the  English  exchequer  is  settled  against 
such  an  indulgence,  after  so  much  delay,  without  good 
cause  shown  for  the  delay ;  and  that  Court  requires  not  only 
that  the  amendments  should  be  material,  but  that  the  cir- 
cumstances should  have  come  to  the  knowledge  of  the 
plaintiffs  subsequent  to  the  time  of  filing  the  replication. 
(Milward  v.  Oldfield,4  Price, 325., and  Turnery.  Chalwin, 
1  Fowler's  EC.  Pr.  112.)  The  same  doctrine  was  de- 
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18-2-2.  clared  by  this  Court  in  Brown  v»  Ricketts,  and  in  Thorn  v. 
Germand.  (2  Johns.  Ch.  Rep.  425.  4  Johns.  Ch.  Rep.  363.) 
The  bill  cannot,  in  any  case,  in  the  English  chancery,  be 
amended,  after  the  cause  has  been  set  down  for  hearing 
upon  the  plea,  without  the  payment  not  only  of  the  20s., 
but  of  the  full  costs  of  £5.  (Dickens,  358.  1  Vesey,  jr. 
447.)  The  case  of  a  demurrer  is  quite  analogous ;  and 
there,  after  a  demurrer  to  the  whole  bill,  allowed  upon  ar- 
gument, it  is  deemed  irregular  to  amend,  and  the  cause  is 
out  of  Court.  (2  P.  Wms.  300.  and  Notes.  Dickens, 
f  *81  j  •  *67.)  This  is  the  regular  course,  though  the  Court  may, 
in  its  discretion,  "  set  the  cause  on  foot  again."  (6  Pesey, 
778,779.  11  Vesey,  72.  Cooper's  Tr.  115.) 

Here  has  been  great  delay,  and  an  amendment  once 
granted,  and  the  cause  heard  on  the  plea,  and  a  decree 
made  upon  the  merits  of  that  plea,  and  a  rehearing  applied 
for,  without  any  suggestion  of  a  defect  in  the  bill ;  and 
here  is  a  case  in  which  the  amendment  is  to  charge  a  surety, 
and  no  evidence  whatever  that  any  new  information  has 
been  acquired  since  the  plea  and  the  answer  were  filed 
The  motion  must  be  denied,  with  costs. 

Motion  denied 
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KEN  WICK,  Administratrix,  &c.  against  WILSON  and 
others. 

[Explained,  I  Edw.  55.] 

An  injunction  bill  sworn  to  was  allowed  to  be  amended,  after  the  an- 
swer had  been  excepted  to  as  insufficient,  by  inserting  additional 
statements  and  charges,  without  prejudice  to  the  injunction,  and 
without  costs,  as  of  course ;  but  not  by  striking  out,  or  altering  any 
part  of  the  bill,  without  due  notice  of  the  motion,  accompanied  by 
an  affidavit,  stating  the  precise  amendments  asked  for. 

BILL  filed  by  the  plaintiff,  as  administratrix  of  James 
Renwick,  deceased,  June  28,  1821.  It  stated,  that  the 
intestate,  on  the  27th  of  February,  1800,  purchased  of 
Nathaniel  Olcott  twenty-five  shares  in  the  New-  York  In- 
surance Company,  for  his  own  use,  and  paid  for  them  with 
his  own  moneys,  but  bought  the  stock  in  the  name  of  the 
defendant  Benjamin  Gray,  then  residing  in  England.  That 
B.  G.  gave  him  a  power  of  attorney  to  receive  the  divi- 
dends, and  he  received  them  to  his  own  use.  No  memo- 
randum of  the  trust  was  made,  or,  if  made,  was  lost.  The 
intestate  ^received  the  dividends,  and  never  accounted  or 
was  required  to  account  to  and  with  B.  G.,  from  that  time 
to  his  death,  in  November,  1808.  That  B.  G.  became  a 
bankrupt  in  England,  on  the  12th  of  December,  1817,  and 
made  a  full  inventory,  but  no  disclosure  of  these  shares. 
That  the  defendants  Wilson  and  Harbottle  were  appointed 
assignees  of  B.  G.  That  the  defendant  Wilson,  their 
agent,  accidentally  learned  that  the  shares  stood  in  the 
name  of  B.  G.,  and  advised  the  assignees  to  send  him  a 
power  to  transfer  them  to  his  own  name,  so  as  to  receive 
the  dividends,  and  defraud  the  plaintiff.  The  power  of 
attorney  was  sent;  and  the  plaintiff,  on  the  19th  of  June, 
1821,  gave  notice  to  the  Insurance  Company  of  her  right. 
Prayer,  for  an  injunction,  to  stop  the  transfer,  or  from 
r  «.ying  the  dividends  to  the  defendants,  and  that  the  shares 
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1822.       maybe  decreed  to  be  assigned  to  her.     The  bill  was  sworn 
to  by  the  plaintiff,  and  an  injunction  granted. 

Petition  of  the  plaintiff,  (April  8,  1822,)  stating  the 
fact  of  the  bill  and  the  injunction,  and  that  all  the  defend- 
ants appeared  and  answered,  in  October  last.  That  the 
answer  of  the  defendants  B.  G.,  W.  and  H.,  was  excepted 
to,  for  insufficiency,  and  the  exception  allowed  by  a  master. 
That  the  master's  report  was  filed  on  the  llth  of  March 
•  last,  and  is  not  excepted  to.  That  the  plaintiff  filed  the 
bill,  as  administratrix,  in  relation  to  commercial  matters  of 
the  intestate,  and  was  not  sufficiently  apprized  of  many 
particulars  which,  since  the  filing  of  the  answers,  and  in 
consequence  of  the  matters  therein  stated,  she  is  advised 
should  have  been  stated  and  charged ;  and  matters  are 
stated  in  the  bill  which  ought  not  now  to  be  retained. 
Prayer,  for  leave  to  amend  the  bill,  by  rectifying  such 
statements  as  were  not  within  her  actual  knowledge  when 
the  bill  was  drawn,  according  to  what  she  now  believes  to 
be  true,  and  by  omitting  such  matters  as  were  alleged  in 
the  bill  on  her  belief  only>  and  are  immaterial,  and  by 
inserting  other  matters  and  charges,  as  she  shall  be  advised 
to  be  material. 

[  *  83  ]  *Henry,  in  support  of  the  petition.     He  cited  Cooper's 

Eg.  PL  73,  74,  75.  332,  333,  334.  2  Madd.  Tr.  206. 
287.  333.  Mitf.  PL  256.  Newland's  Pr.  29.  Hindis 
Pr.  23.  Dick.  Rep.  441.  536.  1  Johns.  Ch.  Rep.  434. 
3  Fes.  fy  Bea.  144.  11  Vesey,  565. 

G.  W.  Strong,  contra.  He  cited  the  90th  rule,  and  the 
llth  rule.  4  Johns.  Ch.  Rep.  375.  3  Vt&.  ^  Bea.  144. 

THE  CHANCELLOR.  If  this  was  the  case  of  an  ordinary 
bill  not  sworn  to,  the  amendments  would  be  admitted  as  of 
course,  under  the  fifteenth  rule  of  this  Court,  for  the  an- 
swer of  the  three  principal  defendants  was  excepted  to  for 
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insufficiency,  and  the  exception,  on  reference,  has  been  al-        1822. 
lowed.     But  it  is  an  injunction  bill,  and  this  makes  the  ^^^^^^ 
difficulty  in  the  case.     The  90th  rule  will  not  allow  an  v. 

amendment,  as  of  course,  before  answer  to  a  bill  which  has 
been  sworn  to.  That  rule,  by  the  express  terms  of  it,  had 
reference  to  the  llth  rule,  and  it  does  not  apply  to  cases 
arising  under  the  15th  rule ;  and  the  allowance  of  amend- 
ments to  the  bill,  under  the  circumstances  of  a  case  like 
the  present,  must  depend  on  sound  discretion,  and  the 
general  course  and  practice  of  the  Court.  * 

In  the  late  case  of  Dipper  v.  Durant,  (3  Merivale's  Rep. 
465.)  the  defendant  had  put  in  an  answer  to  an  injunction 
bill,  and  in  a  case  where  an  injunction  had  been  obtained, 
and  exceptions  taken  to  the  answer.  Lord  Eldon  said,  it 
was  of  course  to  grant  leave  to  amend,  so  long  as  the  de 
fendant  had  not  put  in  a  further  answer,  and  the  defendant 
answers  the  amendments  and  exceptions  together.  Nothing 
was  said  in  the  order  as  to  the  injunction  being  saved,  and 
it  was  taken  for  granted,  that  the  amendment  did  not  pre- 
judice the  injunction  previously  obtained.  So,  in  the  case 
of  Adney  v.  Flood,  (1  Madd.  Rep.  449.)  a  motion  was 
made  for  leave  to  amend  the  bill,  after  exceptions  to  the 
answer  allowed,  but  not  answered.  It  was  a  case  in  which 
an  injunction  had  been  allowed ;  and  the  vice-chancellor 
*observed,  that  the  words,  "  without  prejudice  to  the  in-  [  *  S4  ] 
junction,"  were  unnecessary,  as  the  amendment  would 
not  affect  the  injunction.  The  condition  to  the  order  for 
amendment,  that  it  should  be  without  prejudice  to  the  in- 
junction, was,  however,  required  in  a  case,  (Dixon  v. 
Redmond,  2  Sch.  fy  Lef.  515.)  where  exceptions  to  the 
answer  had  not  been  disposed  of. 

The  decision  of  the  vice-chancellor  was  contrary  to  what 
Lord  Eldon  had  previously  said,  in  Bliss  v.  Boscawcn, 
(2  Ves.  fy  Bca.  101.)  for  he  there  held,  that  an  injunction 
fell,  by  amending  the  bill,  unless  expressly  saved  in  the 
order  for  amendment.  But  the  rule,  as  declared  by  the 
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1822.       vice-chancellor,  is  best  established.     In  Mason  v.  Murray, 
v-^""v"'^-'  (Dickem's  Rep.  536.)  Lord  Bathurst  held,  that  an  iniunc- 

RKNWICK        V. 

v.  tion  did  not  drop,  of  course,  on  amending  a  bill,  for  the 
amendment  might  not,  in  the  least  degree,  affect  the  in- 
junction ;  and  the  report  of  Mr.  Dickens,  the  register,  in 
that  case,  appears  to  have  supported  that  point  by  very 
sufficient  considerations,  and  which  carried  conviction  to 
the  mind  of  Lord  Bathurst. 

The  cases  seem  to  leave  no  doubt  of  the  practice  of  the 
Court,  in  allowing  amendments  after  answer  to  an  injunc- 
tion bill ;  and  the  conclusion  which  they  establish  is,  that 
the  injunction  must  stand  or  fall  upon  the  original  bill  and 
the  answer  thereto,  and  the  amendments  cannot  be  used 
in  support  of  the  injunction.  (Mayne  v.  Hochin,  Dickens, 
235.  Vere  \.  Glynn,  Dickens,  441.)  In  Sharp  v.  Ashton, 
(3  Ves.  fy  Bea.  144.)  after  exceptions  to  the  answer  were 
allowed,  the  plaintiff  had  leave  to  amend  an  injunction 
bill,  and  where  the  injunction  had  issued ;  and  the  order 
was,  that  the  defendant  answer  the  amendments  and  the 
exceptions  at  the  same  time.  But  before  the  answer  came 
in,  the  plaintiff  applied  for  leave  to  re-amend  on  payment 
of  costs,  and  without  prejudice  to  the  injunction  ;  and  on 
affidavit  that,  except  by  answer  to  the  amended  bill,  the  plain- 
tiff had  no  notice  of  a  material  fact.  Lord  Eldon  admitted 
[  *  85  ]  the  practice  to  amend  injunction  bills,  but  *said,  that  the 
Court  very  rarely  allowed  a  re-amendment  of  an  amended 
bill,  and  the  Court  must  know  what  were  the  proposed 
amendments,  and  whether  they  were  material,  and  the 
plaintiff  must  show  by  clear  and  positive  affidavit,  that  he 
had  not  knowledge  of  the  facts  to  bring  the  case  upon 
record  sooner.  So  in  Mair  v.  Thellusson,  (cited  in  note  to 
3  Ves.  fy  Bea.  145.)  Lord  Eldon  allowed  an  amendment 
to  an  injunction  bill,  after  an  application  by  the  defendant 
for  further  time  to  answer,  and  then  a  re-amendment  in 
specified  particulars. 

In  the  application  of  these  cases  to  the  one  before  me 
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the  circumstance  of  its  being  an  injunction  bill  is  no  ob-  1822. 
stacle  to  the  allowance  of  the  amendment,  provided  a 
proper  case  for  the  amendment  be  otherwise  made  out. 
The  petition  here  does  not  specify  what  amendments  are 
proposed  to  be  made.  The  matter  of  the  amendments  is 
not  stated,  so  as  to  enable  me  to  see  and  judge  of  the  ma- 
teriality of  the  amendments.  This  was  required  by  Lord 
Eldon,  in  the  two  last  cases  of  re-amendments  to  an  injunc- 
tion bill ;  but,  ordinarily,  I  believe  the  plaintiff  is  allowed 
to  amend,  as  fie  shall  be  advised,  and  the  orders  are  to 
that  effect.  (Equity  Draftsman,  p.  590,  591.  Lond.  ed. 
2  Harr.  Pr.  57.  Mitf.  256.) 

I  shall,  therefore,  grant  the  petition,  so  far  as  relates  to 
additions  to  be  made  to  the  bill ;  but  I  cannot  allow  any 
part  of  the  bill  to  be  stricken  out,  without  a  previous  speci- 
fication of  the  parts  intended  to  be  omitted.  There  are 
two  of  the  defendants  whose  answers  have  not  been  excepted 
to.  If  an  order  was  to  be  made,  coextensive  with  the 
general  prayer  of  the  petition,  the  whole  substance  of  the 
existing  bill  might  be  expunged,  and  all  the  material  facts 
admitted  in  it  might  be  withdrawn.  Such  a  general  power 
of  amendment  to  an  injunction  bill,  sworn  to,  and  upon 
which  process  of  injunction  has  been  obtained,  ought  not 
to  be  granted,  without  further  explanation  of  the  way  in 
which  the  bill  is  to  be  amended.  If  the  injunction  is  to  be 
*left  to  rest  upon  the  merits  of  the  original  bill,  it  implies  [  *  86  ] 
that  none  of  the  charges  in  that  bill  are  to  be  expunged. 

The  following  order  was  entered : 

"  Ordered,  that  the  petition  of  the  plaintiff  be  granted, 
so  far  as  that  she  be  at  liberty,  within  20  days,  to  amend 
her  bill  by  inserting  such  additional  statements,  matters, 
and  charges,  as  she  shall  be  advised  are  material,  and  that 
the  same  be  made  without  prejudice  to  the  injunction  ;  and 
that  the  defendants  Benjamin  Gray,  John  Wilson,  and 
Thomas  Harbottle,  answer  the  exceptions  and  the  amend- 
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rncnts  together ;  and  that  the  residue  of  the  prayer  of  tho 
petition  be  denied,  with  liberty,  nevertheless,  to  the  plain 
tiff,  at  her  election,  to  act  under  this  order,  or  on  or  before 
the  first  day  of  the  next  term,  upon  payment  of  the  costs 
of  resisting  this  motion,  to  renew  her  motion,  upon  due 
notice  thereof,  to  amend,  accompanied  with  an  affidavit, 
stating,  clearly  and  precisely,  the  amendments,  alterations, 
and  omissions  proposed." 


1822. 

^-V-^i 

FOSTER 

v. 
WOOD. 


87] 


*FOSTER  and  others  ogams*  T.  M.  WOOD. 


This  Court  will  not  relieve  against  a  judgment  at  law,  on  the  ground 
of  its  being  contrary  to  equity,  unless  the  defendant,  in  the  judg- 
ment, was  ignorant  of  the  fact  in  question  pending  the  suit,  or  H 
could  not  be  received  as  a  defence  at  law,  or  unless,  without  any 
neglect  or  default  on  his  part,  he  was  prevented,  by  fraud  or  acci- 
dent, or  the  act  of  the  opposite  party,  from  availing  himself  of  the 
defence. 

As,  where  a  defendant  paid  part  of  a  judgment,  recovered  against  him, 
and  the  plain  tiff  in  that  judgment,  afterwards,  brought  an  action 
of  debt  on  the  judgment,  in  which  F.  became  special  bail,  and  re- 
covered a  second  judgment  for  the  whole  of  the  original  debt,  and 
costs,  against  the  defendant,  who  neglected  to  prove  the  payment, 
which  was  omitted  to  be  credited  by  the  plaintiff,  who,  afterwards, 
sued  F.,  the  special  bail,  and  recovered  judgment  against  him  for 
the  whole  debt,  damages,  and  costs,  by  default,  F.  being  ignorant  of 
tL«s  payment  made  by  the  principal  on  the  first  judgment:  Held, 
on  a  bill  filed  by  F.t  the  bail,  that  he  was  not  entitled  to  relief. 


April  Jfi.  THE  bill  stated,  that  the  plaintiff  Foster,  on  the  30th 
of  August,  1815,  was  seised  in  fee  of  lot  No.  147,  in  the 
Onondaga  reservation;  and,  in  November,  1815.  sold  and 
conveyed  to  the  plaintiff  BisseU,  for  the  consideration  of 
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2,600  dollars,  100  acres  of  the  lot,  and  the  residue  of  the  1822. 
lot  to  the  plaintiff  Peck,  for  the  consideration  of  4,400  ^^^~+^ 
dollars.  That  B.  and  P.,  the  purchasers,  received  war-  °svTllt 
rantee  deeds,  and  have  made  valuable  improvements  on 
the  lands  conveyed  to  them.  That  in  May  term,  1803, 
the  defendant  recovered  judgment  against  Elijah  Phillips, 
and  Efias  Stillwell,  in  the  Supreme  Court,  for  142  dollars 
and  91  cents,  in  an  action  of  assumpsit,  in  which  &  alone 
was  arrested,  and  issued  a.Ji.fa.  against  their  joint  proper- 
ty, and  the  separate  property  of  &  That  S.,  on  the  22d  of 
August,  1803,  paid  the  defendant  seventy-six  dollars  on  the 
judgment  and  execution.  In  1812,  the  defendant  brought 
*an  action  on  the  judgment  against  Phillips  and  Stillwell,  [  *  88 
and  the  plaintiff  .Foster  became  special  bail  for  Phillips ;  and 
the  defendant,  in  August,  1812,  recovered  judgment  in  that 
suit  against  P.  and  S.  for  142  dollars  and  91  cents  debt, 
and  damages  and  costs,  amounting,  in  the  whole,  to  317 
dollars  and  44  cents,  no  credit  having  been  given  or  al- 
lowed by  the  defendant  for  the  76  dollars  paid  by  S.  on  the 
first  judgment ;  but  if  that  credit  had  been  given,  the  de- 
fendant could  have  recovered  only  the  costs  as  in  a  Court 
of  Common  Pleas.  That  the  plaintiff  became  fixed  as  spe- 
cial bail,  confiding  in  the  ability  and  integrity  of  P.  to  in- 
demnify him,  and  was  ignorant  of  the  payment  of  the  76 
dollars  by  S.,  as  above  mentioned.  That  not  knowing  of 
any  legal  defence,  F.  suffered  judgment,  by  default,  to 
pass  against  him  on  his  recognizance;  in  October  term, 
1815,  for  317  dollars  and  44  cents,  and  the  damages  and 
costs  were  taxed  at  87  dollars  and  76  cents.  That  the  de- 
fendant issued  an  execution  on  this  judgment  against  JP., 
who  paid  to  the  defendant,  on  the  28th  of  October,  1815, 
the  sum  of  258  dollars  and  98  cents,  being  more  than 
would  have  been  due  to  him  for  the  debt,  damages,  and 
costs,  if  the  76  dollars,  paid  by  S.,  had  been  duly  credited 
by  the  defendant.  That  the  plaintiffs  Peck  and  Bissell 
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1322.       knew  nothing  of  the  encumbrance  of  that  judgment  unti 
v-^~v~*»~'  February  last.      That  the  defendant,  though  he  resides 
v.  within  a  mile  of  P.  and  B.,  gave  them  no  information  of  the 

judgment.  That  Philips  died  insolvent,  on  the  10th  of 
August,  1815,  without  paying  to  F.  any  part  of  the  judg- 
ment against  him.  That  the  plaintiff  F.  is  insolvent,  and 
unable  to  save  the  plaintiffs  P.  and  B.  harmless.  That 
the  defendant  has  lately  caused  all  the  right  and  title  of  F. 
to  the  lands  so  sold  by  him  to  P.  and  B.,  to  be  advertised 
.for  sale  under  his  judgment  against  F.,  to  satisfy  the  balance 
claimed  by  him,  amounting  to  200  dollars,  including  inter- 
est and  sheriff's  fees.  The  plaintiffs  charged,  that  the 
[  *  89  ]  credit  of  the  76  dollars,  paid  by  S.,  was  fraudulently  *omil- 
ted  by  the  defendant,  and  was  neglected  to  be  proved  by 
P.  and  S.,  in  the  second  suit  against  them,  on  the  first 
judgment.  The  bill  prayed,  that  the  defendant  be  decreed 
to  allow  the  seventy-six  dollars,  as  of  the  time  when  it  was 
paid,  and  that  the  costs  of  the  judgment  be  reduced  to 
costs  of  a  Court  of  Common  Pleas,  and  that  the  plaintiffs 
may  be  relieved  on  paying  the  balance  only,  and  for  an  in- 
junction to  stay  execution,  &c. 

The  defendant  demurred  to  the  bill,  because,  if  the 
charges  were  true,  which  he  did  not  admit,  there  was  no 
ground  of  relief  in  equity,  as  P.  and  £  had  a  good  de- 
fence at  law,  as  to  the  pretended  payment,  and  that  the 
plaintiff  F.  could  not,  as  special  bail,  make  any  defence 
which  might  have  been  made  by  P.  and  S. 

E.  Clarice,  for  the  defendant.  He  cited  1  Madd.  Tr. 
438.  2  Madd.  Tr.  230.  Free,  in  Ch.  221.  3  Johns. 
Ch.  Rep.  351.  Cooper's  Tr.  58.  60.  1  Harr.  Pr.  58. 
Mitford,  42.  8  Johns.  Rep.  77. 

Randall,  for  the  plaintiffs.     He  cited  1  Johns.  Ch.  Rep 
56.98. 
96 


CASES  IN  CHANCERY.  89 

THE  CHANCELLOR.     The  plaintiffs  cannot  be  relieved        1822. 
upon  the  facts  stated  in  the  bill.     The  gravamen  is,  that  *~*~^~*^ 
after  the   defendant   had   recovered  a  judgment  at  law  v. 

against  the  plaintiffs  and  Stillwell,  the  latter  paid  him  76 
dollars,  in  part  satisfaction  of  the  judgment ;  and  that  in 
the  subsequent  suit  at  law  upon  that  judgment,  no  credit 
was  given  or  allowance  made  by  the  defendant  for  that 
payment.  But  why  did  not  P.  and  S.  plead,  or  give  in 
evidence,  that  payment  ?  They  were  both  sued  upon  the 
judgment ;  but  the  bill  omits  to  state  whether  both  of  them 
were  taken  and  brought  into  Court.  It  only  states,  that 
the  plaintiff  Foster  became  special  bail,  in  the  suit  on  that 
judgment,  for  P.,  nor  does  the  bill  state  whether  or  not  P. 
*and  S.,  or  either  of  them,  pleaded  to  that  suit  on  the  judg-  f  *  (JO  ] 
ment.  I  should  infer,  that  both  P.  and  S.  appeared  and 
pleaded,  and  went  to  trial  in  that  suit,  because  the  bill  adds, 
that  the  payment  of  the  76  dollars  was  "  neglected  to  be 
proved  by  P.  and  S.  in  the  suit  upon  -the  judgment  against 
them."  Be  that  as  it  may,  the  payment  of  the  76  dollars 
was  not  proved,  and  the  defendant  recovered  a  second 
judgment  against  P.  and  S.t  and  he  then  proceeded  to  a 
suit  on  the  recognizance  of  bail  against  the  plaintiff  Foster, 
as  special  bail  for  P.  and  the  plaintiff.  Foster  suffered  the 
defendant  to  take  judgment  by  default  against  him,  "  con- 
fiding in  the  ability  and  integrity  of  P.  to  indemnify  him." 
After  all  this  neglect,  can  this  Court  now,  at  the  instance 
of  Foster,  the  special  bail,  or  rather  at  the  instance  of  the 
other  two  plaintiffs  who  are  purchasers  from  him  of  the 
land  charged  with  the  lien  of  that  judgment,  sustain  an 
inquiry  into  the  fact  of  the  payment  ?  This  would  be 
contrary  to  the  settled  doctrine  of  the  Court,  founded  on 
a  series  of  adjudged  cases.  The  rule  is,  that  chancery  will 
not  relieve  against  a  judgment  at  law,  on  the  ground  of  its 
being  contrary  to  equity,  unless  the  defendant  in  the  judg- 
ment was  ignorant  of  the  fact  in  question  pending  the  suit, 
or  it  could  not  have  been  received  ns  a  defence,  or  unless 
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1822.  ne  as  prevented  from  availing  himself  of  the  defence  by 
V-*»-N/— «wx  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed 
° ""  with  negligence  or  fault  on  his  part.  (Laming  v.  Eddy, 
1  Johns.  Ch.  Rep.  51.  Duncan  v.  Lit/on,  3  Johns.  Ch.  Rep. 
351.)  And  if  P.  and  £,  the  parties  to  the  judgment, 
could  not  now  be  permitted  to  overrule  the  judgment,  their 
special  bail,  who  was  afterwards  sued,  and  suffered  judg- 
ment to  pass  against  him,  cannot  be  permitted  to  do  it. 
He  is  concluded  by  the  judgment  regularly  obtained  against 
his  principal,  and  the  bill  raises  no  charge  of  fraud  or  col- 
lusion between  the  defendant  and  P.  and  &  to  injure  and 
oppress  the  bail. 

\  *  91  ]  *I  am,  accordingly,  of  opinion,  that  the  demurrer  ought 

to  be  allowed,  and  the  bill  dismissed,  with  costs. 

Decree  accordingly. 
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1822. 
C.  MILLER  against  A.  MILLER. 

\Pmrcr  to  vary  allmvance  :  Followed.  3  Abb.  154;  s.  c.  306.  Overruled  in  effect,  59  N. 
Y.  212.  219,  12-JO.  See  2  Law  Bull.  42.  Mea*ure  of  alimony:  1  Paige  274;  3  Id.  267; 
10  Id.  20;  affirmed,  7  Hill  207;  8  Bosw.  640;  (51  Barb.  31;  s.  c.  4  Lans.  473;  62  N.  Y. 
CIS:  5!)  How.  £>5;  3  Law  Bull.  90.] 

On  a  bill  filed  by  a  wife  against  her  husband  for  a  divorce,  for 
adultery,  a  decree  of  divorce  a  w'ncu/o  nurfrinumti  was  pronounced; 
and  the  master  reported  the  value  of  the  defendant's  real  estate  to 
be  3,750  dollars,  and  of  his  personal  estate,  800  dollars,  and  the 
whole  annual  value  thereof  to  be  325  dollars,  the  Court  allowed 
the  plaintiff  100  dollars  per  annum,  for  her  alimony,  payable  half 
yearly. 

The  general  rule,  in  such  cases,  seems  to  be,  to  allow  the  wife  a 
third,  or,  at  least,  a  fourth  part  of  the  annual  income  of  the  hus- 
band's real  estate ;  but  it  is  in  the  power  and  discretion  of  the 
Court  to  vary  the  allowance  from  time  to  time,  according  to  the 
circumstances  of  the  parties. 

BILL  filed  by  the  wife,  against  her  husband,  for  a  di-      Apni  n» 
vorce,  for  adultery.     The  answer  confessed  the  adultery 
A  reference  was  directed  to  a  master  to  take  and  report 
the  proof  of  the  adultery  charged,  with  his  opinion  thereon, 
and  also  to  ascertain  and  report  the  amount  of  property, 
if  any,  the  defendant  acquired  from  his  wife,  and  the  pres- 
ent value   of  all   his  property,  and   the   annual  income 
thereof. 

The  master  reported  the  proof  of  adultery,  which  was 
satisfactory,  and  also  the  proof  touching  the  defendant's 
property ;  and  the  report  stated,  that  the  defendant  had 
received  property  from  the  plaintiff  to  the  amount  of  223 
dollars  and  83  cents ;  and  that  the  present  value  of  his 
real  estate  was  3,750  dollars,  and  his  personal  estate  800 
dollars.  That  his  real  estate  consisted  of  300  acres  of 
*land,  and  that  the  annual  value  of  his  real  estate  was  200  [  *  92  | 
dollars,  and  of  his  personal  estate  125  dollars. 

It  appeared  by  the  report,  that  the  parties  were  married 
in  1784,  but  never  had  any  children.  That  the  defend- 
ant is  of  the  age  of  66  years,  and  the  plaintiff  is  between 
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1822.      86  and  9%  years  of  age,  and  destitute  of  property,  ana 
*-^~\'~*+-'  was  past  the  age  of  child-bearing  when  she  married  the 

MILLER          .    ,.       . 

v.  defendant. 

The  cause  was  set  down  for  hearing  on  the  master's 
report,  and  the  only  point  raised  was  touching  the  question 
of  alimony. 

A.  Smith,  for  the  plaintiff. 

E.  Williams,  for  the  defendant. 

THE  CHANCELLOR.  There  must  be  the  usual  decree 
for  a  divorce  a  vinculo  matrimonii,  as  the  adultery  is  clearly 
established.  The  only  difficulty  is,  to  ascertain  what  sum, 
under  all  the  circumstances  of  the  case,  would  be  a  suitable 
allowance  to  the  plaintiff  for  her  support. 

The  statute  says,  that  if  the  wife  be  the  plaintiff,  the 
Court  may  "  make  a  further  order,  in  addition  to  the  de- 
cree dissolving  the  marriage,  compelling  the  defendant  to 
provide  a  suitable  allowance  to  the  plaintiff  for  her  sup- 
port, and  such  as,  having  regard  to  the  circumstances  of 
the  parties,  shall  seem  reasonable  and  just."  The  Couit 
may,  also,  order  the  defendant  to  give  reasonable  security 
for  such  maintenance  and  allowance,  and  upon  his  neglect 
or  refusal,  it  may  sequester,  and  apply  towards  her  support, 
his  personal  estate,  and  the  rents  and  profits  of  his  real 
estate.  (Sess.  36.  ch.  102.  s.  5.) 

In  this  case,  the  defendant's  real  and  personal  estate  is 
estimated  at  4,550  dollars  ;  and  of  this,  all,  except  800  dol- 
lars, is  real  estate,  and  the  joint  product  of  both  is  valued 
at  325  dollars.  If  the  defendant  had  died,  the  plaintiff 
would  have  been  entitled  absolutely  to  one  moiety  of  his 
I  *  93  1  ^personal  estate,  and  to  the  use  for  life  of  one  third  of  his 
real  estate.  A  third  part  of  the  income  of  the  estate  would 
be  an  allowance  within  what  would  have  been  the  provis- 
ion of  the  law,  in  case  the  marriage  had  been  dissolved  by 
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his  death.  And  I  observe,  that  the  ecclesiastical  Courts, 
in  cases  of  divorce  a  mensa  et  thoro,  allow  for  alimony  the 
one  third,  or  at  least  (vel  ad  minus")  the  fourth  part  of  the 
annual  income  of  the  real  estate.  (Oughton's  Ordo  Jud. 
tit.  207.  s.  6.)  It  appears  to  me  that  in  this  case  an  allow- 
ance of  100  dollars  a  year  would  not  be  unreasonable,  and 
not  more  than  sufficient  to  render  this  aged  plaintiff  com- 
fortable ;  and,  perhaps,  it  may  be  in  the  power  and  in  the 
discretion  of  the  Court  to  vary  the  allowance  hereafter,  if 
future  circumstances  in  relation  to  the  parties,  or  either  of 
them,  should  dictate  such  a  course ;  for  the  statute  speaks 
of  such  maintenance  or  allowance  as  to  the  Court  shall, 
"  from  time  to  time,"  seem  just  and  reasonable. 

There  was  a  temporary  allowance  made  pending  the 
suit,  without  an  accurate  knowledge  of  the  defendant's 
circumstances,  of  20  dollars  a  month,  which,  of  course, 
will  be  discontinued ;  and  an  order  was,  heretofore,  made 
upon  the  defendant  for  the  payment  of  50  dollars,  as  an 
extra  allowance,  to  enable  the  plaintiff  to  employ  counsel, 
and  to  carry  on  her  suit.  I  shall,  therefore,  only  award 
taxable  costs  of  this  suit. 

The  following  order  was  accordingly  entered,  in  addi- 
tion to  the  usual  decree  of  divorce  a  vinculo  matrimonii: 

"It  is  further  ordered,  that  the  defendant  pay  to 'the 
plaintiff,  or  to  her  order,  during  her  natural  life,  or  until 
the  future  order  of  this  Cdurt  to  the  contrary,  the  annual 
sum  of  100  dollars,  payable  half  yearly,  that  is  to  say,  50 
dollars  on  the  first  day  of  October,  and  50  dollars  on  the 
first  day  of  April,  in  every  year,  commencing  with  the  first 
day  of  October  next,  the  same  being  deemed  a  suitable 
allowance,  having  regard  to  the  circumstances  of  the 
parties  respectively,  for  her  support  and  maintenance ; 
*and  that  the  defendant  give  such  reasonable  security  as  [  *  94  J 
any  one  of  the  masters  of  this  Court  shall  approve  of,  for 
the  punctual  payment  of  such  maintenance  and  allowance, 
and  on  default  thereof  that  the  plaintiff  be  at  liberty  to 
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1822.       aPPty  to  *-his  Court  for  a  sequestration  of  his  estate,  ac 
*~v~*+^  cording  to  the  provisions  of  the  statute  in  such  case  made 
v.  and  provided.     And  it  is  further  ordered,  that  the  former 

order  of  this  Court,  touching  a  monthly  allowance  to  the 
plaintiff,  be  deemed  to  have  ceased,  as  to  any  future  allow- 
ance, from  and  after  the  first  day  of  April  instant.  And 
it  is  further  ordered,  that  a  copy  of  this  decretal  order  be 
forthwith  served  upon  the  defendant,  or  his  solicitor,  and 
that  either  party  be  at  liberty  to  apply,  upon  a  future 
change  of  circumstances  in  the  parties,  or  either  of  them, 
for  such  variation  or  modification  of  this  order,  touching 
the  said  allowance,  as  those  future  circumstances  may  dic- 
tate to  be  just.  And  it  is  further  ordered,  that  the  de- 
fendant pay  to  the  plaintiff  her  ordinary  taxable  costs  of 
this  suit,  after  the  same  shall  have  been  taxed,  and  that  the 
plaintiff  have  execution  therefor,  according  to  the  course 
and  practice  of  the  Court." 
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1822. 
*L.  &  J.  PALMER  against  LORD. 

LORD. 

The  act  for  preventing  usury  (Sess.  10.  ch.  13. 1  JV.  R.  L.  64.)  con- 
tains no  limitation  to  a  suit,  at  the  instance  of  the  party  aggrieved, 
to  compel  the  defendant  to  discover  and  refund  the  usurious  excess 
of  interest  which  has  been  paid  ;  provided  no  qui  tarn,  or  popular 
action,  has  been  commenced,  at  the  suit  of  a  third  person,  under 
the  act,  previous  to  the  filing  of  the  bill,  to  recover  such  excess. 
A  plea,  therefore,  in  bar  of  the  suit,  that  the  plaintiff  did  not  file 
his  bill  urithin  one  year  after  the  usurious  interest  complained  of 
was  paid,  is  bad. 

Before  the  statute,  the  party  aggrieved  had  a  right  of  action  at  com- 
mon law,  to  recover  back  the  surplus  beyond  the  principal  and 
legal  interest ;  the  second  section  of  the  statute,  therefore,  does  not 
give  a  new  right  of  action,  though  it  omits  the  penalties  and  for- 
feitures contained  in  the  English  statutes. 

The  right  of  the  party  aggrieved,  to  bring  an  action,  after  one  year, 
may  be  lost,  by  the  interference  of  the  popular  action,  given  by  the 
statute ;  but,  until  such  popular  action  has  been  commenced,  and 
a  right  has  attached  in  a  third  person,  it  seems,  that  the  party  ag- 
grieved may  bring  his  action  ;  and  his  right  to  the  surplus  of  in- 
terest will  be  fixed,  and  a  popular  action  cannot  be  sustained,  if 
brought  afterwards,  though  within  the  second  year ;  and  if  no 
such  popular  action  is  brought  within  the  second  year,  the  right 
of  action  continues  in  the  party  aggrieved,  subject  only  to  the  gen- 
eral limitation  of  actions  at  law. 

THIS  was  a  bill,  filed  January  23d,  1822,  for  a  discov-  May  I. 
ery  and  account,  and  to  recover  back  money  paid  by  the 
plaintiffs  to  the  defendant  for  excess  of  interest,  over  and 
above  the  lawful  interest,  on  various  loans  and  money 
transactions,  between  the  parties,  from  June,  1810,  to  June 
or  July,  1818.  The  bill  stated  the  particular  transactions 
in  which  the  defendant  had,  from  time  to  time,  exacted 
usurious  interest,  and  alleged,  that  the  plaintiffs  have  paid 
to  him  340  dollars,  for  excess  of  interest,  beyond  the  lawful 
ate  of  interest ;  and  they  offered  to  pay  to  him  all  the 
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1822.  *principal  and  lawful  interest  due  and  owing  to  him  ;  but 
the  defendant  refused  to  account,  or  to  repay  the  usurious 
excess,  and,  en  the  31st  of  December,  1821,  entered  up 
judgment  OD  a  judgment  bond,  and  issued  execution,  &c. 
The  bill  pray,  d,  that  the  defendant  may  be  decreed  to  come 
to  a  just  and  fair  settlement  with  the  plaintiffs,  and  that  so 
much  of  the  principal  and  interest,  as  was  fairly  due  to  the 
defendant,  on  the  transactions  stated  in  the  bill,  be  allowea 
to  him,  and  the  balance  paid  over  by  him  to  the  plaintiffs ; 
and  that  the  defendant  be  decreed  to  deliver  up  to  the 
plaintiffs,  the  checks,  drafts,  &c.,  mentioned  in  the  bill, 
and  to  acknowledge  satisfaction  of  the  judgment  entered 
up  against  the  plaintiffs,  and  for  an  injunction  to  restrain 
his  proceeding  on  the  execution,  and  for  discovery  and 
general  relief.  An  injunction  was  accordingly  granted. 

The  defendant,  on  the  22d  of  February,  1822,  put  in  a 
plea,  which  was  sworn  to,  that  if  the  plaintiffs,  or  either  of 
them,  ever  had  any  cause  of  suit  against  the  defendant, 
concerning  the  moneys  charged  as  paid  beyond  lawful  in- 
terest, or  were  entitled  to  a  discovery  concerning  the  same, 
such  sums  of  money  were  not  received,  nor  did  they  accrue, 
nor  did  the  right  of  discovery  exist  within  one  year  before 
the  bill  was  filed,  and  process  of  subpoena  served ;  and,  for 
that  reason,  the  defendant  was  not  liable  to  be  sued,  &c. 
That  the  defendant,  within  the  year  aforesaid,  had  not 
agreed  to  come  to  any  account  with  the  plaintiffs,  to  satisfy 
them  for  the  moneys  received.  That  none  of  the  sums, 
charged  to  have  been  received  as  usurious,  were  paid  within 
one  year  before  filing  the  bill,  &c. ;  and  the  defendant 
pleaded  the  limitation,  contained  in  the  act,  entitled  •'  an 
act  for  preventing  usury,"  passed  February  8th,  1787, 
(Sess.  10.  ch.  13.)  setting  forth  the  second  and  fourth 
sections  of  the  act ;  and  pleading  the  matters  aforesaid, 
and  the  statute  in  bar  of  the  bill. 

The  cause  was  set  down  for  hearing  on  the  plea. 
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*H.  Bleecker,  in  support  of  the  plea,  contended,  that 
the  bill  could  only  be  sustained,  if  at  all,  under  the  fourth 
section  of  the  act,  which  compels  a  discovery ;  and  the 
party  is,  in  accordance  with  the  principles  of  equity,  ac- 
quitted from  the  penalties  and  forfeitures  imposed  by  the 
English  statute.  Instead  of  these  penalties,  our  act  gives 
a  new  remedy  to  the  party,  by  an  action  at  law,  to  recover 
back  the  excess  of  interest  paid  beyond  the  lawful  rate,  at 
any  time  within  one  year  after  the  money  is  paid  ;  and  if 
the  party  himself  neglects  to  bring  his  action,  within  the 
year,  then  the  act  gives  any  third  person  a  right  to  sue  for, 
and  recover  the  same,  the  one  moiety  of  the  amount  re- 
covered for  the  use  of  the  person  prosecuting,  and  the 
other  moiety  for  the  poor  of  the  town  or  place  where  the 
offence  was  committed.  The  fourth  section  is  auxiliary 
to,  and  commensurate  with,  the  remedy  by  action  at  law, 
•given  in  the  second  section  ;  where,  therefore,  the  right  to 
sue  at  law  does  not  exist,  the  party  is  not  entitled  to  a  bill 
of  discovery.  This  is  manifest,  from  the  words  of  the  act, 
which  declares,  that  "for  the  better  discovery "  of  the 
usury  paid,  &c.,  all,  and  every  person  or  persons  who,  by 
virtue  of  this  act,  shall  or  may  be  liable  to  be  sued  for  the 
same,  shall  be  obliged  and  compellable  to  answer,  upon 
oath,  such  bill  or  bills  as  shall  be  preferred  against  him, 
&c.,  in  the  Court  of  Chancery,  for  discovering,  &c.  Now, 
the  person  or  persons,  who  are  compellable  to  discover, 
are  only  liable  "  to  be  sued  for  the  same,"  "  within  one 
year."  This  case,  then,  in  regard  to  the  limitation,  is 
stronger  than  those  where  the  general  statute  of  limitations 
is  pleaded,  and  by  which  this  Court  considers  itself  bound. 
(Lansing  v.  Starr,  2  Johns.  Ch.  Rep.  150.)  For  the  stat- 
ute, in  this  case,  does  not  rest  on  a  mere  presumption,  but 
permits  a  recovery,  and  confines  that  permission  to  one 
year ;  and  the  right  to  a  discovery  by  bill  is  expressly  lim- 
ited to  the  party's  liability  at  laic ;  thus  creating  a  positive 
limitation  of  the  equitable  right.  The  case  of  Bosanquet 

VOL.  VI.  14  105 


98*  CASES  IN  CHANCERY. 

1822.       v>  *Dashwood,  (Cases  temp.  Talbot,  37.)  cited  in  Dey  r. 
^^v***'  Dunham,  (3  Johns.  Ch.  Rep.  182.)  was  that  of  a  bill  filed 
v.  against  an  executor,  to  discover  the  usury  received  by  hia 

testator,  and  where  the  executor,  being  a  mere  trustee, 
could  not  be  personally  affected  by  the  penalties  and  for- 
feitures, and,  of  course,  could  not  make  the  objection  to  a 
discovery.  It  is  a  well-settled  rule  in  the  English  Court 
of  Chancery,  that  a  bill  for  a  discovery  of  usury  may  be 
demurred  to,  upon  the  clear  principle  of  equity,  that  a 
party  cannot  be  called  on  to  criminate  himself,  or  to  ex- 
pose himself  to  a  penalty  or  forfeiture.  (Cooper's  Equ. 
PL  202,  203,  204.) 

Our  statute  has  new  modelled  the  law  as  to  usury.  It 
has  adopted  that  part  only  of  the  English  statute  which 
forfeits  and  avoids  the  security  at  law,  and  has  rejected 
the  penalties  of  triple  value,  fine,  and  imprisonment ;  and 
has  added  the  remedy,  by  an  action  at  law,  to  recover  back . 
the  usurious  excess  paid,  and  by  a  bill  in  chancery,  in  aid 
of  the  action  at  law,  but  confining  and  limiting  this  remedy 
to  one  year.  In  England,  there  is  no  such  remedy  by  ac- 
tion of  law  ;  nor  is  there  any  limitation  to  the  relief  afford- 
ed by  the  English  statute.  Our  statute  confines  the  bill 
to  cases  only  where  the  party  is  liable  to  be  sued  at  law, 
and  controls  the  remedy  given  to  recover  back  the  usury 
paid.  The  bill,  in  this  case,  does  not  seek  to  cancel  the 
judgment,  as  a  vicious  and  forfeited  security,  but  merely 
to  recover  back  340  dollars,  for  usury,  or  excess  of  inter- 
est paid.  Indeed,  a  judgment  is  not  a  contract  or  assurance, 
within  the  statute.  (Ord  on  Usury,  93.)  The  plaintiffs 
seek  to  destroy  the  judgment,  by  showing,  that  the  defend- 
ant owes  them,  for  excess  of  interest,  more  than  the  amount 
of  the  judgment. 

W.  A.  Duer,  contra,  contended,  that  the  remedy  given 
by  the  statute  was  merely  cumulative.     That  the  party 
before  the  statute,  might  have  brought  his  action  at  corp 
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mon  *law,  to  recover  back  the  money  illegally  extorted        1822. 
from  him.     A  plea  like  the  present  is  not  to  be  favored  v— ^-v-**-' 
in  this  Court,  which  upholds   and   enforces   the   statute  v. 

against  usury.  Though  a  party  may,  in  some  cases,  be 
concluded,  by  suffering  a  verdict  and  judgment  to  pass 
against  him,  on  usurious  notes,  without  applying  in  due 
season  to  this  Court  for  relief,  yet,  in  a  case  where  he  is 
entitled  to  relief,  the  Court  will  open  the  accounts  at 
large,  as  to  all  the  dealings  and  transactions  between  the 
parties  from  the  commencement  of  the  first  loan,  though 
included  in  a  judgment  confessed.  (Thompson  v.  Berry, 
3  Johns.  Ch.  Rep.  395.) 

THE  CHANCELLOR.  The  bill  seeks  to  compel  the  de- 
lendant  to  account  for  moneys  which  have  been  exacted, 
and  paid  to  him  for  excess  of  interest,  beyond  the  rate  al- 
lowed by  law,  during  a  series  of  transactions  detailed  in 
the  bill.  The  defendant  pleads  in  bar  the  act  for  prevent- 
ing usury,  as  requiring  the  right  of  discovery  of  the  usuri- 
ous excess,  and  the  right  of  action  to  have  accrued  within 
one  year  previous  to  the  commencement  of  the  suit.  The 
cause  has  been  set  down  for  hearing  upon  this  plea,  and 
the  simple  point  is,  whether  there  be  any  such  statute  lim- 
itation to  the  suit. 

The  statute  of  the  8th  of  February,  1787,  for  preventing 
usury,  has  omitted  the  penalties  and  forfeitures  contained 
in  the  English  statutes;  and  in  the  colony  act  of  1737.  It 
only  prohibits  any  higher  rate  of  interest  than  7  per  cent., 
and  declares  void  all  contracts  and  securities  wherein  more 
shall  be  exacted.  It  then  provides,  that  where  a  higher 
rate  of  interest  shall  have  been  paid,  the  borrower  may  re- 
cover back  the  excess  by  an  action  of  debt  at  law,  within 
one  year  next  after  the  payment ;  and  in  case  the  party 
aggrieved  does  not  sue  within  the  year,  any  other  person, 
within  a  year  after  such  neglect,  may  bring  a  qui  tarn  suit 
for  such  usurious  excess,  and  one  moiety  of  *the  recovery  [  *  100  J 
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182*2.       snaM  be  to  h's  use>  and  the  other  moiety  to  the  use  of  the 
<-^~v-+*~'  poor  of  the  town  where  the  offence  was  committed. 

v.  There  is  nothing  in  this  provision  that  applies  directly 

to  the  case.  The  statute  does  not  limit,  by  any  express 
words,  as  in  the  general  act  for  the  limitation  of  actions  of 
law,  the  bringing  of  the  suit  to  one  year.  It  only  gives  the 
popular  action,  in  case  of  neglect  on  the  part  of  the  bor- 
rower to  bring  his  suit  within  the  year  ;  the  popular  action 
is,  of  course,  limited  to  the  year  next  succeeding,  because 
such  an  action  rests  entirely  upon  the  statute,  and  without 
it  no  such  popular  action  could  exist.  But  the  party  ag- 
grieved by  the  payment  of  illegal  interest  was  entitled,  be- 
fore the  statute  of  1787,  and  upon  principles  of  common 
law,  to  his  remedy  for  a  recovery  of  the  excess  of  inter- 
est, on  the  ground  of  its  being  illegally  and  oppressively 
exacted.  The  case  of  Ashley  v.  Reynolds,  (2  Shoiv.  915. 
2  Barnard  K.  B.  40.  S.  C.)  in  1731,  shows,  that  an  ac- 
tion for  money  had  and  received  would  lie  to  recover  back 
the  surplus  beyond  legal  interest  exacted  and  paid.  In 
Smith  v.  Bromley,  (cited  in  the  notes  to  Doug.  696.)  de- 
cided at  Guildhall,  in  1760,  by  Lord  Mansfield,  he  vindi- 
cated such  an  action  by  a  course  of  clear  and  decisive  rea- 
soning, and  showed  that  the  case  of  Tompkins  v.  Bernet 
(1  Salk.  23.  Skinn.  411.)  had  been  very  inaccurately  re- 
ported, and  egregiously  misunderstood.  He  observed, 
that  "  an  action  would  lie  to  recover  back  the  surplus  of 
interest,  if  the  principal  and  legal  interest  had  been  paid  ; 
and  that  the  man  who,  from  mere  necessity,  pays  more 
than  the  other  can  in  justice  demand,  and  who  is  called  in 
some  books  the  slave  of  the  lender,  cannot  be  said  to  have 
paid  it  willingly.  If  it  be  illegal  and  iniquitous  in  the  de- 
fendant to  take,  it  was  so  to  detain.  If  the  act  be  in  itself 
immoral,  or  a  violation  of  the  general  laws  of  public  policy, 
there  the  party  paying  shall  not  have  his  action  ;  for  where 
*  101  1  both  parties  are  equally  criminal  *against  such  general 
laws,  the  rule  is  potior  est  conditio  defcndentis.  But  there 
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are  other  laws  which  are  calculated  for  the  protection  of        1822. 
the  subject  against  oppression,  extortion,  deceit,  &c. ;  and  ^-^^s-*+s 
if  such  laws  are  violated,  and  the  defendant  takes  advan-  v. 

tage  of  the  plaintiff's  condition  or  situation,  there  the  plain- 
tiff shall  recover ;  and  it  is  astonishing  the  reports  do  not 
distinguish  between  the  violation  of  the  one  sort  and  of 
the  other.  It  would  be  absurd  to  apply  the  maxim  voknti 
non  Jit  injuria,  and  to  say  that  any  one  transgresses  a 
law  made  for  his  own  advantage,  willingly.  It  is  necessa- 
ry, for  the  better  support  and  maintenance  of  the  law,  to 
allow  the  action,  for  no  man  will  venture  to  take,  if  he 
knows  he  is  liable  to  refund." 

It  is  to  be  observed,  that  in  Jones  v.  BarJcley,  decided  in 
1781,  (Doug.  698.)  Lord  Mansfield  said,  he  adhered,  and 
the  rest  of  the  judges  of  the  K.  B.  agreed,  to  all  the  doc- 
trine laid  down  in  Smith  v.  Bromley. 

It  is,  therefore,  very  clear,  that  the  act  of  1787  created 
no  new  right  of  action  in  the  party  aggrieved  ;  and  the  act 
to  prevent  usury  was  made  on  purpose  to  protect  persons 
who  are  in  necessitous  circumstances,  from  being  made 
victims  to  extortion  and  injustice.  The  payment  of  usuri- 
ous interest  is  always  an  unwilling  payment.  It  is  rarely 
made,  but  under  the  pressure  of  distress.  On  the  other 
hand,  gaming  may  be  said  to  be  a  voluntary  act,  and  the 
rule  may  fitly  apply,  that  volenti  non  Jit  injuria.  It  has, 
therefore,  been  said,  that  losers  by  gaming  could  not,  at 
common  law,  recover  back  the  money  paid,  nor  without 
the  permission  of  the  statute  of  9  Anne. 

The  last  section  of  the  statute  concerning  usury  relates 
to  a  bill  of  discovery  in  this  Court ;  but  it  says  nothing 
about  the  limitation  of  the  suit.  It  only  declares,  "  thai 
all  and  every  the  person  or  persons  who,  by  virtue  of  this 
act,  shall  or  may  be  liable  to  be  sued  for  the  same,  (i.  e. 
for  the  money,  goods,  or  other  things,  so  taken,  &c.) 
shall  be  obliged  and  compellable  to  answer,  upon  oath, 
*gu«h  bill  or  bills  as  shall  be  preferred  against  him,  her,  or  *  102  ] 
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1822.  them,  in  the  Court  of  Chancery,  for  discovering  the  sum 
or  sums  of  money,  goods,  or  other  things,  so  taken,  ac- 
cepted,  or  received."  Perhaps  this  provision  may  have 
been  inserted  for  greater  caution,  and  in  aid  of  the  action 
at  law,  to  recover  back  the  excess,  and,  probably,  the  bill 
might  be  brought  by  the  common  informer,  after  he  had 
commenced  his  suit  at  law.  But  as  there  are  no  penalties 
or  forfeitures  existing  in  our  statute,  and  as  the  bill  to  dis- 
cover and  return  the  usurious  excess  will  only  apply  when 
the  real  debt  and  interest  have  been  paid,  or  tendered, 
there  can  be  no  sound  objection  to  the  bill  of  discovery  ; 
and  the  remedy  in  this  Court  to  the  party  aggrieved  was 
perfect  before  the  statute.  There  is  no  limitation  to  the 
suit  in  this  Court ;  and  yet  if  there  was  a  clear  and  positive 
statute  limitation  to  the  suit  at  law,  it  might  then  be  the 
duty  of  this  Court,  as  in  other  cases  where  suits  in  equity 
are  not  within  the  words  of  the  statute  of  limitations,  to 
adopt  and  apply  the  same  limitation  to  the  relief  sought 
here.  But  we  ought  to  require  a  positive  limitation  at 
law,  and  not  one  uncertain  and  depending  upon  a  very 
doubtful  and  unsettled  construction.  I  should  be  inclined 
to  think,  that  the  action  of  the  party  is  not  limited  at  law 
by  the  usury  act,  any  further  than  a  limitation  may  grow 
out  of  a  collision  between  the  private  and  the  popular  ac- 
tions. If  the  common  informer  commenced  his  suit  after 
the  year,  the  right  attaches  in  him  ;  and  a  subsequent  suit 
by  the  party  aggrieved,  either  at  law  or  in  this  Court,  would 
be  inconsistent  with  that  right,  and  probably  would  not  be 
sustained  ;  for  the  offender  ought  not  to  be  obliged  twice 
to  refund  the  usurious  excess,  once  to  the  common  in- 
former, for  the  use  of  him  and  of  the  poor,  and  again  to 
the  party  aggrieved.  He  ought  not  to  pay  the  money 
twice,  for  that  would  be  superadding  a  penalty  or  forfeiture 
which  the  statute  does  not  give.  The  right  of  the  party 
aggrieved  is  therefore  necessarily  limited,  and  lost  by  the 
[  *  103  ]  interference  of  the  popular  action  given  by  the  statute  Us- 
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fore  he  has  asserted  his  right.     But  until  such  a  popular        1822. 

action  has  been  commenced,  and  some  third  person  has  '-* **^s-^' 

PALMER 
thereby  created  and  attached  a  right  in  himself,  I  am  not  v. 

prepared  to  say  that  the  party  aggrieved  may  not  have  his 
action  after  the  year,  equally  as  if  no  such  popular  action 
had  ever  been  given.  And  the  actual  existence  of  a  suit 
at  law  or  equity  by  the  party  aggrieved,  would  fix  the  right 
to  the  surplus  in  himself,  and  prevent  the  subsequent 
popular  action.  There  is  no  right  in  any  third  person  to 
be  recognized,  until  some  third  person  has  actually  brought 
his  suit ;  and  if  the  party  aggrieved  has  anticipated  him, 
though  after  the  year,  he  suffers  no  injury,  for  he  had  no 
right.  The  party  aggrieved  ought,  at  least,  to  stand  upon 
an  equal  footing  with  the  community  at  large,  and  to  have 
a  right  in  common  with  any  other  person  to  sue  ;  and  if 
any  question  should  arise,  it  would  seem  to  be  between 
him  and  the  overseers  of  the  poor  of  the  town,  touching  a 
moiety  of  the  recovery,  and  not  between  him  and  the 
subsequent  common  informer,  or  between  him  and  the  guilty 
party.  The  right  of  the  party  aggrieved  is  then  liable  to 
be  arrested  during  the  course  of  the  second  year,  by  the 
popular  action  ;  but  if  there  be  no  popular  action  com- 
menced, the  right  of  the  party  aggrieved  is  not  in  the  mean 
time  suspended.  It  exists  in  full  force,  and  may,  at  any 
time  before  the  common  informer  has  attached  the  right  in 
himself,  be  exerted ;  and  it  survives  the  second  year,  if  no 
such  popular  action  be  previously  brought ;  and  continues 
subject  only,  as  before  the  statute,  to  the  general  limitation 
of  suits  by  the  law  of  the  land. 

To  show  the  long-established  right  of  the  borrower  to 
recover  back,  as  well  in  this  Court  as  at  law,  the  surplus  of 
interest  which  had  been  illegally  and  oppressively  exacted, 
I  need  only  refer  to  the  case  of  Bosanquet  v.  Dashwood, 
(Cases  temp.  Talbot,  37.)  in  1734,  and  which  was  cited 
with  much  approbation  by  Lord  Mansfield,  in  a  case  to 
*which  I  have  already  referred.  The  bill  was  by  assignees  [  *  104  ] 
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1622  °^  a  bankrupt  against  the  executors  of  the  lender,  who 
.^-v-^-'  had,  in  his  lifetime,  lent  several  sums  of  money  to  the 
A  vMt  bankrupt  upon  bond,  and  had  taken  advantage  of  his  ne- 
cessities, and  exacted  interest  at  the  rate  of  10  per  cent., 
(though  six  per  cent  was  then  the  legal  interest,)  and  had 
entered  into  other  agreements  for  that  purpose,  and  the 
bankrupt  so  continued  paying  10  per  cent,  interest  from 
17 10  to  1724.  The  case,  in  respect  to  the  continuation 
and  constant  occurrence  of  the  extortion,  bears  a  consid- 
erable resemblance  to  the  present  case  as  detailed  in  the 
bill,  though  the  present  case  is  undoubtedly  much  more 
aggravated,  and  is  a  signal  instance  of  persevering  and 
grievous  oppression.  The  answer  of  the  executors  admit- 
ted the  charges,  but  contended  that  the  bankrupt  had 
acknowledged  the  accounts,  and  voluntarily  paid.  It  was 
insisted,  on  the  part  of  the  executors,  that  it  was  hard  to 
inquire  into  transactions  of  so  long  a  standing,  and  when 
the  parties  had  on  all  sides  submitted  to  the  agreement. 
But  Sir  Joseph  Jekyll,  the  master  of  the  rolls,  decreed  that 
the  defendants  should  account,  and  that  if  the  testator  had 
received  more  than  what  was  due,  with  legal  interest,  it 
should  be  refunded  ;  and  this  decree  was  affirmed  by  Lord 
Ch.  Talbot.  He  observed,  that  chancery  would  not  decree 
penalties ;  but  this  Court  would  never  see  a  creditor  run- 
ning away  with  an  exorbitant  interest  beyond  what  the 
law  allows,  though  the  money  had  been  paid.  The  Court 
would  relieve  against  a  covenant  which  was  unjust  and 
oppressive,  and  particularly  where  the  covenant  or  agree- 
ment was  against  an  express  law,  as  the  statute  of  usury, 
though  the  party  may  have  submitted  for  a  time  to  the 
terms  imposed  upon  him.  The  payment  of  the  money 
will  not  alter  the  case  in  a  Court  of  equity,  for  it  ought 
not  to  have  been  paid.  The  debtor  was  oppressed,  and 
his  necessities  obliged  him  to  submit  to  those  terms.  Noi 
could  it  be  said,  in  any  case  of  oppression,  that  the  party 
[  *  105  |  "^oppressed  was  particeps  criminis,  since  it  was  this  vei) 
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hardship  which  he  labored  under,  and  which  was  imposed        1822. 

on  him  by  another,  that  constituted  the  crime.     The  case  ^~^~v-*^' 

PALMER 
of  gamesters,  to  which  that  had  been  compared,  was  in  no           v. 

way  parallel,  for  there  both  parties  are  criminal.  It  is  a 
common  direction,  in  all  cases,  where  securities  are  sought 
to  be  redeemed,  that  if  the  party  has  been  overpaid,  he 
shall  refund.  Must  he  keep,  observes  the  chancellor,  that 
he  has  no  right  to,  merely  because  he  has  got  it  in  his 
hands > 

These  observations  of  Lord  Talbot,  and  those  also  ot 
Lord  Mansfield,  in  Smith  v.  Bromley,  are  very  weighty, 
and  entirely  convincing  as  to  the  justice  and  equity  of  the 
action  of  the  borrower,  to  recover  back  the  surplus  interest. 
We  can  hardly  suppose,  in  a  case  of  such  commanding 
equity,  that  the  act  of  1787,  made  on  purpose  to  prevent 
oppressive  usury,  and  to  relieve  the  injured  party, intended 
to  confine  his  remedy  to  the  period  of  one  year,  when,  in 
all  other  cases,  under  the  general  act  of  limitations,  the 
party  aggrieved  has  three  years  to  bring  his  suit  for  any 
cause  of  action  accruing  under  a  statute,  and  limited  to 
him.  The  popular  action,  given  in  the  usury  act,  was  in- 
tended only  to  enforce,  with  more  absolute  certainty,  the 
return  of  the  surplus,  and,  thereby,  to  increase  the  risk  and 
lessen  the  temptation  to  usury ;  and  we  ought  to  take  the 
words  in  the  strictest  sense,  so  far  as  they  may  be  supposed 
to  impose  a  limitation  on  the  antecedent  remedy  of  the 
injured  party.  This  was  the  doctrine  of  Lord  Hardivicke, 
in  Rawden  v.  Shadwdl,  (Amb.  269.)  where  the  loser  at 
play  brought  a  bill  to  be  relieved  against  his  bond,  and  to 
be  repaid  the  money  he  had  advanced,  and  the  lord  chan- 
cellor decreed  accordingly ;  and,  as  it  is  said,  with  great 
clearness,  notwithstanding  the  transaction  was  many  years 
ago,  and  notwithstanding  the  statute  of  9  Anne  had  al- 
lowed the  loser  to  sue  for  the  money  paid  within  three 
months,  and  on  his  neglect,  a  common  *informer  might  [*  106J 
sue.  He  held,  that,  under  that  act,  the  securities  for 
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1822.       money  won  at  play  were  void,  and  payment,  under  any 
*-**~v-^-'  security,  could  not  be  supported ;  and  that  the  time  limited 

1*4 1  M  V  11 

v.  for  suing  referred  only  to  the  money  actually  paid  at  the 
time  it  was  lost,  and  did  not  extend  to  securities. 

The  construction  of  the  act  of  1787,  which  I  have  sug- 
gested in  this  case,  is  perfectly  consistent  With  the  rights  of 
the  common  informer,  and  with  the  antecedent  rights  of  the 
party  aggrieved,  since  they  both  may  exist  in  accordance 
with  the  equity  and  policy  of  the  statute. 

I  shall,  accordingly,  overrule  the  plea,  with  costs,  and 
direct  that  the  defendant,  within  six  weeks,  answer  the  bill. 

The  following  order  was  entered : 

"  It  is  declared,  that  there  is  no  limitation  of  time  in  the 
act  for  preventing  usury,  in  the  plea  referred  to,  as  to  a 
suit  in  this  Court,  at  the  instance  of  the  party  aggrieved, 
to  compel  the  defendant  to  discover  and  refund  the  usuri- 
ous excess  which  has  been  paid,  provided  it  be  not  aver- 
red, and  be  not  the  fact,  that  a  popular  action  was  duly 
and  bona  fide  commenced  under  the  said  act,  prior  to  the 
filing  of  the  bill  to  recover  such  excess,  and  no  such  aver- 
ment is  contained  in  the  plea  in  this  case.  It  is,  thereupon, 
ordered  and  adjudged,  that  the  plea  be  overruled,  with 
costs,  to  be  paid  by  the  defendant  to  the  plaintiffs,  and 
that  the  defendant  pay  such  costs,  to  be  taxed,  and  put  in 
a  full  and  sufficient  answer  to  the  said  bill,  in  six  weeks 
after  service  of  a  copy  of  this  order  on  him,  or  his  solicitor, 
or  that  the  bill  be  taken  pro  confesso  against  him."  (a) 

(a)  In  Wilcox,  qui  tarn,  SfC.  v.  Fitch,  (20  Johns.  Rep.  472.)  the  Supreme 
Court  decided,  that  a  qui  tarn  action,  on  the  fourth  section  of  the  act  for 
the  prevention  of  frauds,  which  gives  a  moiety  of  the  sum  recovered  to 
the  people,  and  the  other  moiety  to  the  party  aggrieved,  was  not  within 
the  statute  of  limitations. 

In  Wheaton  v.  Hibbard,  (20  Johns.  Rep.  290.)  the  Supreme  Court  held, 
that  the  borrower,  who  had  paid  more  than  the  legal  rate  of  interest,  was 
not  confined  to  the  remedy  given  by  the  statute ;  but  might  maintain 
assumpsit,  at  common  law,  to  recover  back  the  excess  of  interest,  on  pay 
ing,  or  offering  to  pay,  the  principal  lent,  with  lawful  interest. 
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SHERMA* 

i  against  DODGE  and 
others. 


*SHERMAN  AND  BATCHELDOR  against  DODGE  and      DODGE. 


Under  the  ad  authorizing  the  loan  of  moneys,  &c.,  passed  Jlpril 
18th,  1786,  (Sess.  9.  ch.  40.)  the  loan-officers  are  bound  strictly  to 
pursue  the  directions  of  the  statute,  in  the  sale  of  premises  mort- 
gaged. If,  therefore,  there  be  a  defect  in  the  advertisement  of  sale, 
in  describing  the  quantity  and  situation  of  the  land,  the  sale  is  ir- 
regular and  void ;  and  the  purchaser,  under  such  sale,  was  de- 
creed to  release  all  his  title  to  the  owners  of  the  equity  of  redemp- 
tion ;  and  a  note,  given  by  him  to  the  loan-officers,  for  the  surplus 
of  money,  was  ordered  to  be  delivered  up  and  cancelled ;  but  the 
defendant,  being  an  innocent  and  bona  fide  purchaser,  was  not 
subjected  to  costs. 

THE  bill  (filed  August  4th,  1819)  stated,  that  in  June, 

1817,  Josiah  Shaw,  who  was  then  -seised  of  a  lot  of  land, 
01  farm,  being  the  south  half  of  lot  No.  22,  in  Curry's 
patent,  in  Charleston,  Montgomery  county,  containing  100 
acres,  gave  to  the  plaintiffs,  to  whom  he  was  justly  indebted, 
for  goods  sold  and  delivered,  a  bond  and  warrant  of  attor- 
ney to  secure  the  debt,  being  1,460  dollars,  on  which  a 
judgment  was  entered  up,  and  execution  issued  thereon, 
and  the  land  above  mentioned  advertised  by  the  sheriff 
for  sale.     That  on  the  20th  of  January,  1818,  the  plaintiffs, 
for  the  first  time,  discovered  that  Shaw  had  previously 
mortgaged  the  land,  on  the  1st  of  April,  1814,  to  D.  Kimball, 
for  1,500  dollars,  and  that  the  mortgage  had  been  assigned, 
on  the  1st  of  December,  1814.  to  /.  Schuyler,  for  421  dol- 
lars ;  and  the  plaintiffs,  to  save  their  debt,  Shaw  having 
become  insolvent,  paid  up  the  mortgage,  and  took  an  as- 
signment *thereof  from  Schuyler,  to  whom  they  paid  420       [  *  108  J 
dollars  and  the  interest  then  due,  on  the  20th  of  January, 

1818,  whereby  their  title  became  absolute.     That  in  Oc- 
tober, 1818,  the  plaintiffs,  for  the  first  time,  discovered  that 
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1822.  one  Bartholomew  Dodge,  who  had,  or  pretended  to  have,  a 
title  to  the  lot,  had,  on  the  9th  of  July,  1788,  mortgaged 
the  lot  to  the  loan-officers  of  the  county  of  Montgomery,  to 
secure  the  sum  of  thirty  pounds,  with  interest,  pursuant  to 
an  act  of  the  legislature,  passed  April  18th,  1786.  (1 
Greenl  ed.  L.  N.  Y.  247.  Sess.  9.  ch.  40.)  The  plain- 
tiffs alleged,  that  the  farm  in  question  was  worth,  at  least, 
two  thousand  dollars.  That  Aaron  Haring,  and  Peter 
Brooks,  jr.,  defendants,  are,  and  have  been,  for  several 
years,  loan-officers  of  the  county  of  Montgomery ;  and  they, 
on  the  15th  of  September,  1818,  sold  the  whole  of  the  said 
farm  or  lot,  for  the  interest  due,  the  15th  of  June,  1818,  on 
fifteen  dollars  only,  the  whole  of  the  principal,  excepting 
the  15  dollars,  having  been  paid  as  early  as  1800,  and  the 
interest,  yearly,  on  the  15  dollars,  to  the  third  Tuesday  of 
June,  1818.  That  the  defendants  W.  L.  Dodge  and 
Daniel  Paris  became  the  purchasers  of  the  lot  for  the 
sum  of  400  dollars,  and  paid  the  principal  and  interest 
due  on  the  mortgage,  and  the  costs,  amounting  to  19  dol- 
lars, and  gave  their  note  for  the  balance  of  381  dollars,  to 
P.  Brooks,  jr.,  dated  9th  of  October,  1818,  and  both  of  the 
loan-officers  executed  a  deed  for  the  whole  lot.  The  bill 
further  stated,  that  the  loan-officers  did  not  advertise  the 
land  according  to  the  directions  of  the  act  of  1786;  but 
that,  if  any  advertisements  at  all  were  fixed  up,  they  were 
defective  in  not  stating  the  quantity  of  the  land,  the  name 
of  the  mortgagor,  and  a  description  of  its  situation,  as  the 
only  description  given  by  them,  in  the  advertisement,  was 
as  follows  :  "  The  southernmost  half  of  lot  number  twenty- 
one,  in  a  patent  granted  to  William  Curry  and  others ; " 
and  which  was  particularly  erroneous  and  deceptive,  as  the 
[  *  109  ]  lot  was  No.  22,  and  the  loan-officers  actually  *conveyed  to 
Dodge  and  Paris  lot  No.  22.  That  the  plaintiffs  had 
applied  to  D.  and  P.,  and  requested  a  release  of  the  prop- 
erty, tendering  to  them  fifty  dollars,  in  specie,  and  an  in- 
demnity against  the  note ;  that  P.  had  released  his  c'aim, 
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but  that  D.  had  refused  to  release  his  title,  unless  the  1822. 
plaintiffs  would  pay  him  fifty  dollars,  and  procure  the 
indemnity  of  John  Taylor,  though  the  loan-officers  had 
offered  to  give  up  the  note,  if  D.  would  release  the  lot. 
That  D.  had  brought  an  action  of  ejectment  against  the 
tenant  in  possession,  &c.  Prayer,  for  relief  generally,  and 
an  injunction  against  proceeding  in  the  ejectment  suit. 
The  injunction  was  granted.  The  bill  was  taken  pro  con- 
fcsso  against  Haring  and  Brooks.  The  defendant  D. 
answered,  admitting  the  sale  by  the  loan-officers,  as  stated 
in  the  bill,  but  denying  any  notice,  at  the  time  of  the  pur- 
chase by  him  and  P.,  of  any  mistake  or  defect  in  the  ad- 
vertisements, &c.  He  admitted  the  tender  as  charged,  and 
that  he  offered  to  release  on  the  payment  of  50  dollars,  for 
his  trouble  and  expenses,  and  an  indemnity  signed  by  J. 
T.,  or  on  the  indemnity  alone  ;  but  the  plaintiffs'  solicitor 
demanded  costs.  He  set  forth  the  mortgage,  in  which  the 
lot  is  called  No.  21,  which  is  the  only  mistake,  the  boun- 
daries given  being  those  of  lot  22. 
Proofs  were  taken  in  the  cause. 

Parker,   for   the   plaintiffs.     He    stated   the   following 
points : 

1.  That  the  sale,  by  the  loan-officers,  was  void,  for  not 
conforming  strictly  to  the  directions  of  the  statute. 

2.  That  the  defendants  D.  and  P.  must  be  presumed 
to  have  known  the  directions  of  the  statute,  and  were, 
therefore,  purchasers  at  their  peril. 

3.  That  D.  was  bound  to  release,  on  being  informed  of 
the  irregularity,  and  the  tender  made  to  him. 

4.  That  the  plaintiffs  were  not  bound  to  indemnify  him 
against  the  note,  as  the  plaintiffs  were  equitably  entitled  to 

*the  surplus  in  the  hands  of  the  loan-officers  ;  and,  having       \  *  1 10  ] 
obliged  the  plaintiffs  to  come  to  this  Court  for  relief,  he 
ought  to  pay  costs.     He  cited  3  Johns.  Ch.  Rep.  344,  345. 
4  Cr cinch's  Rep.  413. 

117 


NO  CASES  IN  CHANCERY. 

1822.  Dodge,  contra,  said,  that  as  the  mistake  in  the  number 

of  the  lot  was  made  by  the  mortgagor,  under  whom  the 
plaintiffs  claim  title,  they  were  estopped  from  making  the 
objection.  That  if  there  was  any  defect  in  the  notice  or 
advertisement  of  sale,  it  was  a  question  of  law,  and  the 
plaintiffs  might  make  it  a  ground  of  defence  in  the  eject- 
ment suit.  That  the  plaintiffs  were  not  entitled  to  a  re- 
lease ;  but  if  any  was  to  be  made,  it  should  be  to  the  loan- 
officers.  That  he  was  an  innocent  purchaser,  and  ought 
not  to  pay  costs. 

THE  CHANCELLOR  declared,  that  the  sale  by  the  de- 
fendants H.  and  B.,  as  loan-officers,  of  the  mortgaged 
premises,  was  irregular  and  void,  because  it  was  not  made 
in  pursuance  of  the  due  previous  notice  required  by  the 
twentieth  section  of  the  act  of  the  18th  of  April,  1786. 
(Sess.  9.  ch.  40.)  That  act  required  the  advertisements 
of  sale  to  be  fixed  at  not  less  than  three  of  the  most  public 
places  in  three  or  more  towns  of  the  county  where  the 
premises  were  situated,  describing  the  quantity  and  situa- 
tion of  the  lands  mortgaged ;  and  the  notice  in  this  case 
did  not  appear  to  have  been  put  up  at  the  requisite  public 
places,  and  the  advertisements  (if  any  were  published)  did 
not  describe  the  quantity  or  true  situation  of  the  lands  to 
be  sold.  This  appeared,  he  said,  satisfactorily,  from  the 
charge  in  the  bill,  from  the  admission  of  the  bill  by  the 
loan-officers,  who  suffered  it  to  be  taken  pro  confesso,  and 
from  the  absence  of  all  proof  of  notice.  The  note  given 
to  the  loan-officers  for  the  balance  of  the  purchase  money 
was  ordered  to  be  delivered  up  to  be  cancelled,  and  the 
defendant  D.  was  thereupon  ordered  to  release  all  his 
1*111  ]  *claim  and  title  under  the  purchase  to  the  plaintiffs,  who 
were  the  owners  of  the  equity  of  redemption,  and  in  pos- 
session of  the  premises.  The  case  was  deemed  to  fall 
within  the  principle  of  the  decision  in  Denning1  v.  Smith 
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(3  Johns.  Ch.  Rep.  332.)  which  required  the  directions  of        1822. 

the  statute  in  respect  to  the  sale  to  be  strictly  pursued.         s^—s^-^^ 

ST.  JOHN 
No  costs  were  given  to  either  party  as  against  the  other,  v. 

as  there  was  no  fraud  or  bad  faith  in  the  sale  or  purchase : 
and  the  defendant  D.  purchased  without  knowledge  of 
any  irregularity  in  the  notice  of  sale,  and  was  not,  under 
the  circumstances  of  the  case,  chargeable  with  any  unrea- 
sonable and  unjust  assertion  of  his  claim,  in  any  stage  of 
the  transaction. 

Decree  accordingly. 


ST.  JOHN  against  BENEDICT  and  another. 

Where  a  deed  has  been  executed  pursuant  to  a  urritten  agreement 
between  the  parties,  parol  evidence  is  inadmissible  to  show  a  re- 
sulting  trust. 

A  bill  for  the  specific  performance  of  an  agreement  is  addressed  to 
the  sound  judicial  discretion  of  the  Court,  in  the  exercise  of  its  ex- 
traordinary jurisdiction  ;  where,  therefore,  the  agreement  appears 
to  have  been  made  to  defeat  or  defraud  a  creditor  of  the  plaintiff, 
or  an  intervening  purchaser  at  a  sheriff's  sale,  under  a  judgment 
and  execution  against  him,  a  specific  performance  will  .not  be 
decreed. 

THE  bill  (filed  June  13,  1818)  stated,  that  the  plain- 
tiff,  on  the  first  of  January,  1807,  purchased  and  took  an 
assignment  of  a  contract,  made  October  31,  1806,  between 
William  Thaycr,  and  an  agent  of  the  Pultency  estate,  for 
the  purchase  of  lot  No.  35,  in  township  No.  13,  in  the 
*third  range  of  townships  in  the  county  of  Ontario,  con-  [  *  112] 
taining  148^  acres  of  land,  by  which  the  agent  covenanted 
to  convey  to  T.  the  lot,  in  fee,  on  the  payment  of  371  dol- 
lars and  25  cents,  in  two  annual  payments,  with  interest, 
&c.  That  the  plaintiff  immediately  after  the  assignment 
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1822.  °f  tne  contract  to  him,  entered  into  possession  of  the  land, 
and  has  since  bern  in  possession,  (exrepting  such  part  as 
has  been  sold  by  him,)  having  made  nprovements  there- 


Thayer,  at  the  time  of  the  contract,  paid  61  dollars  and  80 
cents,  and  the  plaintiff  has  since  paid  to  the  agent  of  the 
Pulteney  estate  200  dollars.  That  on  the  22d  November, 
1816,  Isaac  Herrington,  defendant,  entered  into  a  contract 
with  the  plaintiff,  for  the  purchase  of  fifty  acres  of  the  land 
for  500  dollars  ;  and  paid  175  dollars,  and  agreed  to  pay 
the  residue  to  the  agent  of  the  Pulteney  estate,  when  it 
should  be  called  for.  That  on  the  last  day  r»f  December, 
1816,  or  the  first  of  January,  1817,  the  plaintiff  and  H., 
at  the  office  of  the  said  agent,  agreed  that  the  original  con- 
tract with  Thayer  should  be  given  up  and  cancelled,  and 
that  H.  should  take  a  new  contract,  in  his  own  name,  for 
the  whole  lot  ;  and  that  on  paying  the  balance  due.  being 
about  273  dollars,  to  the  agent,  a  deed  should  be  executed 
to  him,  and  he  was  to  retain  theffty  acres  from  the  north 
end  of  the  lot,  and  convey  the  residue,  being  98£  acres,  to 
the  plaintiff.  The  original  contract  was  accordingly  can- 
celled, and  a  new  contract  entered  into  between  the  agent 
of  the  Pulteney  estate  and  H.  for  the  whole  lot.  That  on 
the  15th  of  February,  1817,  H.,  without  the  knowledge  of 
the  plaintiff,  paid  to  the  agent  the  balance  due  on  the  con- 
tract, and  took  a  deed  in  his  own  name  for  the  whole  lot  ; 
and  H.  afterwards  conveyed  the  whole  lot  to  the  defendant 
Benedict;  and  which  the  plaintiff  alleged  to  have  been 
done  fraudulently,  and  with  a  view  to  defeat  his  claim  to 
the  98£  acres.  That  the  defendant  B.  has  brought  an 
[•113]  action  of  ejectment  in  the  Supreme  *Court,  against  the 
plaintiff,  to  recover  possession  of  the  98£  acres.  The  bill 
prayed  for  relief,  and  that  the  defendants  mighube  decreed 
to  execute  a  conveyance  to  him  of  the  98£  acres  ;  and  for 
an  injunction  against  proceeding  in  the  ejectment  suit,  and 
for  general  relief. 
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An  injunction  as  to  any  execution  at  law  was  accordingly        1822. 
tssued.  ^*r-^-+^s 

The  defendant  Benedict  put  in  his  answer,  in  which  he  v. 

.         .   .     .,„      BENEDICT. 

stated,  that  a  judgment  was  entered  up  against  the  plamtin 
on  the  23d  of  February,  1816,  at  the  suit  of  Ira  Griffin, 
on  which  an  execution  was  issued,  by  virtue  of  which  the 
sheriff"  of  Ontario  sold  and  conveyed  all  the  right,  title, 
and  interest  of  the  plaintiff  in  the  lot  No.  35,  containing 
148  acres,  describing  the  same  by  metes  and  bounds,  to 
Lemuel  Hol-hkiss,  as  the  highest  bidder,  for  15  dollars; 
and  that  the  plaintiff  never  apprized  H.  of  the  judgment, 
execution,  and  sale,  until  after  H.  had  paid  him  the  175 
dollars,  and  that  H.  was  afterwards  obliged  to  purchase 
the  lot  of  Hotchkiss,  who  conveyed  the  same  to  him,  by 
deed,  bearing  date  the  18th  of  January,  1817;  and  H. 
afterwards  paid  the  agent  of  the  Pulteney  estate  378  dol- 
lars, and  took  a  conveyance  of  the  whole  lot,  of  which  the 
plaintiff  was  apprized,  and  made  no  objection.  That  H., 
on  the  25th  of  September,  1817,  for  the  consideration  of 
800  dollars,  sold  and  conveyed  the  lot  to  the  defendant  B. 
The  defendant  13.  denied  all  knowledge  that  the  plaintiff 
had  or  claimed  to  have  any  title  to  any  part  of  the  lot. 
He  said  that  the  plaintiff  was  in  possession  of  the  98£  acres, 
and  had  told  the  defendant  B.,  that  his  right  and  title  had 
been  sold  at  auction,  and  was  extinct,  and  that  he  had 
nothing  more  to  do  with  the  land.  The  defendant  B 
denied  all  fraud  or  collusion  with  H.,  and  insisted  on  his 
right  to  the  whole  lot. 

The  bill  was  taken  pro  confesso  against  Herrington. 

Proofs  were  taken  in  the  cause ;  and  the  material  facts 
are  stated  in  the  opinion  delivered  by  the  Court. 

*March  26(h.     The  cause  was  brought  to  a  hearing.  [  »  1 14  j 

•S'.  M.  Hopkins,  for  the  plaintiff,  contended,  1.  That  it 

ivas  established  by  the  decree,  entered  pro  confesso  against 
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1822.  Herrington,  and  by  the  proofs,  taken  in  the  cause,  that  H. 
held  the  agreement  between  him  and  the  agent  of  the  Pul- 
teney  estate,  in  trust,  that  when  the  contract  was  performed, 
and  the  lot  conveyed,  that  the  plaintiff  should  receive  a 
conveyance  for  the  98 £  acres  ;  and  that  H.,  having  received 
a  deed  for  the  whole  lot,  was  bound,  in  equity,  to  convey 
the  98£  acres  to  the  plaintiff. 

2.  That  the  defendant,  when  he  took  the  conveyance 
from  H.,  was  chargeable  with  notice  of  the  trust  under 
which  H.  held  the  98£  acres ;  and  so  he  took  that  pari 
of  the  lot,  subject  to  such  trust,  and  was,  therefore,  bouna 
in  equity  to  release  to  the  plaintiff.  He  cited  1  Aik.  384. 
2  Madd.  Ch.  103. 

Henry,  contra,  insisted,  1.  That  the  evidence  to  show  a 
resulting  trust  in  the  conveyance  by  the  representatives  of 
Pulteney  to  H.,  was  incompetent,  as  the  agreement  upon 
which  that  conveyance  was  founded  was  in  writing,  and 
could  not  be  varied  by  parol,  except  to  show  fraud  or  mis- 
take. (I  Johns.  Ch.  Rep.  582.  Roberts  on  Frauds,  94. 
Sugden's  L.  of  V.  414,  415.  16  Johm.  Rep.  199.  1 
Johns.  Ch.  Rep.  281.  283.  429.) 

2.  That  the  agreement  between  the  plaintiff  and  H.,  rel- 
ative to  the  50  acres,  being  in  writing,  but  not  produced, 
nor  its  loss  or  destruction  shown,  all  parol  evidence  relative 
to  it  was  incompetent  and  inadmissible  ;  and  that  proof 
being  excluded,  there  was  no  certainty  as  to  the  parts  of 
the  lot  to  be  conveyed  to  each,  without  which  there  could 
be  no  decree.     (1  Johns.  Ch.  Rep.  283,  284.) 

3.  That  the  exclusion  of  the  parol  proof,  respecting  the 
resulting  trust,  and  the  agreement  between  the  plaintiff  and 
H.,  rendered  the  proof,  as  to  notice  of  the  alleged  trust  to 
Benedict,  incompetent. 

F  *  1 15  1  *4'  That  even  if  such  proof  was  competent,  the  admis- 

sion by  the  plaintiff,  that  his  title  had  been  extinguishe'l, 
and  that  B.  had  purchased  without  fraud,  and  in  ignorance 
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of  the  agreement,  or  understanding  between  the  plaintiff        1822. 
and  .fiT.,  were  sufficient  to  resist  the  execution  of  the  al- 
leged trust. 

5.  That  the  alleged  agreement  between  the  plaintiff  and 
H.  was  designed  to  delay,  hinder,  and  defraud  the  plain- 
tiff's creditors,  and,  therefore,  void 

May  4th.  The  cause  stood  over  for  consideration 
to  this  day. 

THE  CHANCELLOR.     The  bill  seeks  to  establish  and  to    • 
have  enforced  a  resulting  trust  against  the  defendant  Ben- 
edict, who,  it  is  alleged,  was  a  purchaser,  with  notice,  from 
the  fraudulent  trustee. 

[Here  his  honor  stated  the  substance  of  the  pleadings.] 

It  is  abundantly  proved,  that  the  avowed  object  of  the 
new  arrangement,  in  December,  1816,  between  the  plaintiff 
and  H.,  was  to  avoid  the  effect  of  the  sheriff's  sale,  in  Sep- 
tember, under  Griffin's  judgment,  and,  also,  the  judgment 
or  claim  of  another  creditor.  The  original  contract  was 
destroyed,  and  the  balance  was  paid  up,  and  a  new  deed 
executed  to  the  defendant  H.,  on  the  15th  of  February, 
1817,  for  the  whole  lot,  and  the  defendant  H.  had,  pre- 
viously, on  the  18th  of  January,  1817,  purchased  the  .right 
and  title  of  Hotchkiss,  under  the  sheriff's  sale.  He  had 
thus  acquired  a  complete  legal  title  to  the  whole  lot,  and, 
instead  of  conveying  the  50  acres  to  the  plaintiff,  he,  on 
the  25th  of  September,  1817,  conveyed  the  whole  lot  to  the 
defendant  Benedict.  It  seems  to  be  sufficiently  proved, 
that  the  defendant  B.  purchased  with  a  knowledge  of 
the  claim  of  the  plaintiff;  yet  several  witnesses  testify  to 
repeatei  subsequent  declarations  of  the  plaintiff,  that  he 
did  not  believe  the  defendant  B.  had  any  such  knowl- 
edge when  he  purchased. 

*If  the  defendant  B.  is  to  be  charged,  as  I  rather  think       [  *  1 16  ] 
he  ought  lo  be,  with  notice   of  the  plaintiff's  claim,  yet 
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1822.       there  are  two  or  three  objections  to  the  relief  sought  by 
the  plaintiff. 

1.  It  is  proved,  by  Samuel  B.  Bradley,  a  witness  pro- 
duced and  examined  on  the  part  of  the  plaintiff,  that  arti- 
cles of  agreement  between  the  plaintiff  and  the  defendant 
H.  were  drawn  by  him,  the  witness,  and  executed  by  those 
parties,  on  or  about  the  21st  of  November,  1816,  contain- 
ing the  terms  of  the  sale  of  the  50  acres.  That  agreement 
is  not  produced,  and  it  is  not  shown  to  have  been  lost  or 
destroyed,  and  it  completely  shuts  out  all  the  parol  proof 
relative  to  that  agreement.  The  bill  itself  seems  to  refer 
to  this  very  agreement ;  for  it  states,  that  on  or  about  the 
22d  of  November,  1816,  the  plaintiff  executed  to  the  de- 
fendant H.  an  agreement,  in  writing,  embracing  the  terms 
of  the  contract  to  sell  50  acres.  So,  also,  the  new  con- 
tract, of  the  last  of  December  or  first  of  January,  between 
the  agent  of  the  Pulteney  estate  and  the  defendant  H., 
made  at  the  request  of  the  plaintiff,  was  in  writing,  and  it 
is  not  produced,  and  that  writing  contained  the  substituted 
arrangement  of  the  parties.  There  can  be  no  resulting 
trust  when  the  deed  or  conveyance  is  in  pursuance  of  a 
written  agreement.  "  Where  the  relative  rights  or  obliga- 
tions of  the  parties,"  says  Roberts,  (Treat,  on  Frauds,  p. 
94.)  "  are  stipulated  and  adjusted  by  written  instruments, 
the  instruments  must  still  speak  for  themselves,  by  expres- 
sion or  implication,  and  no  extrinsic  collateral  evidence 
ought  to  be  received,  to  ingraft  other  or  additional  trusts 
upon  the  deed,  by  proof  of  intention,  unless  upon  a  ground 
of  fraud." 

There  is  no  allegation  in  this  case  of  any  misrepresenta- 
tion, fraud,  or  mistake,  in  the  contracts  in  writing,  made 
between  the  plaintiff  and  the  defendant  H.,  and,  after- 
wards, between  the  Pulteney  office,  at  the  instance  of  the 
plaintiff  and  the  defendant  H.  And  yet  the  plaintiff 
[  *  117  ]  seeks,  *by  parol  proof,  to  establish  a  resulting  trust,  in  the 
conveyance  from  the  Pulteney  agent  to  the  defendant  H.t 
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in  February,  1817,  though  that  conveyance  was  in  con-        1822. 
formity  to  the  previous  agreement,  in  writing,  made  under  °^-^~^~*+~' 
the  direction  of  the  plaintiff.     The  parol  proof,  in  such  a 
case,  is  inadmissible ;  and  if  that  be  excluded,  the  whole 
foundation  of  the  bill  fails. 

2.  The  plaintiff  has  no  equity  growing  out  of  the  entire 
circumstances  of  the  case,  to  entitle  him  to  the  aid  of  this 
Court,  in  enforcing  a  specific  performance  of  a  parol  agree- 
ment, (admitting  the  evidence  of  it  to  be  admissible,)  to 
convey  to  him  part  of  the  lot.  All  the  cases  agree,  that 
a  bill  for  a  specific  performance  of  an  agreement  is  an 
application  to  the  sound  judicial  discretion  or  extraordi- 
nary jurisdiction  of  the  Court,  which  is  not  to  be  exercised 
where  the  plaintiff  has  so  conducted  himself  as  to  destroy 
all  claim  to  its  interposition.  In  the  exercise  of  that  dis- 
cretion, the  Court  will  consider  the  circumstances  under 
which  the  agreement  was  obtained.  In  this  case,  the 
agreement  itself,  between  the  plajntiff  and  H.,  that  the 
contract  with  Thayer  should  be  destroyed,  and  a  new  con- 
tract made  directly  with  H.,  was  made  on  purpose  to  shut 
out  the  right  of  an  intervening  purchaser  under  a  sheriff's 
sale.  Shall  this  Court  help  a  party  in  the  performance  of 
an  agreement  made  on  purpose  to  defraud  creditors? 
The  plaintiff  had  entirely  lost  all  his  right  and  interest  in 
the  possession  and  improvements  of  the  lot,  by  the  sheriff's 
sale.  He  had  an  interest  in  that  lot  under  the  assignment 
of  Tfmyer's  contract,  which  was  the  subject  of  sale  on 
execution.  (Jackson  v.  Scott,  18  Johns.  Jiep.  94.)  That 
right  had  been  passed,  by  the  judgment,  execution,  and 
sale  at  law,  to  Hotchkiss,  the  purchaser,  and  the  arrange- 
ment between  the  plaintiff  and  //.  was  confessedly  made 
to  defraud  that  purchaser,  as  well  as  other  creditors ;  and 
this  Court  will  not  interfere  to  enforce  the  specific  *per-  [  *  1 18  " 
formancc  of  a  contract  iniquitous  and  fraudulent  in  its 
very  foundation. 

Bill  dismissed,  without  costs. 
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PtATUER 

SHKRWOOD.  PLAINER  OgaiHSt  SHERWOOD  and  Others. 

A  person  convicted  and  attainted  of  felony,  and  sentenced  to  impris- 
onment for  life,  prior  to  the  29th  of  March,  1799,  is  not  civilly 
dead,  and  his  estate  was  not,  therefore,  devested. 

April  6,  and       THE  bill  stated,  that  the  plaintiff,  in  1783,  being  in- 

a  ay  8. 

debted  to  Abraham  Bachman,  in  the  sum  of  £386  14s.  4d., 
on  the  25th  of  February,  1783,  executed,  with  Peter 
Cooper  as  surety,  a  bond,  to  secure  that  sum.  That  in 
1787,  judgment  was  entered  in  the  Supreme  Court,  for 
the  penalty  of  the  bond.  (£773  8s.  8d.)  That  the  plain- 
tiff made  various  payments;  and,  on  the  17th  of  August, 
1798,  he  and  B.  came  to  a  final  settlement  of  their  ac- 
counts, including  the  judgment  debt,  and  a  balance  of 
$450  was  found  due  to  the  plaintiff;  and  B.  gave  a  receipt 
in  full,  which  was,  afterwards,  lost,  in  the  manner  detailed 
in  the  bill.  That  no  satisfaction  was  entered  on  record  of 
the  judgment.  That,  in  1799,  the  plaintiff  was  indicted, 
tried,  and  convicted  of  forgery,  alleged  in  the  indictment 
to  have  been  committed  before  the  29th  of  March.  1799. 
That  the  plaintiff  was  sentenced  to  the  state  prison  for  life, 
and  imprisoned  accordingly,  until  the  10th  of  June,  1806, 
when  he  was  freely  and  fully  pardoned  by  Governor  Lewis. 
That  at  the  time  of  the  conviction,  he  was  seised  in  fee 
of  a  number  of  valuable  lots  of  land,  in  the  military  tract. 
That  B.,  after  the  conviction  and  imprisonment  of  the 
*  119]  ^plaintiff,  applied  to  one  Charles  Vincent,  with  whom  the 
said  receipt  had  been  deposited,  and  got  possession  of  it : 
and  the  judgment  was  fraudulently  revived,  in  1799,  and  a 
fi.  fa.  issued  to  the  sheriff  of  Ontario,  to  levy  the  penalty 
of  the  bond,  and  the  sheriff  sold  three  lots,  amounting  to 
841  acres,  and  the  undivided  part  of  another  lot,  for  332 
dollars,  28  cents.  That  B.  died,  and  his  executors  revived 
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the  judgment  by  sci.  fa.  fraudulently,  and  assigned  it  to  1822. 
Jacob  R.  Van  Rensselaer,  who  had  notice  of  its  being  sat- 
isfied, or  good  grounds  to  believe  it.  That  in  1802,  J. 
R.  V.  R.,  as  such  assignee,  fraudulently  issued  a  Ji.  fa. 
to  the  sheriff  of  Delaware,  to  levy  689  dollars,  48  cents, 
with  interest.  That  the  defendant  S.  had  the  management 
of  that  execution,  and  fraudulently  and  corruptly  caused 
the  lots  to  be  sold  for  the  nominal  sum  of  402  dollars,  80 
cents ;  and  then  fraudulently  procured  an  assignment  of 
the  judgment  for  the  benefit  of  himself  and  the  defendant 
Levi  Baxter,  and  had  the  execution  returned  only  in  part 
satisfied,  and  got  the  defendant  Walter  Wood,  to  be  in- 
terested with  him  in  the  speculation,  with  full  notice  of  all 
the  facts.  That  in  pursuance  of  the  fraudulent  design,  a 
Ji.  fa.  was  issued,  in  1803,  to  the  sheriff  of  Cayuga,  to 
levy  292  dollars,  70  cents,  with  interest,  who  sold  several 
military  lots  belonging  to  the  plaintiff,  which  are  described, 
for  1 0  dollars  and  one  cent,  though  worth  30,000  dollars. 
That  in  1806,  they  fraudulently  issued  another  Ji.  fa.  to 
the  sheriff  of  Onondaga,  to  levy  281  dollars,  42  cents, 
with  interest,  and  sold  several  military  lots  there,  for  18 
dollars  and  50  cents,  and  which  were  worth  20,000  dollars. 
That  in  1807,  they  fraudulently  issued  another  execution 
to  the  sheriff  of  Seneca,  to  levy  459  dollars,  26  cents,'with 
interest,  and  sold  several  military  lots  there,  for  25  dollars, 
which  were  worth  15,000  dollars.  That  in  1807,  they 
fraudulently  issued  another  execution  to  the  sheriff  of  Onon- 
daga, and  sold  a  number  of  military  lots,  belonging  to  the 
plaintiff,  (a)  *That  at  the  times  of  such  sales,  the  plain-  [  *  12O 
tiff  was  seised  in  fee  of  the  said  lots.  Prayer,  that  the 
defendants  be  decreed  to  quiet  the  plaintiff  in  his  title  to 
the  said  lots  of  land,  so  sold  by  the  sheriffs  of  Cayuga, 
Onondaga,  and  Seneca,  by  releasing  their  title  thereto, 
discharged  from  any  act  done  to  defeat  the  same,  and  to 

(a)  Vide  Troup  v   Wood  and  Sherwood,  4  Johns.  Ch.  Rep.  223.  2GO. 
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1822.       deliver  to  him  possession  thereof,  and  to  account  to  him 
for  the  rents  and  profits,  and  for  general  relief. 

The  defendant  Sherwood,  on  the  12th  of  March,  1822, 
put  in  a  demurrer  to  the  bill,  on  the  ground,  that  it  ap- 
peared, by  the  bill,  that  the  plaintiff  was  devested  of  his 
estate  by  the  conviction,  attainder,  and  imprisonment, 
stated  in  the  bill ;  and  it  did  not  appear  that  he  had  been 
subsequently  restored  thereto ;  that,  therefore,  the  defend- 
ant was  not  bound  to  answer  the  bill ;  and  he  prayed  to 
have  the  same  dismissed,  with  costs. 

April  6th.  P.  Ruggles,  in  support  of  the  demurrer, 
contended  that  the  plaintiff,  by  his  conviction  and  sen- 
tence to  imprisonment  for  life,  for  felony,  as  admitted  by 
the  bill,  became  civiliter  mortuus,  and  all  his  estate  in  the 
lands  mentioned,  if  he  had  any,  descended  to  his  heirs. 
This  question  was  considered  and  settled  by  the  Court,  in 
the  case  of  Troup  v.  Wood  and  Sherwood,  (4  Johns.  Ch. 
Rep.  228.  247,  248.)  It  is  there  said,  that  the  act,  which 
declared,  that  where  any  person  shall  be  convicted  of  a 
felony,  committed  after  the  29th  of  March,  1799,  and 
"  adjudged  to  imprisonment  for  life,  in  the  state  prison, 
should  be  deemed  and  taken  to  be  civilly  dead,  to  all  in- 
tents and  purposes,"  was  declaratory  of  the  common  law. 

2.  That  the  pardon  did  not  restore  the  party  to  rights 
which  had  become  vested  in  others,  in  consequence  of  his 
civil  death.  (Deming's  case,  10  Johns.  Rep.  232.  10 
Mod.  360.  12  Mod.  119.  5  Mod.  16.  1  Lev.  120. 
*  121  ]  *2  Mod.  53.  1  Sid.  167.  3  Mod.  242.  1  Sound.  361. 
Tomb's  case,  2  Hawk.  P.  C.  eh.  37.  sec.  54.  Bac.  Abr. 
tit.  Pardon,  H.) 

Again ;  it  does  not  appear  in  the  bill,  that  the  offence 
was  committed  by  the  plaintiff  before  the  29th  of  March, 
1799.  It  is  merely  stated,  that  it  was  so  alleged  in  the  in- 
dictment. He  was  convicted  in  June,  1799.  It  is  true, 
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that  the  plaintiff  is  entitled  to  amend  his  bill,  if  this  objec-        1822. 

tion  has  any  weight.  ^-^^^-^^' 

„  PLATNER 

v. 

B.  F.  Butler,  and  Henry,  contra,  contended,  1.  That 
the  plaintiff,  by  his  conviction  and  sentence  to  imprison- 
ment for  life,  was  not  devested  of  his  estate.  It  is  suffi- 
ciently averred  in  the  bill,  that  the  felony,  of  which  the 
plaintiff  was  convicted,  was  committed  prior  to  the  29th 
of  March,  1799.  This  case,  therefore,  does  not  come 

within  the  statute.     The  17th  section  of  the  last  revised 

I 

laws  (1  N.  R.  L.  411.  sess.  36.  ch.  29.)  was  originally 
passed  in  a  separate  statute,  on  the  29th  of  March,  1799, 
entitled  "  an  act  relative  to  the  civil  relations  of  persons  sen- 
tenced to  imprisonment  for  life."  (Sess.  22.  ch.  57.)  It 
enacts,  "  that  in  all  cases  where  any  person,  hereafter,  may 
be  duly  convicted  and  attainted  of  any  felony,  hereafter  to 
be  committed,  or  of  aiding,  &c.,  and  shall  be  adjudged  to 
imprisonment  for  life  in  the  state  prison,  such  person  shall 
be  deemed  and  taken  to  be  civilly  dead,  to  all  intents  and 
purposes."  The  act  is  altogether  prospective.  It  is  ad- 
mitted, that  in  cases  arising  since  that  act,  a  pardon  will 
not  restore  the  party  to  his  estate,  which  has,  by  operation 
of  the  statute,  been  vested  in  his  heirs.  For,  although  a 
pardon  creates  a  new  capacity,  it  does  not  devest  any  estate 
which  has  been  vested  by  virtue  of  the  attainder.  (10 
Johns.  Rep.  232.  Hawk.  tit.  Pardon,  ch.  37.  s.  34.  s.  54.) 
This  demurrer  has,  probably,  been  interposed,  in  conse- 
quence of  what  incidentally  fell  from  the  Court  in  Troup 
v.  Wood  *and  Sherwood;  but  the  point  was  not  deemed  [  *  122  I 
material  in  that  case,  nor  much  discussed. 

2.  The  act  of  the  29th  of  March,  1799,  was  not  declar- 
atory of  the  common  law,  but  created  a  new  rule.  If 
there  was  any  law  existing  at  the  time,  by  which  a  party, 
sentenced  to  imprisonment  for  life,  would  have  been  de- 
vested  of  his  estate,  as  civiliter  mortuus,  there  would  have 
been  no  occasion  for  that  act.  The  inconvenience,  if  any 
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1822.  was  k'1'  was  as  3reat>  m  regard  to  antecedent  cases,  as  to 
those  which  were  to  happen  after ;  and  if  the  legislature 
could  have  interfered,  it  would  have  done  so.  The  act 
consists  of  a  single  enacting  clause.  There  is  no  pream- 
ble, or  any  expressions  whatever  to  denote  that  it  was  a 
declaratory  act,  or  intended  to  remove  any  doubts  as  to 
the  law.  A  declaratory  act  not  only  declares  the  law  as 
to  cases  which  may  arise  in  future,  but  for  those  then  ex- 
isting; but  the  act  in  question  applies  solely  to  cases 
arising  thereafter.  Imprisonment  for  life  was  a  punish- 
ment unknown  to  the  common  law.  How,  then,  could  the 
act  be  declaratory  ?  But  if  it  was  declaratory,  it,  in  effect, 
declares,  that  by  the  law  of  the  land,  persons  sentenced  to 
imprisonment  for  life,  for  offences  committed  before  the 
29th  of  March,  1799,  should  not  be  deemed  civilly  dead ; 
and  so  would  be  fatal  to  this  demurrer.  That  act,  however, 
was  obviously  intended  to  provide  for  cases  which  might 
arise  under  the  new  code  of  criminal  law.  The  act  of 
the  21st  of  February,  1788,  (Sess.  11.  ch.  37.  s.  86.  2 
GreenL  ed.  Laws,  73.)  punished  felonies  with  death ;  and 
declared  that  all  the  estate,  real  and  personal,  of  the  felon 
should  be  forfeited  to  the  state.  The  act  of  the  26th  of 
March,  1796,  entitled,  "  an  act  making  alterations  in  the 
criminal  law  of  this  state,  and  for  erecting  state  prisons," 
declared,  "  that  no  conviction  of  attainder  of  any  person 
for  any  offence,  except  treason,  should  thereafter  work  a  for- 
feiture of  goods,  chattels,  lands,  tenements,  or  hereditaments, 
V «  123  ]  or  of  any  right  therein."  (Sess.  19.  ch.  30.  *3  GreenL  ed. 
Laws,  291.)  This  act,  which  substituted  imprisonment 
for  life  in  the  place  of  the  punishment  of  death,  as  to  all 
offences  before  capital,  except  treason,  murder,  and  stealing 
from  a  church,  omitted  to  declare  the  effect  of  a  sentence 
to  imprisonment  for  life.  (See  the  speech  of  Governor  Jay, 
in  January,  1798,  and  his  message  in  1799,  Journals  of  Ass. 
p.  2.)  The  act  of  the  29th  of  March,  1799,  was  accord- 
ingly passed,  to  remedy  this  defect,  and  to  provide  for  any 
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difficulty  m  future.  The  case  was  new.  There  was  no  1822. 
rule  of  the  common  law  which  expressly  applied  to  it. 
The  punishment  of  imprisonment  for  life  in  the  state 
prison,  was  a  creature  of  the  legislature ;  and  it  was  for 
them  to  declare  its  effects.  The  legislature  has  accordingly 
declared,  that  after  a  certain  day,  a  sentence  to  imprison- 
ment for  life  shall  produce  a  certain  consequence.  How, 
then,  can  the  Court  annex  that  consequence  to  an  offence 
committed  before  the  time  mentioned  in  the  act  ?  But  it 
is  said,  that  if  the  act  of  the  29th  of  March,  1799,  is  not 
declaratory,  it  is,  at  least,  in  affirmance  of  the  common  law ; 
and  some  authorities  were  cited  in  the  case  of  Troup  v. 
Wood,  which  were  supposed  to  support  this  position.  But 
the  cases  in  which  the  English  authorities  declare  the  party 
to  be  civilly  dead,  are  those  of  a  monk  professed,  abjura- 
tion of  the  realm  for  felony,  banishment  for  life,  on  attain- 
der of  felony,  or  where,  after  sentence  of  death,  he  is 
pardoned,  on  condition  of  leaving  the  country.  (1  BL 
Comm.  132,  133.  4  Bl  Comm.  332.  Co.  Litt.  132  b. 
133  a.  ZInst.  201.  3  Inst.  217.  4  Miner's  Ab.  152.) 
And,  in  some  respects,  the  situation  of  a  person  sentenced 
to  imprisonment  for  life,  is  similar  to  that  of  a  person  at- 
tainted or  banished,  &c.  But  the  civil  death  spoken  of  in 
the  books,  is  of  two  kinds:  1.  Where  there  is  a  total  ex- 
tinction of  the  civil  rights  and  relations  of  the  party,  so 
that  he  can  neither  take  nor  hold  property,  and  his  heirs 
succeed  to  his  estate  in  the  same  manner  as  if  he  were 
really  dead,  or  the  estate  is  forfeited  to  the  crown  :  2.  Where 
there  is  an  incapacity  to  hold  ^property,  or  to  sue  in  the  [  *  124  ] 
king's  Courts,  attended  with  forfeiture  of  the  estate  to  the 
crown.  Of  the  first  kind,  are  the  cases  of  monks  pro- 
fessed, and  abjuration  of  the  realm  ;  all  the  other  cases  are 
of  the  second  kind.  Strictly  speaking,  there  are  but  two 
^ases  of  civil  death ;  those  of  a  monk  professed,  and  an 
abjuration  of  the  realm.  For,  in  the  other  cases,  the  party 
-.as  a  capacity  to  take,  though  not  to  hold,  and  may  be 
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1322.  sued,  and  even  taken  in  execution.  (Co.  Litt.  2  6.  3  6 
130  a.  3  Inst.  213.  215.  Hawk.  P  C.  B.  2.  ch.  49.  s 
50.  Cro.  Eliz.  516.  1  Wils.  217.)  To  devest  a  party 
of  his  estate,  during  his  natural  life,  for  the  benefit  of  his 
heirs,  the  rule  of  law  must  be  shown  to  be  strictly  appli- 
cable to  the  case.  Now,  there  does  not  appear  any  case 
known  to  the  common  law,  where  the  heir  inherits  during 
the  life  of  his  ancestor,  except  in  the  case  of  a  monk  pro- 
fessed. Profession  was  a  creature  of  the  ecclesiastical  law, 
and  the  relinquishment  of  the  estate  was  voluntary.  (1 
Domat.  25.  art.  13.)  When  popery  was  abolished  in  Eng- 
land, and  the  monasteries  taken  into  the  hands  of  the  king, 
there  was  an  end  to  this  species  of  civil  death ;  and  abju- 
ration of  the  realm  was  abolished  by  the  statute  of  James 
I.  ch.  28.  In  every  other  case  of  civil  death,  known  to 
the  common  or  civil  law,  the  offence  worked  a  forfeiture  of 
estate,  and  corruption  of  blood,  and  the  king  took  the 
property,  to  the  exclusion  of  the  heirs.  (Jackson  v.  Catlin, 
2  Johns.  Rep.  262.  1  Domat.  531.  s.  14.)  The  cases 
most  analogous,  though  rare,  in  the  English  law,  are  those 
where  the  party  is  sentenced  to  perpetual  imprisonment,  or 
perpetual  banishment  for  an  offence  not  attended  with  a 
forfeiture  of  his  estate.  (2  Inst.  199.  Stat.  Westm.  I. 
ch.  20.  2  Inst.  201.  n.  10.  Stat.  Westm.  II.  ch.  35 
2  Inst.  437.  439.)  Though  Lord  Coke  comments  largely 
on  these  cases,  he  does  not  say,  that  civil  death  was  a  con- 
sequence of  the  sentence ;  and  he  distinguishes  between 
banishment  under  these  statutes  of  Westminster  and  ban- 
[*125j  ishment  on  abjuring  the  realm.  It  seems,  *then,  that 
perpetual  imprisonment,  or  perpetual  banishment  without 
forfeiture  of  the  estate,  did  not,  in  England,  produce  civil 
death,  or,  at  least,  did  not  devest  the  party  of  his  estate. 
(Str.  872.  Lord  Raym.  1572.)  But  all  forfeitures  and 
corruption  of  blood,  as  known  in  England,  were  abolished 
in  this  state,  by  the  act  of  the  26th  March,  1796.  It 
follows,  then,  from  this  view  of  the  subject,  that  if  the  act 
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of  the  29th  of  March,  1799,  had  not  been  passed,  that  1822. 
pei sons  sentenced  to  imprisonment  for  life  under  the  new 
criminal  code,  would  not  have  been  devested  of  their  es- 
tates ;  and  that  the  persons  sentenced  to  imprisonment  for 
life,  in  the  state  prison,  in  the  interim,  between  the  act  of 
1796  and  the  act  of  the  29th  of  March,  1199, >  were  not, 
by  force  of  the  sentence  of  perpetual  imprisonment,  de- 
vested  of  their  estates.  The  only  plausible  argument  to 
be  urged  against  this  conclusion  is  to  be  drawn  ab  incon- 
venienti.  It  may  be  said,  that  where  a  person  is  cut  off, 
for  life,  from  society,  and  incapable  of  discharging  any  of 
its  duties,  it  would  be  inconvenient,  and  against  public 
policy,  to  permit  him  to  retain  his  estate.  But  arguments 
from  inconvenience  are  to  be  addressed  to  the  legislature, 
not  to  Courts  of  justice ;  and  the  legislature,  perceiving 
the  inconvenience,  did  provide  a  remedy  in  1799,  as  to  all 
future  cases ;  and  the  plaintiff  furnishes,  perhaps,  the  only 
existing  case  originating  anterior  to  that  act.  It  may  be 
asked,  if  the  plaintiff  did  retain  his  estate,  what  could  he 
do  with  it,  while  under  the  sentence  of  perpetual  impris- 
onment. We  answer,  that  he  might  have  disposed  of  it 
by  deed,  or  conveyed  it  to  trustees  for  the  benefit  of  his 
children,  or  he  might  have  devised  it  by  will.  He  was  still 
under  the  protection  of  the  law ;  he  could  not  be  whipped 
or  put  to  death.  He  had  personal  rights.  He  had  a  stand- 
ing in  a  Court  of  justice.  Monks,  or  persons  professed, 
might  sue  in  England.  Why  may  not  the  plaintiff,  then, 
have  rights  as  to  his  real  estate  ?  Besides,  arguments  06 
inconvenienti  apply  with  as  much  force  to  sentences  *to  [  *  126 
imprisonment  for  the  long  periods  of  14  and  21  years. 
Suppose  a  person  sentenced  to  imprisonment  in  the  state 
prison  for  ten  years,  is  pardoned  by  the  governor.,  on  con- 
dition that  he  leaves  the  state,  and  never  returns  to  it  again  ; 
this  is  a  case  of  perpetual  banishment,  authorized  by  law  ; 
and  will  it  be  said  that,  in  such  a  case,  the  party  would  be 
levested  of  his  estate  ? 
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1822.  3.  The  various  statutory  provisions  relative  to   persons 

sentenced  to  imprisonment  in  the  state  prison,  show  very 
strongly  the  sense  of  the  legislature,  that  they  were  not,  in 
consequence  of  such  imprisonment,  devested  of  their  es- 
tates. In  the  "  act  for  relief  against  absent  and  abscond- 
ing debtors,"  passed  March  21st,  1801,  (Sess.  24.  ch.  49. 
sec.  29,  30,  31  ;  1  N.  R.  L.  157.  164.)  it  is  enacted, 
"  that  every  person,  imprisoned  in  the  state  prison,  other 
than  persons  adjudged  to  imprisonment  for  life,  for  offences 
committed  after  the  29th  of  March,  1799,  shall  be  deemed 
to  be  an  absconding  debtor  within  the  act."  (Sec.  29.) 
The  surplus  remaining  in  the  hands  of  the  trustees,  after 
payment  of  the  debts,  is  directed  to  be  applied  to  the 
maintenance  of  the  wife  and  children  of  the  debtor.  And 
when  the  person  is  lawfully  liberated  from  prison,  the 
trustees  are  required  to  deliver  up  to  him  all  the  real  and 
personal  estate  remaining  in  their  hands,  &c.  (Sec.  30  ) 
And  in  the  31st  section,  it  is  enacted,  "that  where  any 
person  so  proceeded  against,  (as  an  absconding  debtor,) 
has  been,  or  shall  be  imprisoned  for  life,  for  an  offence 
committed  previous  to  the  said  29th  of  March,  it  shall  be 
lawful  for  the  trustees,  and  they  are  thereby  required,  after 
payment  of  all  the  debts  due  by  such  person,  and  retaining 
sufficient  to  pay  all  charges  and  expenses,  to  convey  and 
deliver  the  residue  of  the  estate,  real  and  personal,  of  such 
person  to  such  person  or  persons  as  shall  be  legally  entitled  to 
the  so/we."  These  provisions  are  not  to  be  found  in  the  old 
act,  relative  to  absent  and  absconding  debtors,  passed  April 
(  *  1 27  ]  4th,  1786.  (Sess.  9.  ch.  24.  1  Greenl  ed.  214.)  *These 
legislative  provisions  placed  persons  sentenced  to  imprison- 
ment for  life,  for  offences  prior  to  March  29th,  1799,  on 
the  same  footing  with  persons  sentenced  for  years,  and 
were  added,  on  the  revision  of  the  laws,  in  1801,  in  ex- 
press reference  to  the  act  of  the  29th  of  March,  1799 ; 
and  because,  in  those  cases,  the  persons  so  imprisoned, 
not  being  civilly  dead,  were  entitled  to  their  estates :  and, 
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therefore,  creditors  required  legislative  aid  against  them.        1822. 
The  several  acts  being  in  pari  matcria,  must  be  construed  ^^^s-**-s 
together,  and  they  conclusively  show,  that,  according  to  v. 

the  understanding  of  the  legislature,  persons  in  the  situa- 
tion of  the  plaintiff  were  not  civilly  dead.  The  31st  sec- 
tion of  the  act  is  explained  by,  and  is  to  be  taken  in  con- 
nection with,  the  17th  section,  which  directs  the  trustees, 
after  the  payment  of  all  the  debts,  &c.  to  pay  the  surplus 
to  the  debtor,  or  his  lawful  representatives. 

4.  To  annex  the  incapacity  of  civil  death  to  the  sen- 
tence of  imprisonment  for  life,  would  be  contrary  to  the 
spirit  of  the  act  of  March,  1796,  by  which  our  criminal 
code  was  so  much  ameliorated,  and  would  increase  the 
punishment  of  the  plaintiff,  without  any  legal  warrant  for 
that  purpose. 

THE  CHANCELLOR.  The  question  raised  by  the  de- 
murrer is,  whether  the  plaintiff,  upon  his  conviction  and 
attainder  of  felony,  in  June,  1799,  and  consequent  im- 
prisonment under  the  judgment  of  imprisonment  in  the 
state  prison  for  life,  became,  in  contemplation  of  law,  civilly 
dead,  so  as  to  have  caused  his  estate  to  descend  to  his 
heirs.  It  is  admitted,  that  if  his  estate  had  become  once 
vested  in  his  heirs,  by  reason  of  his  attainder,  a  subsequent 
pardon  did  not  restore  it  to  him. 

The  statute  of  the  29th  of  March,  1799,  enacted,  that 
in  all  cases  where  any  person  should  be  duly  convicted  or 
attainted  of  any  felony,  thereafter  to  be  committed,  and 
adjudged  to  imprisonment  for  life,  in  the  state  prison,  he 
*should  be  deemed  and  taken  to  be  civilly  dead,  to  all  in  [  *  128  1 
tents  and  purposes,  in  the  law.  But  the  bill,  in  this  case, 
states,  that  the  plaintiff  was  convicted  of  a  felony,  charged 
in  the  indictment  to  have  been  committed  before  the  29th 
of  March,  and,  therefore,  the  statute  does  not  reach 
the  case. 

This  same  point  arose,  incidentally,  in  respect  to  this 
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1822.  same  conviction,  in  the  case  of  Troup  v.  Wood,  (4  John». 
Ch.  Rep.  228.)  and  I  was  there  induced  to  think,  upon 
the  authority  of  Lord  Coke,  that  every  person  attainted  of 
felony  was  accounted,  in  law,  civiliter  mortuus.  It  was 
not  a  necessary  or  very  material  point  in  that  case,  and  I 
did  not  pursue  the  subject  to  the  extent  I  should  have 
done,  if  it  had  been  then,  as  it  is  now,  the  direct  and  ma- 
terial point  in  issue.  I  have,  likewise,  since,  had  the  benefit 
of  a  full  and  able  discussion,  and  of  a  diligent  and  accurate 
research,  particularly  on  the  part  of  the  plaintiff,  respecting 
this  very  unusual  question  of  law. 

Lord  Coke  says,  in  the  passage  I  formerly  referred  to, 
(Co.  Lift.  130.  a.)  that  "  besides  men  attainted  in  a  pr<e- 
munire,  every  person  that  is  attainted  of  high  treason,  petit 
treason,  or  felony,  is  disabled  to  bring  any  action,  for  he  is 
extra  legem  positus,  and  is  accounted,  in  law,  civiliter  mor- 
tuiis."  But,  if  we  compare  this  passage  with  other  parts 
of  the  Institutes,  we  shall  perceive,  that  this  dictum  is  not 
to  be  taken  in  the  full  latitude  of  expression.  It  is  true, 
that  a  person  attainted  of  felony  is  disabled  to  bring  an 
action ;  but  it  is  not  true,  that  he  is  dead  in  law,  like  a  per- 
son who  enters  into  religion,  and  becomes  a  monk  pro- 
fessed, according  to  the  example  given  by  Littleton.  Lord 
Coke,  in  another  place,  seems  to  confine  the  civil  death  to 
persons  professed,  or  who  have  abjured  the  realm,  or  been 
banished  by  statute  or  process  of  law  ;  (Co.  Lift.  132.  a. 
b.  133.  a.)  and  he  says,  in  his  third  Institute,  (3  Inst.  215.) 
that  there  is  a  great  diversity  between  an  attainder  of 
treason  or  felony,  and  an  entry  into  religion.  He  that  is 
*  129  ]  attainted  *of  treason  or  felony,  has  capacity  to  purchase 
lands,  to  him  and  his  heirs,  which  he  cannot  do  who  enters 
into  religion. 

The  strict  civil  death  seems  to  have  been  confined  to  the 
cases  of  persons  professed,  or  abjured,  or  banished   the 
realm,  and  I  do  not  find  that  it  was  ever  carried  further  by 
the  common  law. 
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The  consequences  of  the  civil  death  are  illustrated  in  the  1822. 
case  of  entry  into  religion.  The  executor  and  the  admin- 
istrator administered  upon  the  personal  estate,  as  in  the 
case  of  natural  death,  and  the  land  descended  to  the  heir. 
(Lift.  s.  200.  Co.  Litt.  132.  6.)  But  even  here  the  fic- 
tion was  not  carried  throughout,  for  the  wife  was  not  to  be 
endowed  until  his  natural  death,  and  the  person  who  was 
professed  was  entitled  to  sue  en  autre  droit.  (Ibid.} 

A  person  attainted  of  felony,  and  adjudged  to  imprison- 
nent  for  life,  may  have  been  regarded  as  dead  in  law,  sub 
modo ;  but  he  certainly  was  not  "  deemed  and  taken  to  be 
civilly  dead,  to  all  intents  and  purposes  in  the  law,"  until 
the  act  of  1799. 

In  the  case  of  Bannister  v.  Trussel,  (Cro.  Eliz.  516.)  it 
was,  upon  consideration  of  the  old  cases,  adjudged  in  the 
C.  B.,  in  38  and  39  Eliz.,  that  if  an  action  of  debt  be 
brought  against  a  person  attainted  of  felony,  he  could  not 
plead  the  attainder  in  bar,  but  should  be  put  to  answer. 
Lord  Coke  (3  Insl.  215.)  referred  to  that  case,  and  held, 
that  if  judgment  be  given  against  a  man  in  treason  or 
felony,  his  body  was  his  own  until  execution ;  and  if  he 
was  slain  before  execution,  without  authority  of  law,  his 
ivife  might  have  an  appeal ;  for,  notwithstanding  the  at- 
tainder, he  remained  her  husband,  and  his  body,  after  such 
attainder,  might  likewise  be  taken  in  execution,  at  the  suit 
of  a  subject.  The  reason  stated  in  Brooke,  and  afterwards 
by  Foster,  (tit.  Appeal,  pi.  5 ;  Foster's  Crown  Law,  62, 
63.)  why  the  heir  could  not  also  have  his  appeal,  was,  be- 
cause there  was  the  corruption  of  blood,  by  reason  *of  the  [  *  130 
attainder,  between  the  party  and  his  heir,  which  dissolved 
all  relations  grounded  on  consanguinity.  This  corruption 
of  blood  was  taken  away  with  us  by  the  statute  of  the  21st 
of  February,  1788,  and  the  ground  of  that  disability  in  the 
heir  did  not  exist. 

The  doctrine  of  the  case  in  Croke  was  recognized  and 
confirmed  by  the  K.  B.,  in  Ramsay  v.Macdonald.  (1  IVtls. 
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1822.  217.  Foster's  Crown  .Law,  61.)  He  was  charged  in  a 
civil  suit  while  under  sentence  of  death  for  treason ;  and 
Sir-John  Strange,  the  attorney-general,  moved  for  his  dis- 
charge from  that  process,  and  it  was  urged  by  him,  though 
said  "  not  to  be  strongly  insisted  on,"  that  a  person,  under 
attainder,  was  civiliter  mortuus  ;  but  Mr.  Henley,  in  answer, 
denied  it,  because,  if  he  was  slain  before  execution,  his 
wife  was  entitled  to  her  appeal,  and  he  was  likewise  en- 
abled to  purchase  lands  to  him  and  his  heirs,  and  might  be 
charged  in  civil  suits,  and  compelled  to  plead  to  the  merits, 
according  to  TrusseVs  case,  already  cited.  The  Court 
held,  that  the  law  had  been  long  settled,  that  an  attainted 
person  was  liable  to  civil  suits. 

In  short,  as  Foster  observes,  (Ibid.  p.  62,  63.)  a  person 
attainted  is  not  absolutely  at  the  disposal  of  the  crown. 
He  is  so,  for  the  ends  of  public  justice,  and  for  no  other 
purpose.  Until  execution,  his  creditors  have  an  interest 
in  his  person  for  securing  their  debts,  and  he  is  himself 
under  the  protection  of  the  law,  and  to  kill  him,  without 
warrant  of  law,  is  murder.  He  was,  indeed,  disabled  to 
sue  in  his  own  name ;  but  if  beaten  or  maimed,  while  under 
attainder,  or  if  a  woman  was  ravished,  while  under  attain- 
der, and  a  pardon  afterwards  ensued,  the  party  injured 
might  maintain  an  action,  or  appeal,  as  the  case  might  re- 
quire, for  the  intermediate  injury. 

A  person  who  is  regarded  in  law  as  alive  for  so  many  pur- 
poses, cannot,  surely,  have  been  deemed  dead,  to  the  ex- 
tent of  transmitting  his  estate  by  descent  to  his  heir.  The 
[*  131  ]  act  of  the  26th  of  March,  1796,  declared,  that  no  Con- 
viction, or  attainder  of  felony,  should  work  a  forfeiture  of 
estate,  and,  as  there  was  no  corruption  of  blood,  or  for- 
feiture of  property,  consequent  on  the  attainder,  and  the 
party  could  be  sued  in  a  civil  suit,  and  as  the  matrimonial 
contract  continued,  and,  also,  his  capacity  to  purchase 
lands  to  himself  and  his  heirs,  it  could  not  well  be  held, 
prior  to  the  act  of  March,  1799,  that  an  attainder  of  felony 
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or  imprisonment  in  pursuance  of  it,  did,  eo  instanti,  devest  1822. 
him  of  his  estate,  and  enable  it  to  descend  to  his  heirs,  as 
in  the  case  of  natural  death.  The  penal  consequences  of 
attainder  must  be  necessary  deductions,  severely  required 
by  the  premises ;  and  as  there  was  to  be  no  forfeiture  of 
estate,  the  law  would  not  be  consistent  with  itself,  if  it  held 
the  party  alive,  for  the  purpose  of  being  sued  and  charged 
in  execution,  and  yet  dead  as  to  the  purpose  of  transmit- 
ting his  estate  to  his  heirs. 

The  case  qf  Coppin  v.  Gunner  (2  Ld.  Raym.  1572. 
1  Barnard.  K.  B.  339.)  is  very  applicable  to  a  case  like 
this,  where  there  is  no  forfeiture  ;  and  it  shows  decidedly 
the  sense  of  the  K.  B.,  in  1730,  that  the  party  attainted 
of  felony  was  not  deemed  dead  so  as  to  pass  his  estate. 
The  defendant  had  been  convicted  under  the  black  act  of 
9  Geo.  I.  ch.  22.  Having  received  sentence  of  death,  a 
motion  was  made  for  leave  to  sue  him  for  debt,  it  being 
alleged  he  had  an  estate  fallen  to  him,  and  there  was  a  proviso 
in  the  act  that  no  attainder  for  any  offence  made  felony  by 
it  should  work  corruption  of  blood,  or  forfeiture  of  estate. 
The  motion  was  granted,  the  plaintiff  undertaking  not  to 
sue  out  execution  against  the  body,  as  there  was  an  appli- 
cation for  his  transportation. 

I  am,  accordingly,  of  opinion,  upon  the  reason  and  au- 
thority of  the  cases,  that  the  demurrer  be  overruled,  and 
that  the  defendant,  Sherwood,  within  six  weeks,  answer  the 
bill,  and  that  no  costs  of  this  demurrer  be  charged  by 
either  party  as  against  the  other. 

Order  accordingly. 
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*M'DowL  and  Wife  against  G.  CHARI.E  3. 

Whore  a  bill  is  filed  by  husband  and  wife,  for  a  demand  in  right  of 
the  wife,  and  the  husband  dies,  the  suit  does  not  abate,  but  the 
action  survives  to  the  wife. 

Though,  generally,  a  bill  by  a  creditor,  or  a  person  entitled  to  a  dis- 
tributive share  of  personal  estate,  will  not  lie  against  a  debtor  to 
the  estate,  yet,  where  the  plaintiff  and  defendant  were  the  only 
children  and  heirs  of  their  mother,  who  died  intestate,  and  the  de- 
fendant, who  was  indebted,  by  bond  and  mortgage,  to  the  estate, 
would  not  administer,  and  there  were  no  creditors  of  the  estate,  or 
other  person  entitled  to  the  administration  :  Held,  that  the  plain- 
tiff might  sue  the  defendant  for  tho  moiety  of  the  fund,  or  debt,  in 
the  hands  of  the  defendant 

So,  where  there  is  fraud  or  collusion  between  the  executor  and 
debtor,  or  insolvency,  lapse  of  time  is  not  ground  of  demurrer  to  a 
bill.  It  is  matter  of  evidence,  and  not  an  absolute  bar,  and  may 
be  set  up  in  the  defendant's  answer. 

THE  bill,  filed  November  13,  1616,  by  M'Dowl,  and 
Eleanor  his  wife,  stated,  that  the  wife  was  one  of  the 
children  and  heirs  of  Mary  Charles,  deceased.  That  on 
the  28th  of  April,  1795,  the  defendant  borrowed  of  her 
400  dollars,  and  gave  his  bond,  payable  on  the  first  of 
September,  1797,  and,  as  security  for  tKe  payment,  execu- 
ted to  her  a  mortgage  on  a  lot  of  land  in  Albany.  The 
mortgage,  which  contained  a  power  of  sale,  was  registered 
the  15th  of  July,  1813.  No  part  of  the  principal  or  in 
terest  had  ever  been  paid.  Mary  C.  died  on  the  31st  of 
August,  1808,  intestate,  leaving  the  plaintiff  Eleanor,  anrt 
the  defendant,  her  only  children  and  heirs  at  law.  On 
the  death  of  Mary  C.,  the  defendant  entered  into  posses- 
sion of  the  mortgaged  premises,  which  he  has  refused  to 
relinquish.  On  the  third  of  June,  1813,  administration 
of  the  estate  of  Mary  C.  was  granted  to  the  plaintiff 
*John  M'D.;  and  the  defendant,  afterwards,  procured  the 
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letters  of  administration  to  be  revoked,  and  no  others  have        1822. 
since  been  granted.     The  plaintiffs  intermarried  the  15th   ^ x~s/— ^^ 
of  October,  1799.     The  plaintiffs  applied  to  the  defendant  v. 

tor  payment  to  them  of  a  moiety  of  the  bond,  or  for  a 
surrender  of  a  moiety  of  the  mortgaged  premises,  which 
he  refused,  pretending  that  the  bond  was  paid,  which  was 
denied  by  the  bill.  Prayer,  that  the  defendant  be  decreed 
to  pay  to  the  plaintiffs  half  of  the  amount  of  the  principal 
and  interest  due  on  the  bond,  or  that  so  much  of  the  mort- 
gaged premises  be  sold  as  will  be  sufficient  for  that  pur- 
pose ;  or  that  the  right  of  the  defendant  to  one  moiety  of 
the  premises  be  foreclosed,  and  for  general  relief.  The 
defendant,  on  the  third  of  July,  1818,  filed  a  demurrer  to 
the  bill,  and  stated  the  following  causes  of  demurrer: 
I.  Because  the  bill  contains  no  equity.  2.  Because  the 
administrator  of  Mary  C.  is  not  made  a  party.  3.  Be- 
cause the  bill  states  no  cause  why  the  letters  of  adminis- 
tration were  revoked,  or  other  letters  of  administration 
have  not  been  granted.  4.  Because  the  bill  does  not 
aver  that  no  letters  of  administration  were  granted  prior  to 
those  which  were  revoked.  5.  Because  the  plaintiffs  show 
no  right  to  institute  a  suit.  6.  Because  the  demand  has 
become  stale  by  lapse  of  time,  and  no  fact  is  stated  to 
rebut  the  presumption  of  payment. 

After  the  demurt-er,  the  plaintiff  John  M'D.  died,  in 
December,  1821. 

T.  Van  Vechten,  for  the  plaintiff  E.  M'D.,  contended, 
1.  That  the  suit  had  not  abated  by  the  death  o(John  M'D. 
His  wife  alone  was  beneficially  interested  in  the  bond  and 
mortgage,  and  the  debt  not  having  been  reduced  into  pos- 
session of  the  husband,  in  his  lifetime,  the  right  of  action 
survives  to  her,  and  the  suit  does  not  abate.  (2  Madd. 
CA.  397,  398.  3  AOc.  726.  3  Ch.  Rep.  40.  2  Free- 
man, 183.) 

*2.  The  bill  was  filed  19  years  after  the  time  of  payment       |  *  134  ] 
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1822.  specified  in  the  bond  and  mortgage ;  and  twenty  years  are 
required  to  raise  the  presumption  of  payment ;  but  that 
presumption  may  be  rebutted  by  facts  which  go  to  destroy 
it.  Besides,  there  must  be  a  lapse  of  twenty  years,  exclu- 
sive of  the  period  of  the  plaintiff's  disability.  (2  Crunch, 
180.  4  Cranch,  415.) 

3.  The  letters  of  administration  granted  to  John  M'D. 
were  revoked,  and,  as  Mary  C.  died,  without  leaving  any 
debts,  there  was  no  creditor  who  could  take  out  adminis- 
tration ;  and  the  defendant  is  the  only  debtor  to  the  estate. 
The  plaintiff  Eleanor  could  not  take  out  administration, 
without  her  husband's  permission.  (Bl.  Rep.  801 .) 

H.  Bleecker,  contra.  He  cited  Cooper's  Equ.  PL  119. 
De  Hart  v.  Gard,  Addison's  Rep.  344.  Fealte's  Ev. 
24,  25. 

THE  CHANCELLOR.     Two  points  arise  in  this  case : 

1.  Whether  the  suit  was  abated  by  the  death  of  John 
M'Dowl,  the  husband,  since  the  demurrer  was  put  in ;  and, 
if  not,  then, 

2.  Whether  the  demurrer  ought  to  be  allowed. 

1 .  The  bill  was  filed  to  recover  a  distributive  share  oi 
assets  due  to  the  wife,  as  one  of  the  children  of  Mary 
Charles,  deceased,  and  there  can  be  no  doubt  of  the  fact, 
that  the  cause  of  action  has  survived  to*  the  wife.  The  de- 
mand was  entirely  in  her  right,  and  was  in  the  nature  of  a 
chose  in  action ;  and  as  it  was  not  reduced  to  possession, 
during  the  lifetime  of  the  husband,  his  representatives 
have  no  right  of  action.  The  statute  (L.  N.  Y.  Vol.  I. 
488.)  provides,  that  a  suit  in  this  Court  shall  not  abate,  if 
one  of  two  or  more  plaintiffs  dies,  provided  the  cause  of 
action  survives ;  and  it  is  sufficient  to  suggest  and  satisfac- 
torily show  the  death  to  the  Court.  The  same  point  has 
[  *  135  ]  *been  repeatedly  decided,  and  is  now  settled  in  the  English 
chancery  practice.  (3  Ch.  Rep.  23.  Pary  v.  Juxon,  3 
Afk.  726.  Anon.) 
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2.  The  objection  to  the  bill  is,  that  here  is  a  party  enti-        1822. 
lied  as  heir  to  a  distributive  share  of  the  personal  estate  of  "— ^^\^^^ 
her  mother,  suing  the  debtor  and  co-heir  to  that  estate,  to 
account  to  her  for  her  proportion  of  the  fund  in  his  pos- 
session.    The  general  rule  is  against  the  action,  and  the 
only  inquiry  is,  whether  the  circumstances  stated  in  the 
bill  do  not  constitute  a  special  case  sufficient  to  authorize 
such  a  suit. 

The  plaintiff  and  the  defendant  are  the  only  persons  in- 
terested in  the  fund,  and  the  husband  of  the  plaintiff  once 
obtained  letters  of  administration  upon  the  estate  of  Mary 
Charles ;  but  those  letters  were  revoked  by  the  procurement 
of  the  defendant,  and  none  others  have  since  been  granted. 
It  is  to  be  presumed,  from  the  facts  charged  in  the  bill, 
and  admitted  by  the  demurrer,  that  no  person  has  admin- 
istered upon  the  estate,  and  that  there  are  no  creditors  of 
the  estate,  nor  any  other  person  but  the  plaintiff  entitled 
to  call  the  defendant  to  account.  -The  case  warrants  the 
inference,  that  the  defendant  does  not  wish  or  intend  to 
account  to  any  human  being  for  the  debt  which  he  owes 
the  estate.  If  the  plaintiff  cannot  sue,  there  is  no  person 
to  call  the  defendant  to  account,  and  the  plaintiff  is  to  lose 
her  whole  share  of  the  fund.  It  is  a  peculiar  case,  and 
one  in  which,  taking  the  facts  in  the  bill  to  be  true,  the 
plaintiff  ought  to  be  permitted  to  sue  ;  and,  if  we  examine 
the  adjudged  cases  on  this  point,  we  shall  appear  to  be 
well  authorized  to  consider  this  case  as  one  of  several  ex- 
ceptions to  the  general  rule. 

In  Bccklcy  v.  Dorrington,  in  1737,  (cited  by  Lord  El- 
don,  in  Alsager  v.  Rowley,  6  Vesey,  749.  from  a  MS.  note,) 
Lord  Hardwicke  held,  that  a  residuary  legatee  could  not 
sue  the  executor  and  another  residuary  legatee  and  a  debtor, 
unless  in  the  case  of  collusion  between  the  executor  *and  [  *  1 36  J 
the  debtor,  or  of  insolvency  in  the  executor,  "  or  some 
special  case ; "  otherwise,  it  would  overthrow  all  the  law  re- 
lating to  devastavits,  and  the  rights  and  property  of  execu- 
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1822.  tors-  1°  tne  present  instance,  there  is  not  the  charge  of 
collusion  or  insolvency  ;  but  here  is  a  special  case  in  which 
there  is  no  personal  representative  of  the  intestate,  and  a 
case  in  which  the  husband  of  this  very  plaintiff  was  once 
appointed  administrator,  and  the  defendant  procured  that 
administration  to  be  revoked.  In  Newland  v.  Champion, 
(1  Vesey,  105.)  Lord  Hardwicke  stated  the  same  general 
rule,  that  the  creditor  must  resort  to  the  personal  repre- 
sentative ;  but  that  in  case  of  collusion  between  the  execu- 
tor and  the  debtor,  and  in  case  of  partnerships,  the  cred- 
itor might  follow  the  assets,  and  make  the  person  in  pos- 
session of  them  a  party.  Many  bills,  he  observed,  were 
brought,  not  only  against  the  representative,  but  against 
other  persons  who  had  possessed  themselves  of  the  estate. 
The  general  rule,  and  the  exception  to  it,  in  case  of  col- 
lusion, were  equally  admitted  in  Elmslie  v.  M'Aulay.  (3  Bro. 
624.)  In  that  case,  the  master  of  the  rolls  dismissed  the 
bill  by  a  creditor  of  A.  against  B.,  who  was  in  possession 
of  part  of  the  assets.  He  observed,  that  if  it  were  main- 
tainable by  every  single  creditor  upon  the  fund,  it  would 
be  so  against  every  individual  debtor  to  the  fund,  and  this 
would  lead  to  an  infinite  number  of  suits  ;  but  that  a  case 
of  collusion  between  the  executor  and  the  debtor  would 
support  the  bill,  (a)  Again,  in  Utterson  v.  Mair,  (2  Vesey, 
jun.  95 ;  4  Bro.  270.)  the  general  rule  was  declared,  that 
the  executor  was  liable  to  the  creditor,  and  the  debtor  to 
the  executor,  and  that  if  every  creditor  was  entitled  to  his 
bill  against  every  debtor,  the  accounts  would  be  inextri- 
cable and  suits  oppressive.  The  demurrer  to  the  bill  by 
the  assignee  of  the  debtor  was  allowed  ;  but  it  is  to  be  ob- 
*  137  1  served.  *that  in  neither  of  these  two  last  cases  were  there 
any  special  circumstances  to  warrant  a  departure  from  the 
general  rule.  Lord  Eldon,  afterwards,  in  Alsager  v. 
Rowley,  (6  Vesey,  748.)  admitted  collusion  and  insolvency 

(a)  Vide  Cooper's  PI.  175, 17G.     iforun  v.  Simpsrz,  i  f^aey,  jun.  651. 
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of  tlie  executor  to  be  exceptions  to  the  rule  which  prevailed,  1822. 
as  lie  said,  in  ordinary  cases,  that  the  debtor  could  not  be 
made  a  party  to  a  bill  against  the  executor.  But  in  Bur- 
roughs  v.  Elton,  (11  Vesey,  29.)  he  went  further,  and  ad- 
mitted, that  in  a  case  where  the  representatives  of  the  estate 
could  not  or  would  not  act,  the  creditor  might  sue  the 
person  in  possession  of  the  fund,  and  accountable  for  the 
assets,  for  otherwise  the  property  would  not  be  amenable  to 
the  debts.  This  is  the  very  doctrine  that  applies  to  the 
present  case.  Here  is  no  personal  representative  to  act, 
and  to  call  in  the  assets  possessed  by  the  defendant.  The 
difficulty  is  as  fatal  to  the  plaintiff's  rights  as  if  there 
was  an  administrator,  who  was  in  collusion  with  the  de- 
fendant. It  is  a  stronger  case  than  any  that  have  been 
stated.  There  is  no  administrator  in  esse,  and  if  the  plain- 
tiff may  not  sue,  how  is  she  to  obtain  her  moiety  of  the 
fund  which  the  defendant  possesses  ?  The  latter  procured 
her  husband  to  be  devested  of  his  power  to  sue  as  admin- 
istrator, and  there  is  nothing  in  the  bill  to  warrant  an  in- 
ference that  any  other  person  than  the  plaintiff  has  any 
interest  in  the  subject,  or  any  power  to  call  the  defendant 
to  account. 

This  objection  forms  the  substance  of  the  demurrer ;  for 
as  to  the  lapse  of  time,  that  is  not  a  ground  for  demurring 
to  the  bill.  It  is  short  of  twenty  years,  between  the  time 
when  the  bond  fell  due  and  the  commencement  of  the 
suit ;  and  even  if  it  went  beyond  that  time,  the  delay  may 
be  accounted  for,  and  the  presumption  of  payment  repelled. 
It  is  matter  of  evidence,  and  not  a  case  of  an  absolute  bar 
under  the  statute  of  limitations.  The  defendant  may  set 
up  the  lapse  of  time  in  his  answer,  and  the  plaintiff  will 
have  an  opportunity  to  repel  any  inference  to  be  de- 
duced from  the  age  of  the  demand ;  and  that  opportunity 
*she  would  be  deprived  of,  if  the  demurrer  was  to  be  (*  138] 
sustained. 
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I  shall,  accordingly,  overrule  the  demurrer,  and  direct 
the  defendant  to  answer  in  six  weeks,  and  reserve  the 
question  of  costs. 

Decree  accordingly. 


SMEDBERG  against  MARK,  Executor  of  MARK. 

A  writ  of  ne  exeat  republica  will  not  be  granted,  where  the  plaintiff's 
demand  is  purely  legal,  or  where  the  defendant  is  an  executor  or 
administrator,  and  there  is  no  affidavit  that  assets  have  come  to  hia 
hands. 

May  29  BILL  for  a  writ  of  ne  exeat,  charging  that  the  defend- 

ant is  sued  at  law,  as  executor,  on  a  bill  of  exchange,  en- 
dorsed by  the  testator,  and  protested  for  non-acceptance 
and  non-payment ;  and  that  the  defendant  threatens  to  go 
abroad,  and  that  the  debt  will  be  endangered,  &c. 

C.  I.  Graham,  for  the  plaintiff. 

THE  CHANCELLOR  denied  the  application,  on  the  ground 
that  the  demand  was  purely  legal,  and  not  of  equitable 
cognizance ;  and,  also,  because  there  was  no  charge  or 
affidavit  that  assets  had  come  to  the  hands  of  the  defend- 
ant. This  last  fact  was  held  to  be  indispensable  by  Lord 
Hardioicke,  (Anon.  2  Vesey,  489.)  as  the  demand  arises 
in  autre  droit,  and  it  would  otherwise  be  holding  one  to 
bail,  who  would  not  be  held  to  bail  at  law. 

Motion  denied. 
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1822. 

I?RINKEK 

"BRINKERHOFF   and    others    against    BROWN    and         v. 

BROWK. 

others. 

[Applied,  4  Cow.  682.    Followed,  8  Fed.  Rep.  771,  772;  6  Abb.  N.  C.  212   216     Sec  3 
Paige  231,  323.] 

Different  judgment  creditors  may  unite  in  one  bill  for  discovery  and 
account,  the  object  of  which  is  to  set  aside  impediments  to  their 
remedies  at  law,  created  by  the  fraud  of  their  common  debtor ; 
and  to  have  his  estate  distributed  among  them,  according  to  the 
priority  of  their  respective  liens,  or  ratably,  as  the  case  may  be. 

t  bill  may  be  filed  against  several  persons,  relative  to  matters  of  the 
same  nature,  forming  a  connected  series  of  acts,  all  intended  to 
defraud  and  injure  the  plaintiffs,  and  in  which  all  the  defendants 
.  were,  more  or  less,  concerned,  though  not  jointly,  in  each  act. 

THE  bill  stated,  that  on  the  19th  of  September,  1815,  J™«  A 
•he  defendants,  Matthew  Brown,  jr.,  Thomas  Mumford, 
liussel  Smith,  Oliver  Culver,  John  Mastick,  and  Francis 
Brown,  formed  themselves  into  a  .company,  for  the  pur- 
pose of  manufacturing  cotton  goods;  and  on  the  2d  of 
October,  1815,  filed  their  certificate,  pursuant  to  the  act 
of  the  22d  of  March,  1811,  by  which  they  became  a  cor- 
poration, by  the  name  of  "  The  Genessee  Manufacturing 
Company,"  stating  their  capital  to  be  40,000  dollars,  di- 
vided into  shares  of  100  dollars  each,  and  the  number  of 
trustees  to  be  Jive,  the  defendants  first  above  named.  By 
an  agreement,  which  was  set  forth,  the  subscribers  agreed 
to  become  stockholders  for  the  shares  affixed  to  their  names, 
and  to  pay  such  instalments  thereon  as  should  be  required, 
and  to  submit  to  the  rules  of  the  company.  That  the 
whole  amount  of  shares  were  subscribed.  That  the  sub- 
scribers have  not  been  called  upon  for  their  subscriptions, 
except  in  a  few  instances,  and  those  only  for  the  first  in- 
stalment. That  the  company  purchased  of  the  defendant 
T.  M.  a  piece  of  land  in  the  village  of  Frankfort,  ad- 
joining the  canal,  and  four  lots  in  the  village ;  that  at  a 
meeting  of  the  board  ol  trustees,  on  the  Is  <~i  October. 
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*1816,  at  which  the  three  first-named  defendants  were 
present,  31.  Brown,  jr.,  the  agent  of  the  company,  was 
directed  to  execute  a  bond  and  mortgage  to  the  defendant 

BROWN.  T.  M.  to  secure  the  sum  of  2,032  dollars  and  1 1  cents, 
with  interest,  being  the  consideration  for  the  land  so  pur- 
chased, with  a  power  of  sale  in  the  mortgage,  and  to  affix 
thereto  the  corporate  seal ;  which  was  accordingly  done. 
The  bond  was  payable  in  instalments.  The  mortgage  was 
recordedthe  19th  of  October,  1816.  The  company  erected 
on  the  land  a  large  factory  and  valuable  machinery.  The 
defendant  R.  Smith  was  employed  to  construct  the  ma- 
chinery, and  having  completed  it,  the  company,  by  order 
of  the  trustees,  gave  him  their  notes,  payable  to  him  or 
order,  at  different  times.  That  R.  S.,  in  October,  1817, 
applied  to  the  plaintiffs  Abraham  Bririkerhoff,  jr.  and 
James  L.  Brinkerhoff,  merchants,  in  New-York,  under  the 
firm  of  A.  Bririkerhoff  and  Co.,  and  the  plaintiffs  Richard 
Duryee  and  Cornelius  Heyer,  merchants,  under  the  firm  of 
Duryee  and  Heyer,  to  purchase  goods ;  and  offered  as  col- 
lateral security,  two  notes  of  the  Genessee  Manufacturing 
Company,  signed  by  M.  B.,  jr.,  their  agent,  by  order  of 
the  company,  and  endorsed  by  R.  S.,  dated  January  1 , 
1817  ;  one  note  for  3,944  dollars,  payable  in  one  year,  with 
interest,  and  the  other  for  the  same  sum,  payable  in  two 
years,  with  interest;  and  to  induce  the  said  plaintiffs  to 
give  him  credit,  R.  S.  stated  to  them,  that  he  had  con- 
structed the  machinery  for  the  company  at  his  own  ex- 
pense, which  cost  above  1 5,000  dollars,  and  that  he  re- 
ceived the  notes  in  part  payment ;  that  he  was  one  of  the 
trustees,  and  well  acquainted  with  the  affairs  of  the  com- 
pany, which  was  solvent,  their  debts  being  principally  the 
notes  so  given  to  him ;  and  he  Deferred  the  plaintiffs,  for 
further  information,  to  Benjamin  Huntington,  who  had 
received  a  letter  from  the  five  trustees  above  named. 

*  141  ]  That  B.  H.  showed  the  letter  to  the  plaintiffs,  *in  which 
the  trustees,  defendants,  represented  the  company  as  per- 
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fectly  solvent  and  prosperous,  and  pledging  to  B.  H.  their  j  822. 
individual  responsibility,  to  the  amount  of  3,000  dollars, 
for  cotton,  which  they  requested  him  to  purchase,  on  his 
credit,  for  the  company.  That  the  four  plaintiffs  above  BROWN. 
nameu,  confiding  in  these  representations,  sold  goods  to 
R.  S.,  amounting  together  to  5,643  dollars  and  81  cents, 
and  took  his  notes,  payable  in  six  months,  and  the  notes 
of  the  Genessee  M.  Co.,  endorsed  by  him,  as  collateral  se- 
curity. That  the  notes  of  R.  S.  have  become  due,  and 
remain  unpaid,  and  the  notes  of  the  G.  M.  Company 
became  due,  and  were  protested  for  non-payment;  that 
the  plaintiffs  A.  B.  fy  Co.  sued  the  notes  of  the  G.  M. 
Company,  and  recovered  judgment  on  one  of  them,  the  9th 
of  November,  1818,  for  4,512  dollars  and  63  cents,  and  on 
the  other,  the  21st  of  May,  1819,  for  4,642  dollars  and 
79  cents ;  and  executions  were  issued  on  the  judgments, 
which  were  returned  nulla  bona.  That  the  defendants, 
the  above-named  trustees  of  the  company,  with  a  view  to 
indemnify  themselves  against  the  guaranty  contained  in 
their  letter  to  B.  H.,  and  with  the  intent,  as  the  plaintiffs 
charged,  to  possess  themselves  of  the  real  and  personal 
property  of  the  company,  for  a  very  inadequate  consider- 
ation, and  to  defraud  the  creditors  of  the  company,  and  in 
violation  of  their  trust,  on  the  23d  of  March,  1818,  fraud- 
ulently caused  a  judgment  to  be  entered  upon  a  bond  and 
warrant  of  attorney  from  the  company  to  B.  H.,  for  1,926 
dollars  and  33  cents,  in  the  Supreme  Court ;  and  on  the 
14th  of  April,  1818,  caused  a  fi.  fa.  to  be  issued  on  the 
judgment,  and  the  machinery  and  other  property  of  the 
company  to  be  sold,  on  a  short  notice,  and  without  the 
knowledge  of  the  plaintiffs,  for  555  dollars;  and  that 
M.  B.  and  /.  W.,  two  of  the  trustees,  became  the  pur- 
chasers. That  the  machinery  was  worth,  at  the  time, 
15,000  dollars,  and  the  other  property  so  sold,  3,000  dol- 
ars.  That  /?.  S.,  being  largely  indebted  to  several  *persons  [  *  142  1 
in  Massachusetts,  assigned  to  the  plaintiff  George  Sullivan, 
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1822.  'n  trust  for  those  creditors,  all  the  interest  of  R.  S.  in  the 
balance  which  might  be  due  to  him  on  the  two  nttes  of 
the  company  delivered  to  the  four  plaintiffs  abo"e  named, 
BROWN.  after  satisfying  their  demands,  and  also  a  note  made  b) 
the  company,  in  favor  of  R.  S.,  dated  January  1,  1817, 
for  6,695  dollars  and  33  cents,  on  which  the  sum  of  4,551 
dollars  had  been  paid  ;  of  which  assignment  the  company 
were  duly  notified,  and  payment  demanded  of  them,  which 
was  refused.  That  the  plaintiff  G.  S.  recovered  judg- 
ment on  the  note  against  the  company,  the  15th  of  Jan- 
uary, 1819,  for  2,566  dollars  and  70  cents,  and  issued  an 
execution  thereon,  which  had  been  returned  nulla  bona. 
That  the  trustees  of  the  company,  with  the  like  fraudulent 
intent,  and  in  violation  of  their  trust,  caused  a  judgment 
to  be  entered  up  in  the  Supreme  Court,  on  the  16th  of 
July,  1818,  on  a  judgment  bond,  executed  by  M.  B.,  as 
agent  aforesaid,  in  favor  of  himself  and  of  the  defendants 
Francis  Brown  and  David  Brown,  his  brothers,  for  5,34 1 
dollars  and  6  cents ;  and  caused  an  execution  to  be  issued 
on  the  judgment,  and  the  real  estate  of  the  company  to  be 
sold  under  it,  and  under  the  execution  on  the  judgment  in 
favor  of  B.  H.,  on  the  19th  of  February,  1821,  and  the 
defendants  M.  B.  jr.,  F.  B.,  and  D.  B.  became  the 
purchasers  of  such  real  estate,  for  6,455  dollars  and  74 
cents,  which  was  much  less  than  its  value.  That  by  such 
sales  of  all  their  property,  the  company  became  dissolved, 
and  the  trustees,  and  the  other  stockholders,  became  liable, 
not  only  to  the  amount  which  remained  unpaid  on  their 
shares,  but  for  the  payment  of  the  debts  of  the  company, 
to  the  extent  of  their  shares  of  stock.  That  T.  M.  pro- 
ceeded to  foreclose  his  mortgage,  and  advertised  the  prem- 
ises for  sale,  under  the  power  contained  in  the  mortgage ; 
and  the  plaintiffs  paid  the  balance  of  375  dollars,  due  to 
him,  and  took  an  assignment  of  the  mortgage,  dated  Jan- 
[*  143  ]  uary  *4,  1819,  to  A.  B.  fy  Co.,  in  trust  for  all  the  plain- 
tiffs, who  have  contributed  proportionably  to  the  payment 
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of  the  consideration.     The  bill  charged  that  the  trustees        1822. 

"efused  to  pay  the  plaintiffs,  &c.     That  the  trustees  and   ^-*'P~N^-^-> 

BRISKER 
their  confederates,  by  filing  their  certificate  under  the  stat-        HOFF 

•Ue,  held  out  to  the  world  a  false  credit  and  appearance,  BROWN 
for  the  purpose  of  deceiving  and  defrauding  those  who 
dealt  with  the  company,  &c. ;  and  that  they  ought  to  be 
regarded  by  the  creditors  as  the  bona  fide  holders  of  stock 
not  subscribed  for,  &c. ;  and  prayed  for  a  discovery  of 
the  names  of  the  stockholders  who  subscribed,  the  amount 
of  their  subscriptions,  how  much  had  been  paid  thereon, 
and  the  balance  due  from  each,  and  the  names  of  the 
stockholders  at  the  time  the  company  was  dissolved,  and 
the  amount  of  shares  owned  by  them ;  and  that  the  defend- 
ants be  decreed  to  fill  up  the  stock  subscribed,  and  to  sell 
the  property  of  the  company,  and  apply  the  proceeds  to 
pay  the  plaintiffs,  and  to  pay  what  may  remain  due,  as 
individual  stockholders,  at  the  time  of  the  dissolution  of 
the  company,  and  for  general  relief. 

The  defendants  M.  B.}  jr.,  O.  C.,  J.  A/.,  D.  B.,  S.  &, 

and  J.  W.,  demurred  to  the  bill ;  the  defendant  T.  Mum- 
ford  answered;  and  the  defendants  F.  B.  and  A.  <S. 
suffered  the  bill  to  be  taken,  pro  confesso,  against  them. 

•T.  C.  Spencer,  in  support  of  the  demurrer,  contended, 
1.  That  the  bill  wanted  equity.  The  plaintiffs  do  not 
show  that  they  have  used  all  the  means  in  their  power  to 
obtain  payment  at  law.  They  merely  state,  they  issued 
executions,  which  had  been  returned  "  nulla  bona,"  from 
which  it  is  not  to  be  inferred,  that  the  defendants  had  no 
lands  nor  tenements,  out  of  which  the  judgments  might  be 
satisfied.  It  does  not  appear  but  that  they  might  have  re- 
deemed the  real  estate  purchased  by  the  Browns,  in  Feb- 
ruary, 1821.  Nor  do  the  plaintiffs  state  into  what  counties 
*they  issued  executions,  which  ought  to  have  been  done,  [  *  144  ] 
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1822.  to  show  that  they  had  used  ill  legal  di> \gence.  (BrinTcer- 
hoff  v.  Brown,  4  Johns.  Ch.  Rep.  675.) 

The  plaintiffs  seek  to  charge  the  defendants  as  stock- 
BBOWN.  holders,  and  aver,  that  they  do  not  know  who  the  stock- 
holders are,  without  stating,  that  they  called  on  the  defend- 
ants for  information,  and  that  they  refused  to  give  it. 

The  bill  seeks  to  redeem  the  personal  property  pur- 
chased by  M.  B.  and  J.  W.,  but  does  not  allege,  that 
they  offered  those  two  defendants  to  redeem,  and  that  they 
refused. 

Again ;  the  bill  seeks  to  charge  tho  defendants  as  stock- 
holders, on  the  ground  that  the  company  was  aissolved,  in 
consequence  of  the  sale  of  the  real  and  personal  estate  on 
execution,  on  the  19th  of  February,  1821 ;  but,  under  the 
act  relative  to  judgments  and  executions,  (Sess.  43.  ch. 
184.)  the  title  of  the  company  was  not  devested,  until 
fifteen  months  after  the  day  of  sale,  and  which  period  had 
not  expired  when  the  bill  was  filed.  Besides,  though  the 
company  had  no  property,  it  is  not  to  be  considered  as  dis- 
solved, by  any  act  of  forfeiture,  in  a  collateral  suit,  until 
a  judgment  of  ouster  has  been  pronounced.  (2  Kyd 
on  Corp.  515,  516.  3  Term  Rep.  244.) 

The  bill  prays,  that  the  trustees  may  be  compelled  to 
sell  all  the  property  of  the  company,  including  their  lands, 
without  showing  that  the  plaintiffs  are  the  oldest  judgment 
creditors,  or  that  they  have  the  earliest  lien  on  the  land. 

2.  That  the  bill  is  multifarious,  1st,  as  to  the  parties  ;  2d, 
as  to  the  objects  of  the  bill.  First,  as  to  the  parties :  The 
plaintiffs  are  improperly  joined.  Though  A.  B.  fy  Co. 
and  D.  fy  H.  may  be  deemed  connected  in  interest,  in 
regard  to  the  notes  of  the  company  held  by  them  as  secu- 
rity, yet  Sullivan's  interest,  as  trustee  for  the  Massachusetts 
creditors  of  R.  Smith,  in  regard  to  the  note  of  the  com- 
pany, assigned  to  him  by  /?.  £.,  for  6,695  dollars  and  33 
*  145  ]  *cents,  and  the  note  of  3,944  dollars,  endorsed  by  R.  S.t 
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has  no  connection  whatever  with  that  of  the  otner  plain- 
liffs,  but  is  wholly  independent.  (2  Vesey,  jr.  323.  328.) 

All  the  defendants  ought  not  to  have  been  joined  in  the 
same  suit.  One  object  of  the  bill  is,  to  charge  the  trustees, 
individually,  for  neglect  of  duty,  and  fraud  ;  but  D.  B.  and 
F.  B.  are  not  charged  as  ever  having  been  trustees. 
Another  object  is  to  charge  the  defendants  as  stockholders, 
but  D.  B.,  Ira  West,  and  Silas  Smith,  are  no  where 
charged  to  have  been  stockholders.  A  further  object  is 
to  redeem  the  personal  property  purchased  by  M.  B.,  jr., 
and  J.  W. ;  but  the  other  defendants  have  no  concern 
whate\er  with  that  property. 

The  bill  charges,  that  M.  B.,  S.  S.,  O.  C.,  J.  W.,  and 
R.  S.,  fraudulently  confessed  a  judgment  to  B.  H.  and 
to  F.  B.  &f  Co.;  yet  the  other  defendants,  J.  Mastick 
and  T.  M.,  are  not  stated  to  have  any  interest  in  those 
judgments. 

Again  ;  the  bill  prays,  that  all  the  defendants  may  com- 
pel the  stockholders  to  fill  up  their  shares ;  yet  there  are  only 
five  who  are  trustees ;  and  the  other  defendants,  of  course, 
cannot  act  in  that  respect.  The  bill  also  charges  M. 
Brown,  jr.,  in  five  different  capacities  ;  for  fraud  and  neg- 
lect of  duty  as  a  trustee,  as  a  stockholder,  as  a  purchaser 
of  personal  property,  as  a  fraudulent  judgment  creditor ; 
and  to  account  in  his  capacity  of  trustee. 

Second  ;  There  are  six  distinct  subjects  embraced  in  the 
bill,  which  are  totally  disconnected  and  independent  of 
each  other:  1.  To  charge  the  trustees  for  neglect  of  duty, 
&c.  2.  To  compel  the  stockholders  to  make  up  the  de- 
rtciency  in  their  payments.  3.  To  make  them  liable,  in- 
dividually, in  consequence  of  the  alleged  dissolution  of  the 
corporation.  4.  To  redeem  the  personal  property  pur- 
chased by  M.  B.  and  J.  W.  5.  To  set  aside  the  judg- 
ment confessed  to  J.  B.  &f  Co.  6.  Relative  to  the  mort- 
gage to  T.  M.,  assigned  to  the  plaintiffs.  (Cooper's  Egu. 
PI.  183.  *Mitf.  PL  145,  146,  147.  I  Harris's  Ch.  Pr. 
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611.  2  Madd.  Ch.  234.  1  East's  Rep.  226,  227.  4 
Johns.  Ch.  Rep.  204.  2  Ansth.  469.  2  Sch.  Sf  LtJ 
370.)  Besides  these  grounds  of  demurrer,  specially  stated, 
there  are  others  which  may  be  presented  ore  tcnus,  as  want 
of  parties.  The  statement  of  the  mortgage  is  either  im- 
pertinent, or  the  object  must  be  to  foreclose  it ;  in  which 
case,  B.  tjuntington  ought  to  have  been  made  a  party. 
(6  Vesey,  779.  8  Vesey,  408.  Coop.  Equ.  PL  112.  4 
Johns.  Ch.  Rep.  605.)  The  Genessee  Manufacturing  Com- 
pany, also,  in  their  corporate  name  and  capacity,  ought  to 
have  been  made  a  party :  1st.  To  answer  to  the  charge  of 
a  balance  due  on  the  mortgage.  2d.  Because  it  is  yet 
seised  of  the  real  estate,  sold  under  the  execution,  the 
time  allowed  for  redemption,  by  the  statute,  not  having  ex- 
pired. 3d.  Because  its  rights  and  interests  are  affected 
by  several  of  the  charges  in  the  bill.  (4  Johns.  Ch.  Rep. 
649.  7  Vesey,  3.) 

T.  A.  Emmet,  and  G.  Brinkerhoff,  contra.  In  Esdell 
v.  Buchanan,  (2  Vesey,  jr.  83.)  Lord  Loughborough  said, 
"  There  is  vice  in  the  demurrer,  which  is  fatal  at  law.  It 
is  a  speaking  demurrer.  There  is  argument  in  it ;  viz.  in 
or  about  the  year  1770,  which  is  upwards  of  twenty  years 
before  the  bill  filed."  If  the  demurrer,  in  that  case,  was 
held  vicious,  as  a  speaking  demurrer,  for  the  modest  sug- 
gestion that  the  year  1770  was  twenty  years  before  filing 
the  bill,  the  demurrer,  in  the  present  case,  which  is  so  talk- 
ative and  argumentative,  must  be  condemned  as  bad. 

The  first  objection  is,  that  the  bill  wants  equity ;  and 
six  distinct  causes  are  stated  in  the  demurrer.  But  the 
statement  in  the  bill  is  in  strict  accordance  with  prece- 
dents. (1  P.  FVms.  445.  a  case  cited.  3  Atk.  192.  4 
Johns.  Ch.  Rep.  681.)  The  plaintiffs  were  not  bound  to 
allege  that  they  had  issued  executions,  having  stated  them- 
selves to  be  judgment  creditors,  and,  as  such,  having  *a 
lien  on  the  real  estate  of  the  G.  M.  Company.  (4  Johns 
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Ch.  Re.p.  486.)  The  demurrer  being  to  the  whole  bill,  1822. 
must  be  sustained  throughout.  If  there  is  any  part,  either 
as  to  the  relief,  or  discovery  sought,  to  which  the  defend- 
ants ought  to  answer,  the  demurrer  must  be  overruled.  BROWH 
(Mitf.  PL  173.  1  Fes.  248.)  Now,  as  regards  the  judg- 
ment entered  up  against  the  company,  in  favor  of  the 
Browns,  the  plaintiffs  are  entitled  to  an  answer  and  inqui- 
ry. (4  Johns.  Ch.  Rep.  686.)  The  plaintiffs  are  also  en- 
titled to  a  discovery  of  the  original  stockholders,  and  who 
were  such  at  the  time  of  the  sale  of  the  property  of  the 
company,  and  how  much  they  had  paid  on  their  respective- 
shares. 

It  cannot  be  a 'valid  objection  to  relief  against  a  judg- 
ment alleged  to  be  fraudulent,  that  the  plaintiff  might  have 
redeemed  the  property  from  the  encumbrance  of  such 
judgment.  Another  cause  of  demurrer  is  founded  in  mis- 
apprehension, for  the  bill  expressly  charges,  that  the  de- 
fendants refused  to  disclose  the  names  of  the  stockholders, 
or  amount  of  their  respective  subscriptions.  The  case  of 
Slee  v.  Bloom  and  others,  recently  decided  in  the  Court  of 
Errrors,  (19  Johns.  Rep.  456.)  establishes  the  principle, 
that  the  sale  of  the  property,  machinery,  &c.  of  the  man- 
ufacturing company,  was  a  virtual  dissolution  of  the  cor- 
poration. 

It  is  sufficient  to  entitle  the  plaintiffs  to  ah  inquiry  and 
relief,  that  they  are  stated  to  be  judgment  creditors,  having 
a  lien  at  law  upon  the  real  estate,  which  is  attempted  to  be 
defeated  by  fraud.  (2  Johns.  Ch.  Rep.  296,  297.) 

2.  As  to  the  objection,  that  the  bill  is  multifarious,  &c. 
The  plaintiffs  sue  in  one  common  character  as  judgment 
and  execution  creditors,  who,  having  established  their  lien 
at  law,  apply  to  this  Court  to  enforce  it.  They  have  u 
common,  though  not  an  equal,  interest  in  the  judgment  re- 
covered by  B.  Sf  Co. ;  and  it  is  admitted,  that  Sullivan's 
interest,  so  far  as  it  applies  to  the  surplus  of  the  notes  held 
*by  B.  if  Co.,  may  be  connected  with  the  other  plaintiffs.  [  *  149  ] 
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The  additional  claim  which  he  is  alleged  to  have,  does  not 
destroy  that  connection.  They  are  all  entitled  to  the  same 
relief,  for  the  same  fraud  and  misconduct,  and  against  the 
same  persons  and  property.  Sullivan,  being  interested  in 
the  same  judgment  with  the  other  plaintiffs,  is  rightly 
made  a  party,  pro  tanto.  The  demurrer,  then,  cannot  pre- 
vail, though  the  chancellor,  on  the  hearing,  might  not 
think  him  entitled  to  relief  on  the  subsequent  judgment. 
The  case  of  Harison  v.  Hogg  (%  Vesey,  jr.  323.  328.)  has 
no  application.  The  bill  there  was  for  an  account  of 
distinct  concerns,  and  the  plaintiffs  sued  in  different 
characters. 

In  regard  to  the  defendants,  the  plaintiffs  seek  to  have 
their  debts  paid  out  of  the  property  of  the  company,  and 
which  has  been  withdrawn  from  the  reach  of  their  execu- 
tions, by  different  persons,  but  to  every  part  of  which  the 
plaintiffs  have  a  right  to  look  for  satisfaction.  The  plain- 
tiffs claim  against  all  the  defendants  only  one  general  right. 
(Mitf.  Pkad.  147.  2  Johns.  Ch.  Rep.  283.) 

Though  D.  and  F.  Brown  are  not  charged  as  trustees, 
yet  they  are  expressly  charged  as  having  colluded  with  the 
trustees,  and  to  have  obtained,  by  fraud,  a  judgment  with 
M.  B.,  jr.,  against  the  company,  under  which  they  have 
sold  the  real  estate  of  the  company,  and  have  become 
themselves  the  purchasers.  (4  Johns.  Ch.  Rep.  686.) 

Again ;  it  is  objected,  that  the  bill  seeks  to  charge  the 
defendants  as  stockholders,  and  as  David  B.,  J.  West,  and 
iS1.  Smith,  are  not  charged  as  stockholders,  they  cannot  be 
joined  with  the  other  defendants.  But  West  and  Smith 
are  charged  to  have  been  trustees,  and  they  signed  the  let- 
ter to  Huntington,  and  procured  the  judgment  to  be 
confessed,  by  which  the  personal  estate  of  the  company 
was  sold ;  and  D.  Brown  is  charged  with  similar  conduct 
in  regard  to  the  real  property ;  and  it  is  charged,  that  by 
reason  of  such  sales,  the  trustees  and  stockh<  Jders  have 
made  themselves  liable,  &c 
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*Though  the  bill  charges  the  fraud  to  have  been  com-  1822. 
nutted  by  the  acting  trustees,  yet  John  Mastick  and  ^—*~v— «•- 
Thomas  Mumford  were  necessary  parties,  as  they  were  two  HOFF 
of  the  original  persons  who  formed  the  company,  and  sign-  BROWN 
ed  the  certificate  which  was  filed  for  the  incorporation  ; 
and  by  which,  as  the  bill  charges,  a  false  and  fraudulent 
credit  was  held  out  to  the  world.  The  bill  prays,  that  the 
stockholders  may  be  compelled  to  fill  up  the  stock  respec- 
tively subscribed,  or  so  much  thereof  as  may  be  requisite 
and  necessary.  The  force  and  extent  of  the  decree  will 
necessarily  depend  on  the  disclosures  in  the  answers,  and 
the  proofs  in  the  cause.  Though  several  matters  are  em- 
braced in  the  bill,  yet  they  are  of  the  same  nature,  and  are 
necessarily  connected.  One  general  right  is  claimed  by 
the  plaintiffs  to  have  their  judgments  and  executions  satis- 
fied out  of  the  real  and  personal  estate  of  the  G.  M.  Com- 
pany. (Mitford's  PL  147.  1  Aik.  Rep.  282.)  This 
Court  endeavors  to  embrace  the  whole  subject  of  contro- 
versy, and  to  decide  upon  and  settle  the  rights  of  all 
persons  interested  in  it.  (Cooper's  Eyu.  PL  185.  12 
Vesey,  58.)  The  mention  of  the  mortgage  is  an  inci- 
dental statement,  showing  a  further  lien  on  the  real  es- 
tate ;  but  being  a  prior  lien,  it  forms  no  part  of  the  prayer 
of  the  bill. 

THE  CHANCELLOR.     Several  grounds  for  the  demurrer     Causes  of  d 

murrcr  may 

have  been  assigned,  some  of  which  are  put  upon  record,  assign* \     c 
and  others  are  assigned,  ore  tcnus,  at  the  bar,  according  to 
the  course  of  the  practice. 

I  have  no  doubt,  that  the  bill  contains,  within  itself,  suf- 
ficient equity  to  entitle  the  plaintiffs  to  relief,  if  the  other 
objections  can  be  surmounted.  The  charge  of  multifari- 
ousness  is  the  most  difficult  to  dispose  of,  and  the  most 
perplexing. 

In  the  first  place,  it  is  objected,  that  the  plaintiffs  are 
not  entitled  to  join  in  one  suit,  in  respect  to  some  of  the 
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1822.  items  of  their  demand.  The  four  first-named  plaintiffs  are 
jointly  ^interested  in  the  two  judgments  obtained  by  £i. 
and  B.  against  the  Genesee  Manufacturing  Company,  and 
BROWN.  S.,  the  last  plaintiff,  is  interested  in  the  surplus  of  those 
judgments,  after  the  debts  of  the  other  plaintiffs,  for  which 
those  judgments  are  held  as  a  collateral  security,  shall  have 
been  satisfied.  All  the  plaintiffs  appear,  also,  to  be  jointly 
interested  in  the  mortgage  given  by  the  Genessee  Company 
to  Mumford,  and  by  him  assigned  to  B.  and  B.  So  far 
they  were  all,  doubtless,  properly  united  as  plaintiffs.  But 
it  appears,  that  the  plaintiff  &  has  obtained  two  judg- 
ments against  the  Genessee  Manufacturing  Company,  which 
he  holds  in  trust  for  certain  creditors  of  Russell  Smith,  re- 
siding in  Massachusetts,  and  the  other  plaintiffs  do  not  ap- 
pear to  have  any  interest  in  those  two  last  judgments. 
Here,  then,  is  the  case  of  joint  and  several  demands  united 
in  the  same  bill,  and  the  question  is,  whether  it  can  be 
permitted. 

In  Harison  v.  Hogg,  (2  Vesey,  jr.  323.)  joint  and  seve- 
•al  demands,  in  the  same  bill,  by  two  plaintiffs,  was  held 
bad  upon  demurrer.  The  two  plaintiffs  were  jointly 
concerned  in  one  of  the  charges  in  the  bill,  and  one 
of  the  plaintiffs  was  solely  interested  in  the  other  two 
charges.  The  bill  was  for  an  account  of  the  sales  of 
certain  prints  and  engravings,  belonging  to  both  the 
plaintiffs,  in  respect  to  one  work,  and  to  one  of  the  plain- 
tiffs only  in  respect  to  two  others ;  and  one  cause  of  the 
demurrer  was,  the  joining  of  those  distinct  causes  of  ac- 
tion in  the  same  bill.  The  master  of  the  rolls  held  the 
objection  to  be  insuperable,  and  that,  upon  the  principle 
ot  the  bill,  if  ten  men  were  in  partnership,  and  had  a  joint 
demand,  each  might  set  up  a  separite  demand.  The  con- 
sequences would  be  absurd.  The  death  of  a  co-plaintiff 
does  not  abate  the  suit ;  and  is  the  defendant  to  answer  all 
that  relates  to  the  dead  man  ? 

This  case  is  not  analogous,  in  its  circumstances,  to  1h? 
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one  before  me,  and  it  may  be  questionable,  whether  the 
principle  applies.  It  was  a  case  in  which  sepi  rate  unliqui- 
dated  *accounts  were  called  for,  and  in  which  the  defend- 


ant  was  to  account  to  the  plaintiffs,  jointly,  for  the  sales  of       BKOWN. 

their  joint  work,  and  to  one  of  the  plaintiffs  only  for  the 

sales  of  his  two  separate  works.     Here,  the  plaintiffs  are 

judgment  creditors,  at  law,  seeking  the  aid  of  this  Court 

to  render  their  judgments  and  executions  available,  against 

certain  fraudulent  acts,  equally  affecting  all  of  them.     The    Different  judg 

.  ment    creditors 

question  is,  whether  judgment  creditors,  whose  rights  are  may  unite  in  one 

i     i     .     v          /•       i  .  bill  against  their 

established,  and  their  liens  fixed,  at  law,  may  not  unite  in  common  debt- 
a  bill  to  remove  impediments  to  the  remedy,  created  by  of'aiieof°them 

i       /•         i      /•     i  •.  -T.  •  T  >      being  the  same, 

the  fraud  of  the  opposite  party.     It  is  an  ordinary  case  in  for  the  aid  of  the 

.!•/-,         ,     f  J-,  •.  f  Court  to  enforce 

this  Court,  for  creditors  to  unite,  or  for  one  or  more,  on  tneir  liens  at 
behalf  of  themselves  and  the  rest,  to  sue  the  representative  aw' 
of  their  debtor,  in  possession  of  the  assets,  and  to  seek  an 
account  of  the  estate.  This  is  done  to  prevent  multiplici- 
ty of  suits,  a  very  favorite  object  with  this  Court  ;  and  this 
principle  so  far  controls  the  other  rule,  which  preserves,  in 
some  degree,  an  analogy,  between  pleadings  in  chancery, 
and  the  simplicity  of  declarations  at  common  law.  There 
is  no  sound  reason  for  requiring  the  judgment  creditors  to 
separate  in  their  suits,  when  they  have  one  common  object 
in  view,  which,  in  fact,  governs  the  whole  case.  There  is 
no  particular  matter  in  litigation  peculiar  to  each  plaintiff, 
and  if  they  were  obliged  to  sue  separately,  it  may  be  perti- 
nently asked,  Cui  bonol  Their  rights  are  already  establish- 
ed, and  the  subject  in  dispute  may  be  said  to  be  joint,  as 
between  the  plaintiffs,  on  the  one  hand,  and  the  defend- 
ants, on  the  other,  charged  with  a  combination  to  delay. 
hinder,  and  defraud  their  creditors.  If  each  judgment 
creditor  was  to  be  obliged  to  file  his  separate  bill,  it  would 
be  bringing  the  same  question  of  fraud  into  repeated  dis- 
cussion, which  would  exhaust  the  fund,  and  be  productive 
of  all  the  mischief  and  oppression  attending  a  multiplicity 
•)(  suits.  It  appears  to  me,  therefore,  that  the  judgment 
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creditors,  in  cases  of  fraud  in  the  original  debtor,  have  a 
right  to  unite  in  one  bill,  to  detect  and  suppress  *that 
fraud,  and  to  have  the  debtor's  fund  distributed  according 
to  the  priority  of  their  respective  liens,  or  ratably,  as  the 
case  may  be,  equally  as  well  as  they  may  now,  in  ordinary 
practice,  unite  in  one  bill  against  the  legal  representatives 
of  the  debtor. 

Lord  Kenyan,  who  was  a  great  master  of  equity  practice, 
observed,  that,  generally  speaking,  a  Court  of  equity  would 
not  take  cognizance  of  distinct  and  separate  claims  of  dif- 
ferent persons  in  one  suit,  though  standing  in  the  same  rel- 
ative situation.  He  held,  that  where  an  estate  had  been 
contracted  to  be  sold  in  parcels,  to  many  different  persons, 
a  bill  could  not  be  filed  in  the  name  of  all  of  them,  to  com- 
pel a  specific  performance ;  and  the  reason  was,  that  each 
party's  case  would  be  distinct,  and  would  depend  upon  its 
own  peculiar  circumstances.  There  must  be  a  distinct  bill 
on  each  contract.  (Rayner  v.  Julian,  Dickens,  677.  1 
East,  226,  227.)  He  admitted,  there  were  excepted  cases 
to  this  general  rule,  and  mentioned  that  of  creditors  calling 
for  an  account  of  the  estate  of  the  deceased  debtor ;  and 
there  is  nothing  in  the  principle  of  his  decision,  to  prevent 
another  exception  in  a  case  like  the  present.  It  was 
agreed  by  the  chief  baron,  in  Ward  v.  The  Duke  of 
Northumberland,  (2  Anst.  469.)  that  unconnected  parties 
might  be  joined  in  one  suit,  where  there  was  a  common  in- 
terest among  them  all,  centring  in  the  point  in  issue  in  the 
cause  ;  and,  if  I  am  not  mistaken,  it  is  the  case  in  the  pres- 
ent suit,  as  respects  the  plaintiffs.  The  gravamen  of  the 
bill  is  fraud,  equally  injurious  to  all  the  plaintiffs,  and  their 
interests  all  centre  on  that  point. 

But  it  is  urged,  that  the  bill  is  multifarious,  in  uniting  all 
the  defendants  in  one  bill,  upon  totally  distinct  and  un- 
connected matters. 

There  is  a  charge  of  fraud  against  the  five  defendants, 
who  were  trustees  when  the  debts  with  the  plaintiffs  were 
160 


CASES  IN  CHANCERY. 


contracted,  and  who  are  charged  with  an  intent  to  defraud 
them.  The  fraud  consists  in  confessing  judgment  to  B. 
*Hu.ntington,  and  in  causing  the  personal  estate  of  the 
Genessee  Company  to  be  sold  under  it,  and  purchased  in  by 
two  of  these  trustees;  and  in  confessing  another  judg- 
ment in  favor  of  one  of  these  trustees,  and  two  other  de- 
fendants, and  in  causing  the  real  estate  of  the  company  to 
be  sold  under  it,  and  purchased  in  by  themselves.  This 
charge  of  a  combined  fraud  affects  seven  of  the  defend- 
ants ;  for  though  two  of  them  were  not  concerned  in  every 
part  of  this  fraudulent  conduct,  they  were  concerned  in 
the  last  judgment  and  purchase  under  it,  and  the  entire 
act  is  averred  to  have  been  poisoned  with  a  fraudulent  in- 
tent as  respected  the  creditors.  There  are  two  remaining 
defendants  who  are  charged  as  being  concerned  in  the  first 
organization  and  incorporation  of  the  company,  and  who 
were  among  the  first  trustees;  but  they  are  not  implicated 
in  the  subsequent  transactions.  One  of  them  has  answer- 
ed, and  has,  of  course,  waived  any  objection  to  the  union 
of  parties,  though,  possibly,  if  he  might  demur,  the  other 
defendants  may  also.  The  objection  to  a  want  of  connec- 
tion in  the  subject  matter,  would  seem  to  be  mutual.  The 
only  remaining  defendant,  Mastick,  is  a  party  to  the  de- 
murrer, and  the  embarrassment  in  the  case  is  to  render 
him  and  Mumford  suitable  parties  to  the  bill.  The  origi- 
nal trustees  are  charged  with  having  commenced  the  sys- 
tem of  fraud,  which  was  consummated  by  the  acts  to 
which  I  have  referred.  By  filing  a  certificate  of  the  ex- 
tent of  capital,  they  are  stated  to  have  held  out  to  the 
world  a  false  appearance,  for  the  purpose  of  deceiving  and 
defrauding  those  who  dealt  with  them.  It  thus  appears, 
from  the  bill,  that  all  the  defendants  were  not  jointly  con- 
cerned in  every  injurious  act  charged.  There  was  a  se- 
ries of  acts  on  the  part  of  the  persons  concerned  in  this 
Genessee  Company,  all  produced  by  the  same  fraudulent  in- 
tent, and  terminating  in  the  deception  and  injury  of  the 
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1822.  plaintiffs.  The  defendants  performed  differei.t  parts  in  the 
same  drama ;  but  it  was  still  one  piece — one  entire  jxir- 
formance,  *marked  by  different  scenes ;  and  the  question 

BROWN  now  occurs,  whether  the  several  matters  charged  are  so 
distinct  and  unconnected,  as  to  render  the  joining  of  them 
in  one  bill  a  ground  of  demurrer. 

A  review  of  the  few  leading  cases  on  this  point  will 
assist  us  in  coming  to  a  correct  conclusion. 

In  BerTce  v.  Harris,  (Hard.  337.  15  Car.  II.)  the  bill, 
as  to  one  defendant,  was  to  discover  by  what  title  he  held 
such  a  meadow,  in  which  the  plaintiff  alleged  he  had  an 
interest  for  life,  as  keeper  of  Gloucester  Castle  ;  and  as  to 
the  other,  it  was  for  an  annuity  which  was  due  from  him 
to  the  plaintiff,  as  such  officer.  The  defendants  demurred 
because  the  bill  concerned  things  of  several  distinct  natures 
against  several  defendants,  which  would  require  distinct 
answers  and  examinations,  and  the  charge  of  each  defend- 
ant would  be  uselessly  increased.  The  demurrer  was  al- 
lowed for  that  cause,  and  the  Court  observed,  that  a  bill 
against  several  persons,  as  against  one  for  tithes,  and 
against  another  for  the  glebe,  would  be  bad  ;  but  it  would 
be  good  against  several  for  tithes  only,  because  they  are  of 
the  same  nature.  So,  a  bill  against  divers  tenants  for  sev- 
eral distinct  matters,  as  common,  waste,  &c.,  would  be  ill, 
though  the  foundation  of  the  suit,  viz.  the  manor,  was  an 
entire  thing. 

Afterwards,  in  Hester  v.  fVeston,  (1  Fern.  463.)  a  de- 
murrer was  allowed  to  a  bill,  because  it  contained  several 
matters  not  relating  one  to  the  other,  andfin  some  of  which 
the  defendant  was  not  concerned.  But  in  the  case  of  The 
Mayor  of  York  v.  Pilkington,  (1  Aik.  282.)  a  bill  to  quiet 
the  plaintiff  in  a  right  of  fishery  was  supported,  on  demur- 
rer, against  several  defendants  claiming  distinct  rights ;  and 
though  there  was  no  privity  between  them  and  the  plaintiff, 
yet  he  had  a  general  right  to  a  sole  and  separate  fishery, 
extending  to  all  the  defendants ;  and  the  defendants,  on 
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the  issue  to  try  the  general  right,  might  avail  themselves  of        i822. 
their  distinct  rights.     Such  a  bill  was  held  necessary  *for   ^^^^^>- 

.....  BRINKKU- 

the  sake  of  peace,  and  to  prevent  a  multiplicity  of  suits.  HOFF 

Several  modern  cases  have  led  to  a  full  and  accurate       BKOWI 
discussion  of  this  subject. 

In  DiUy  v.  Doig,  (2  Vesey,  jr.  486.)  it  was  held  by 
Lord  Loughborough,  that  a  proprietor  of  a  copyright  could 
lot  sue,  in  one  bill,  two  defendants  who  had  invaded  it,  as 
there  was  no  privity  between  them,  and  their  rights  were 
listinct.  There  must  be  separate  bills  upon  distinct  inva- 
sions of  a  patent ;  but  it  would  be  otherwise  of  a  right  of 
rishery,  or  respecting  the  erection  of  a  mill.  About  the 
same  time,  the  case  of  Ward  v.  Duke  of  Northumberland, 
already  mentioned,  was  decided  in  the  exchequer.  It  was 
i  suit  against  two  defendants,  jointly,  as  executors,  and 
jgainst  one  of  them  as  heir,  for  an  account  under  an 
agreement  made  with  the  ancestor.  The  defendants  de- 
murred separately,  as  being  improperly  joined ;  and  after 
a  full  and  able  argument,  in  which  the  counsel,  in  support 
of  the  bill,  insisted,  that  in  a  Court  of  Equity  the  connection 
of  the  subject  matter  was  sufficient  to  join  parties,  who 
were  not  joined  in  interest,  as  in  a  bill  to  redeem  against  a 
first  and  second  mortgagee,  or  a  bill  for  an  account  of 
tithes  against  several  tenants,  the  Court  allowed  the  de- 
murrers, and  the  principle  stated  by  the  counsel  could  not 
lave  been  considered  applicable  to  the  case.  As  to  one 
of  the  defendants,  he  was  sued  in  different  characters ;  as 
executor,  and  personally  in  relation  to  his  private  concerns. 
The  two  demands  against  him  were  of  a  similar  nature, 
but  perfectly  distinct  and  unconnected.  As  to  the  other 
defendant,  who  was  sued  as  executor,  a  considerable  part 
of  the  bill  related  to  the  private  concerns  of  his  co-defend- 
ant, and  had  no  connection  with  the  estate  of  the  testator. 
The  bill  blended  matters  which  had  no  other  connection, 
than  that  one  of  the  defendants  was  a  party  in  them  all. 
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I Q22.  The  same  rule  of  pleading  was  considered  by  Lord  Redes- 
dale,  in  Whaley  v.  Dawson;  (2  Sch.  fy  Lef.  367.)  a  de- 
murrer *was  allowed  to  a  bill  against  two  defendants,  for 
several  and  distinct  matters  and  causes,  that  had  no  rela- 
tion to,  nor  dependence  on  each  other.  The  rule  was 
here  declared  to  be  that  where  there  was  «  general  right 
claimed  by  the  bill,  and  covering  the  whole  case,  the  demur- 
rer would  not  be  allowed,  though  the  defendants  had  sepa- 
rate and  distinct  rights.  The  chancellor  referred  to  the 
case  before  Lord  Hardwicke,  already  cited,  and  to  bills  for 
tithes  against  several  defendants,  where  the  cases  may  all 
be  distinct ;  and  he  did  it  the  better  to  illustrate  the  rule, 
that  where  there  was  one  general  right  claimed  by  the 
plaintiff  against  all  the  defendants,  the  suit  would  lie,  on 
the  ground  of  preventing  multiplicity  of  suits.  But  where 
the  subjects  of  the,  suit  are  in  themselves  perfectly  distinct, 
the  demurrer  will  hold,  and  a  plaintiff  cannot  bring  into 
the  compass  of  one  suit  such  different  objects.  It  obliges 
each  defendant  to  the  unnecessary  trouble  and  expense  of 
a  litigated  question  with  which  he  has  no  concern.  Again, 
in  the  late  case  of  Saxton  v.  Davis,  (18  Vesey,  72.)  a 
bill  was  filed  by  a  bankrupt  and  his  assignees,  under  an  in- 
solvent act,  against  the  representatives  of  the  deceased  as- 
signees, under  the  commission  of  bankruptcy,  and  others, 
for  an  account  of  the  estate.  Several  grounds  of  demurrer 
were  stated  on  the  record  ;  but  it  was  also  objected,  ore 
tenus,  at  the  bar,  that  the  suit  was  multifarious,  by  uniting 
defendants  having  distinct  interests,  and  calling  on  them 
to  answer  charges  perfectly  distinct,  and  relating  to  differ- 
ent subjects,  and  in  which  they  had  no  common  interest. 
Lord  Eldon  allowed  the  demurrer,  because  the  bill  sought 
to  enforce  different  demands  against  persons  liable  respec- 
tively, but  not  as  connected  with  each  other.  It  was  well 
observed  by  Sir  Samuel  Romilly,  in  that  case,  that  the  ob- 
jection t  ?  a  bill,  as  multifarious,  would  be  at  an  end,  if  the 
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156 


answer  to  that  objection  was  admissible ;  that  if  all  the  par- 
ties were  concerned  in  one  transaction,  all  but  that  one 
might  be  left  out  of  consideration. 

*The  principle  to  be  deduced  from  those  cases  is,  that  a 
bill  against  several  persons  must  relate  to  matters  of  the 
same  nature,  and  having  a  connection  with  each  other,  and 
in  which  all  the  defendants  are  more  or  less  concerned, 
though  their  rights  in  respect  to  the  general  subject  of  the 
case  may  be  distinct;  and  when  we  consider,  that  the 
plaintiffs,  in  the  case  now  before  me,  are  judgment  credit- 
ors, having  claims  against  the  Genessee  Company  perfectly 
established,  and  not  the  subject  of  litigation  in  this  suit ;  and 
that  the  general  right  claimed  by  the  bill  is  a  due  applica- 
tion of  the  capital  of  that  company  to  the  payment  of  their 
judgments ;  that  the  subject  of  the  bill  and  of  the  relief, 
and  the  only  matter  in  litigation  is,  the  fraud  charged  in 
the  creation,  management,  and  disposition  of  that  capital, 
and  in  which  charge  all  the  defendants  are  implicated, 
though  in  different  degrees  and  proportions, — I  think  we 
may  safely  conclude,  that  this  case  falls  within  the  reach  of 
that  principle,  and  that  the  demurrer  cannot  be  sustained. 

The  rules  of  pleading  in  chancery  are  not  so  precise 
and  strict  as  at  law,  and  are  more  flexible  in  their  modifi- 
cation, and  can  more  readily  be  made  to  suit  the  equity  of 
the  case  and  the  policy  of  the  Court.  The  rule,  for  in- 
stance, that  all  persons  materially  interested  must  be  made 
parties,  is  an  example  of  the  kind ;  and  there  are  various 
cases  where  all  accounting  parties  are  not  required  to  be 
brought  in.  There  are,  as  Lord  Eldon  observed,  in  Cock- 
burn  v.  Thompson,  (16  Vesey,  321.)  numerous  cases,  form- 
ing exceptions,  under  circumstances,  to  the  general  rule, 
ihut  all  persons  having  present  valuable  interests  in  the 
same  subject  must  be  made  parties.  The  case,  also,  of 
creditors  suing  on  behalf  of  themselves  and  all  others,  is 
another  instance  of  the  relaxation  of  the  severity  of  a  gen- 
eral rule  of  pleading. 
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1822.  The  remedy  would,  of  course,  be  varied,  and  adapted  to 

the  case  of  each  individual  defendant,  if  the  general 
*charge  of  fraud  should  be  established ;  and  if  it  should 
BROWN.  only  be  established  in  part  as  against  some  of  the  defend- 
ants, and  not  as  against  others,  the  decree  would  then  also 
be  adapted  to  the  proof.  I  do  not  see  that  this  circum- 
stance can  create  any  difficulty  in  sustaining  the  bill.  It 
is  cheapest,  and  best  for  the  interest  of  all  parties,  that  the 
subject  of  the  fraud,  in  all  its  parts,  should  be  investigated 
and  settled  in  one  suit.  There  is  another  consideration, 
to  show  that  a  demurrer  of  this  kind  should  be  cautiously 
received ;  and  that  is,  the  difficulty  and  the  peril  attending 
the  selection  by  the  plaintiff  of  proper  parties.  It  is  a  very 
frequent  objection  raised  in  the  answer,  and  at  the  hearing, 
that  all  necessary  parties  are  not  before  the  Court,  and 
there  is  no  question  of  practice  more  embarrassing  to  the 
plaintiff.  If  he  should  happen  to  err  on  the  other  side, 
and  bring  in  persons  against  whom  no  charge  can  be  sup- 
ported, the  bill  as  to  them  is  usually  dismissed  with  costs, 
and  the  inconvenience,  upon  the  whole,  is  much  greater 
from  the  want  than  from  the  redundancy  of  parties.  In 
this  very  case,  there  is  an  objection,  under  the  demurrer, 
made  ore  tenus,  to  the  want  of  Huntington,  the  judgment 
creditor,  as  a  party.  But  it  is  not  alleged  that  jH.  was  a 
party  to  any  fraud,  and  the  validity  of  his  judgment  is  not 
drawn  in  question,  and  the  object  of  the  bill  is  not  to  disturb 
it,  or  any  payment  made  under  it.  The  bill  seeks  only  to 
make  the  purchasers  at  the  sale  under  the  judgment  ac- 
count for  the  property  fraudulently  purchased  in.  Nor 
need  H.  be  a  party,  to  give  him  an  opportunity  of  redeem- 
ing the  mortgage  to  Mumford  mentioned  in  the  bill ;  for  it 
is  not  sought  to  foreclose  that  mortgage  by  any  sale  under 
it,  and  it  seems  to  be  mentioned  rather  incidentally,  as  one 
of  the  items  of  the  demand  to  be  settled,  when  the  proper- 
ty shall  be  recovered  and  applied.  It  may  further  be  ob- 
served, that  there  does  not  appear  to  be  any  direct  averment 
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that  the  judgment  of  H.  was  actually  subsisting  and  unsat- 
isfied at  the  commencement  of  the  suit.  I  apprehend 
*lhat  the  bill  should  have  been  positive  on  this  point,  and 
have  left  no  doubts  as  to  the  fact,  before  the  want  of  fl., 
as  a  necessary  party,  was  made  the  ground  of  demurrer  to 
the  bill.  It  is  four  years  since  execution  was  issued  on 
that  judgment,  and  a  part  of  it  was  then  satisfied,  and  the 
whole  m;iy  possibly  be  satisfied  before  this  time. 

Another  objection,  also  made  ore  tenus,  is,  that  the  Gen- 
essee  Manufacturing  Company,  by  its  corporate  name  and 
in  its  corporate  capacity,  is  not  made  a  paity.  I  should 
have  listened  to  this  objection,  and  have  deemed  it  unan- 
swerable, if  the  recent  decision  of  the  Court  of  Errors,  in 
Slee  v.  Bloom,  (a)  had  not  admonished  me  of  an  error  on 
this  subject.  That  case  goes  the  length,  as  I  have  been 
told,  of  holding  a  corporation  like  the  present  one,  dis- 
solved by  insolvency  and  sale  of  their  property,  so  as  to 
render  the  stockholders  responsible- to  the  extent  of  their 
shares,  without  any  judicial  process  and  judgment  of  for- 
feiture. It  is  probable  I  may  not  be  accurately  informed ; 
and  in  the  mean  time,  and  in  this  state  of  uncertainty  and 
perplexity,  as  to  the  real  doctrine  of  that  Court,  I  cannot 
deal  safely  either  way  with  the  question  of  the  existence  or 
dissolution  of  that  corporation.  I  will,  therefore,  not  med- 
dle with  it  at  present,  or  interfere,  so  far  as  to  sustain  the 
demurrer  on  that  ground. 

The  demurrer  must,  therefore,  upon  all  the  points  taken, 
be  overruled,  with  a  reservation  of  the  question  of  costs, 
and  with  the  order,  that  the  defendants  answer  in  the 
usual  time. 

Order  accordingly. 


1822. 

*-~v-** 

BRINKER- 

HOFF 

v. 
BROW«. 


(a)  Vide  19  John*.  Rep  45G— 480. 
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*OGDEN,  BARKER  and  others  against  KIP  and  others, 
Directors  of  the  NORTH  RIVER  BANK. 

On  filing  a  bill  against  the  president  and  directors  of  an  incorpo- 
rated banking  company,  charging  the  defendants  with  a  fraudu- 
lent abuse  of  their  trust,  in  the  election  of  directors,  an  injunction 
will  not  be  granted,  in  limine,  before  the  coming  in  of  the  answers, 
to  restrain  the  new  directors,  whose  election  was  colorable  in  law 
from  the  exercise  of  their  powers,  nor  will  commissioners  or  re- 
ceivers be  appointed  to  take  charge  of  the  affairs  of  the  bank,  there 
not  being  an  impending  mischief,  irreparable  in  case  of  delay. 

i 

THE  bill  was  filed,  (June  23)  by  the  plaintiffs  named, 
in  behalf  of  themselves  and  such  others  as  may  come  in 
and  contribute  to  the  costs  and  charges  of  the  suit,  being 
stockholders  of  the  North  River  Bank,  charging  the  de- 
fendants with  fraud  and  corruption,  in  the  control  and  con- 
duct of  the  election  for  directors,  on  the  third  day  of  June, 
instant ;  and  praying  for  a  subpoena  and  injunction  against 
nine  of  the  new  directors,  to  restrain  them  from  all  further 
interference  with  the  management  and  agency  of  the  bank 
as  directors,  after  the  first  Monday  of  July  next ;  and  that 
the  election  of  those  persons,  as  set  forth  in  the  bill,  be  de- 
clared void,  and  their  seats,  as  directors  for  the  ensuing 
year,  be  declared  vacant;  and  that  T.,  and  three  others  of 
the  directors,  or  some  other  persons,  be  appointed  receiv- 
ers of  the  bank,  with  authority  to  collect  and  receive  debts 
due  to  the  bank,  and  to  hold  the  residue  of  the  funds  of 
the  bank,  subject  to  the  order  of  the  Court :  and  that  the 
votes,  tendered  by  S.  A.,  may  be  deemed  to  be  allowed, 
and  that  the  persons  named  may  be  declared  duly  elected 
directors,  &c.,  and  for  general  relief. 

A  motion  was  now  made  for  an  injunction,  according 
to  the  prayer  of  the  bill. 
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*  Wells,  and  W.  W.  Van  Ness,  in  support  of  the  m  >tion,  1822. 
cited  2  Afk.  145.  400.  4  Term  Rep.  243.  2  Vesey,  jr. 
609.  2  Fonbl.  Equ.  206.  note  a.  17  Pesey,  315.  T/te 
Attorney-  General  v.  TAe  L/h'ca  Jns.  Co.  2  Johns.  Ch.  Rep. 
371.,  and  cases  there  cited.  1  Merivale's  Rep.  107.  14 
245.  1  Fonll  14.  1  Johns.  Ch.  Rep.  49. 


•S1.  Jones,  D.  Bi  Ogden,  and  Haines,  contra,  were  stop- 
ped by 

THE  CHANCELLOR,  who  directed  the  motion  to  stand 
over  until  the  coming  in  of  the  answers. 

He  said  that  this  was  not  the  case  of  impending  and  ir- 
reparable mischief  to  arise  from  delay.  The  bill  is  con- 
fined to  the  charge  of  a  fraudulent  abuse  of  trust  in  the 
present  directors  of  the  bank,  respecting  the  recent  elec- 
tion of  directors,  and  does  not  charge  fraud  or  abuse  in  the 
ordinary  pecuniary  concerns  of  the  institution.  It  is  not 
the  course  and  practice  of  the  Court  to  grant  injunctions  in 
limine,  and  before  answer,  unless  the  injury  be  pressing, 
and  the  delay  dangerous.  The  present  directors  were  ap- 
pointed by  the  statute  incorporating  the  bank,  and  nearly 
all  the  same  persons  are  re-elected,  by  an  election  colora- 
ble in  point  of  law,  though  it  may  afterwards  turn  out'to 
have  been  fraudulent  in  point  of  fact.  They  are  in  the 
actual  exercise  of  their  office  as  trustees,  and  it  would  not 
be  very  convenient  or  reasonable  to  devest  them  of  their 
powers,  and  to  place  in  the  hands  of  commissioners  or  re- 
ceivers, to  be  selected  by  the  chancellor,  the  capital  of  a 
bunk  amounting  to  half  a  million  of  dollars,  before  the  de- 
fendants have  had  an  opportunity  to  answer  the  bill.  A 
trustee  is  rarely,  if  ever,  devested  of  his  trust,  until  he  has 
been  heard  in  answer  to  the  charges  against  him.  Nothing 
but  the  necessity  of  the  case,  such  as  the  danger  of  irrep- 
arable loss,  can  justify  a  departure  from  this  rule  of  com- 
mon justice.  There  is  no  *sufficient  ground  to  conclude,  f  *  162  1 
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1822.  even  fr°m  tne  charges  in  the  bill,  that  the  moneyed  affairs 
of  the  bank  will  not  continue  to  be  safely  administered,  in 
the  intermediate  time,  between  the  filing  of  the  bill  and 
the  coming  in  of  the  answers.  The  injunction  cannot  be 
granted,  and  a  receiver  appointed,  according  to  the  prayer 
of  the  bill,  without  stopping  the  future  operations  of  the 
bank,  and  shaking  the  credit  of  its  paper.  It  goes,  in  the 
first  instance,  to  displace  men  from  a  trust  with  which  they 
were  originally  invested  by  the  legislature,  before  they  have 
been  heard  in  their  defence ;  and,  if  the  charges  in  the  bill 
should  be  denied,  and  should  not  be  sufficiently  proved,  a 
great  and  lasting  injury  would  be  received  by  the  institu 
tion,  without  the  means  of  adequate  compensation.  In  a 
case,  then,  of  so  much  importance,  and  one  which  affects 
rights  and  character  so  deeply,  and  where  interests  of  ex- 
tensive concern  and  great  amount  may  be  seriously  affect- 
ed by  the  granting  of  the  motion,  it  is  certainly  the  dictate 
of  discretion,  to  wait  until  the  charges  in  the  bill  shall  have 
been  either  admitted  by  the  answer,  or  established  by  proof. 
Without,  therefore,  undertaking,  for  the  present,  to  dis- 
cuss any  of  the  other  points,  which  have  been  raised  upon 
the  argument,  it  is  sufficient  to  say,  that,  under  the  present 
circumstances  of  the  case,  the  motion  must  be  denied. 

M(  tion  denied. 
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*E.  JOHNSON  against  A.  JOHNSON. 

[See  4  Sandf.  Ch.  36.] 

Tnt  charges  of  adultery  and  of  cruel  usage,  being  distinct  and  inde- 
pendent, and  leading  to  distinct  issues  and  decrees,  cannot  be 
joined  together  in  the  same  bill. 

THE  bill  contained  charges  of  adultery,  and  of  cruel 
and  inhuman  treatment,  and  the  cause  was  at  issue  on  an 
answer,  without  oath,  to  the  whole  bill. 

It  was  agreed  by  the  counsel  for  the  parties  to  submit 
the  question,  whether  the  charges  could  be  united  in  the 
same  bill ;  and  that,  if  the  chancellor  should  be  of  opinion 
they  could  not,  the  plaintiff  might  elect  which  charge  to 
retain ;  and,  if  the  former  should  be  retained,  that  then  a 
feigned  issue  should  be  awarded  to  try  the  fact. 

Bogardus,  for  the  plaintiff. 
E.  W.  King,  contra. 

THE  CHANCELLOR.  The  charges  of  adultery,  and,  of 
cruel  usage,  are  not  only  distinct  and  unconnected  charges, 
bat  they  lead  to  distinct  issues  and  decrees.  An  answer  to 
a  charge  of  adultery  may  be  without  oath  ;  but  an  answer 
to  a  charge  of  cruel  usage  must  be  upon  oath.  The 
charges,  therefore,  necessarily  require  separate  answers ; 
and  if  the  charge  of  adultery  be  denied,  a  feigned  issue 
must  be  awarded,  which  need  not  be  the  case  on  denial  of 
the  charge  of  cruel  usage,  but  the  latter  may  be  tried  upon 
depositions,  according  to  the  ordinary  course  of  the  Court. 
If  the  adultery  be  confessed,  or  if  the  bill,  as  to  that 
charge,  be  taken  pro  confesso,  still  there  must  be  a  refer- 
ence to  a  master,  to  take  and  report  proof  of  the  charge ; 
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1022  anc*  tne  c*11180  must  be  brought  regularly  to  a  hearing  upon 
*such  proof.  But  if  the  defendant  confesses  the  other 
charge,  or  if  he  suffers  the  bill  to  be  taken  pro  confess^ 
the  admission  is  conclusive,  and  puts  an  end  to  the  con- 
troversy. The  decrees,  in  the  two  cases,  are  essentially  dif- 
ferent. In  the  one,  it  is  an  absolute  divorce,  with  a  disa- 
bility to  the  defendant  to  marry  again.  In  the  other,  the 
divorce  is  only  e  mensa  et  thoro,  and  may  be  for  life,  or  for 
a  limited  time,  in  the  discretion  of  the  Court. 

The  two  charges  are  thus  inconsistent  with  each  other, 
in  respect  to  the  mode  of  proceeding,  and  the  remedy  ; 
and  it  leads  to  confusion,  to  connect  them  together  in  the 

*  o 

same  bill.  The  charge  of  adultery  overpowers  and  de- 
stroys the  force  and  effect  of  the  other  charge,  for  the  one 
remedy  merges  in  the  other.  Suppose  the  answer,  at  the 
same  time,  admits  both  charges,  it  would  be  useless  and 
absurd  to  decree  a  qualified  divorce,  until  the  charge  re- 
quiring an  absolute  divorce  has  been  duly  ascertained 
So,  if  both  charges  be  equally  denied,  it  would  be  vexa 
tious  and  improper,  as  well  as  useless,  to  pursue  proof 
of  the  charge  of  cruel  usage,  until  the  charge  of  adultery 
had  been  determined.  To  be  instituting  an  inquiry  into 
the  history  of  the  domestic  life  of  the  parties,  to  make  out 
the  charge  of  habitual  cruelty,  or  other  indecent  and  out- 
rageous conduct,  and  this,  too,  upon  the  mere  contingency. 
that  such  proof  might  be  wanted,  if  the  other  charge  of 
adultery  did  not  succeed,  would  be  unfit  and  unbecoming. 
The  proceeding,  under  the  charge  of  cruel  usage,  must,  of 
course,  be  suspended,  from  the  very  moment  that  the  an- 
swers come  in,  until  the  prosecution  for  adultery  has  ter- 
minated against  the  plaintiff.  Where,  then,  can  be  the 
utility  or  necessity  of  uniting  the  charges  in  the  same  bill  ? 
I  see  nc  »-*ason  for  it,  unless  it  be  to  favor  the  plaintiff  as 
to  costs,  by  allowing  her  to  have,  for  greater  caution,  one 
charge  in  her  bill  to  resort  to,  when  another  fails.  But  1 
doubt  the  policy  and  expediency  of  such  an  indulgence 
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The  charge  of  adultery  is  *too  grave  to  be  made  without        1822. 
very  satisfactory  grounds.      It  strikes  at  the  very  exist- 
ence of  the  marriage  tie,  and  neither  of  the  parties  ought 
to  be  encouraged  to  make  it,  by  any  special  indulgence  of 
the  Court 

I  feel  well  persuaded,  from  a  perusal  of  the  statute  which 
gives  jurisdiction  on  this  subject,  that  the  prosecutions  for 
adultery,  and  for  cruel  usage,  were  contemplated  as  totally 
distinct  and  separate  prosecutions.  This  appears  from  every 
part  of  the  statute,  and  especially  from  the  section  which 
declares,  that  security  for  costs  may  be  required  of  a  plain- 
tiff, who  prosecutes  for  cruel  usage  only.  What  are  we 
to  do  if  both  charges  are  blended  in  the  same  bill  ?  Must 
we  counteract  the  intention  of  the  statute,  by  requiring 
such  security  in  both  cases,  or  in  neither? 

There  is  no  analogous  case  in  the  English  Courts,  be- 
cause they  have  no  such  jurisdiction ;  but  this  case  falls 
within  the  principle  of  many  of  thejr  decisions.  A  de- 
murrer will  lie  to  a  bill  for  multifariousness,  or  where 
the  bill  blends  different  demands,  totally  unconnect- 
ed. (Cooper's  Treatise,  182.  Dickens,  677.)  Thus,  in 
Ward  v.  Duke  of  Northumberland,  (2  Anst.  469.)  it  was 
held,  that  if  a  defendant  be  charged,  in  his  private  charac- 
ter, and,  also,  in  his  character  as  executor,  he  may  demur, 
because  the  demands  are  perfectly  distinct,  and  lead  to 
different  investigations.  So,  in  Hester  v.  IVcston,  (1  Fern. 
463.)  it  was  held,  that  the  defendant  might  demur,  if  the 
bill  contained  several  matters,  not  relating  one  to  the  other, 
and  in  some  whereof  the  defendant  is  not  concerned, 
'""he  case  of  The  Attorney- General  v.  Corporation  of  Car- 
marthen (Cooper's  Eq.  Rep.  30.)  is  still  stronger  to  the 
*>oint.  An  information  was  filed  against  a  corporation, 
stating,  that  they  were  seised  of  the  estates,  partly  for  pur- 
poses of  public  utility,  and  partly  for  the  benefit  of  a  pri- 
vate charity,  and  charging  them  with  a  misapplication 
of  funds.  A  demurrer  was  allowed  for  blending,  in  the 
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1822.       same  bill,  different  transactions,  no  way  connected.     The 
**^~**^**~'  Court  has  been  uniformly  *anxious  to  prevent  confusion, 

STORKS  .        .        ...          -  . 

v.           and  to  preserve  some  analogy  to  the  simplicity  ot  declara- 

BARKER.          .  i         /   \ 

tions  at  common  law.  (a)  • 

I  conclude,  that  the  charges  ought  not  to  be  united  in 
one  bill ;  and  consequently,  that  the  plaintiff  be  put  to  her 
election,  within  eight  days  after  service  of  a  copy  of  this 
decretal  order  upon  her  solicitor,  which  of  these  charges  she 
will  abide  by  in  this  suit. 

Decree  accordingly 

(a)  Vide  Brinkerhoff  v.  Brown,  ante,  p.  139. 


STORKS  AND  BROOKS  against  BARKER. 

[Distinguished,  86  N.  Y.  223, 229.1 

A  person,  having  the  legal  title,  who  acquiesces  in  the  sale  of  he 
land  by  another  claiming,  or  having  color  of  title  to  it,  is  estopped 
from,  afterwards,  asserting  his  title  against  a  purchaser;  especially 
if  he  has  advised  and  encouraged  the  parties  to  such  sale  to  deal 
with  each  other. 

Ignorance  of  the  law,  with  a  full  knowledge  of  the  facts,  cannot,  gen- 
erally, be  set  up  as  a  defence ;  nor  will  it  protect  a  party  from  the 
operation  of  the  rule  of  equity,  when  the  circumstances  would, 
otherwise,  create  an  equitable  bar  to  the  legal  title. 

THE  bill  was  for  an  injunction  to  stay  an  action  of  eject- 
ment, brought  by  the  defendant  against  the  plaintiff  B.,  to 
recover  the  possession  of  a  piece  of  land,  held  by  the  plain- 
tiff B.,  under  a  deed  from  the  plaintiff  &  The  hill,  also, 
prayed,  that  the  defendant  might  be  decreed  to  execute  to 
the  plaintiff  B.  a  release  of  all  his  right  and  claim  to  the 
land,  or  for  a  perpetual  injunction  against  the  prosecution 
of  his  claim,  and  for  general  relief.  The  material  facts,  as 
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they  appeared  in  the  pleadings  and  proofs,  are  stated  in        1822. 
the  opinion  of  his  honor  the  chancellor.  v^^^- 

,  STCRRS 

v. 

H.  B.  Potter,  for  the  plaintiffs. 
,  for  the  defendant. 


*THE  CHANCELLOR.     The  defendant  is  seeking  to  en-       [  *  167  ] 
force  his  title  at  law  to  6£  acres  of  land,  in  the  village  of 
Buffalo,  under   the   following   circumstances,   which   are 
supposed,  on  the  part  of  the  plaintiffs,  to  have  created  an 
equitable  estoppel. 

John  Johnston  devised,  by  will,  to  his  wife  Ruth  all  his     A  feme  co- 
vert, seised  of 
real  and  personal  estate,  and  he  died  seised  of  39£  acres  land,  devised  it 

to  her  husband, 

of  land,  of  which  the  land  in  question  was  a  part.     His  and  died  with- 

wife,  after  his  death,  conveyed  33  acres  of  the  land,  for  a  ing  her  'father 

valuable  consideration,  to  the  defendant,  her  father,  and  and    the  hus 

then  married  Elisha  Foster.     She,  by.  will,  devised  the  ty  s^;  \0^k  pos 

acres  to  her  second  husband,  in  consideration  of  his  affec-  i'and^'and  con6 

tion  and  particular  kindness  to  her  during  her  protracted  p™and  improve 

sickness,  and  died  without  issue,  in  October,  1812.     This  knowSge  'of 

devise  to  her  husband  was  made  with  the  approbation  of  ^[wards  sold 

lier  father's  family,  and  there  is  good  ground  to  conclude,  JjJ**  JjJ8  *^~ 

with  the  approbation  of  the  defendant  himself,  who  men-  Plaintll]r>  for  a 

•        valuable      con- 

tioned  the  devise  as  being  just  and  proper.     The  defend-  sider?l!?n >  aj!l| 

&   J  the    father    did 

ant  and  Foster  lived  very  near  each  other,  at  the  time  of  not  pretend,  but 

*  disavowed  any 

the  death  of  Mrs.  Foster,  and  for  a  year  afterwards,  and  flaim    l?  .  the 

land  as  heir  to 

Foster  continued  to  occupy  the  6i  acres  of  land  as  his  own,  his    daughter; 

and  the   devise 

and  claimed  the  same   under  his  wife's  will.      In   July,  was    void    by 

statute :    Held, 

1813,  he  sold  the  land  by  a  deed,  with  full  covenants,  and  that  the  father 

was     estopped 

for  a  full  and  valuable  consideration,  to  the  plaintiff  Storrs;  from  afterwards 

.       .  -  asserting  his  le- 

and  the  defendant,  before  the  sale,  which  was  in  a  train  of  gai  title,  as  heir, 

.,  against  the  pur- 

negotiation  lor  some  weeks,  repeatedly  advised  foster  to  chaser,  on  the 

ir<  i  TTIITI'  t       ground  that  he 

sell,  and  Storrs  to  buy.  He  told  foster,  that  he  thought  was  ignorant,  at 
his  title  good  under  the  will.  He  was  also  asked,  on  be-  tne  dc^e  wai 
half  of  Storrs,  before  the  purchase,  whether  he  did  not 
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1822        claim  the  land  by  inheritance,  and  he  replied  in  the  nega< 
s^-s/'-^x  live,  for  that  his  daughter  had  made  a  will.     After  the  pur- 
vRR        chase  by  .SYorrs,  in  the  summer  of  *1813,  the  buildings  on 
the  lot  were  destroyed  by  the  enemy,  and  the  plaintiff   S1. 
claimed  and  received  compensation  for  the  same  from  the 
United  States.     Starrs  continued  to  occupy  the  land  as 
owner,  and  erected  a  building  on  it,  in  1814,  or  1815,  and 
•  *  168  J       with  *the  knowledge  of  the  defendant,  who  never  ad- 
vanced any  claim  to  the  land,  as  heir  to  his  daughter,  until 
the  latter  part  of  the  year  1816. 

Here,  then,  is  the  case  of  a  person  knowing  and  approv- 
ing, at  the  time,  (as  we  have  good  reason  to  infer,)  of  his 
daughter's  devise  of  her  small  real  estate  of  6£  acres  of 
land  to  her  second  husband,  as  a  token  of  her  affection  and 
remuneration  for  his  kindness ;  and  of  that  husband  retain- 
ing possession,  as  owner,  after  his  wife's  death,  with  the 
knowledge  and  assent  of  the  defendant,  and  then  selling 
the  land  to  a  third  person,  with  the  advice  of  the  defend- 
ant, who  expressly  encouraged  the  one  to  sell  and  the 
other  to  buy.  He  afterwards  permitted  that  buyer  to  make 
improvements,  and  exercise  acts  of  ownership  upon  the 
land  for  the  space  of  three  years,  before  he  advanced  his 
claim  as  heir  to  his  daughter,  and  founded  on  the  invalidi- 
ty of  her  will.  If  the  case  rested  upon  these  facts  alone,  it 
would  fall  within  the  rule  of  equity,  that  where  one  having 
title  acquiesces,  knowingly  and  freely,  in  the  disposition  of 
his  property,  for  a  valuable  consideration,  by  a  person  pre- 
tending to  title,  and  having  color  of  title,  he  shall  be  bound 
by  that  disposition  of  the  property ;  and  especially  if  he 
encouraged  the  parties  to  deal  with  each  other  in  such  sale 
and  purchase.  This  doctrine  was  mentioned  in  the  case 
of  Wendell  v.  Van  Rensselaer,  (1  Johns.  Ch.  Rep.  344.) 
and  is  most  amply  supported  by  a  series  of  decisions,  some 
of  which  were  referred  to  in  that  case.  It  is  deemed  an 
act  of  fraud  for  a  party,  conusant  all  the  time  of  liL* 
own  right,  to  suffer  another  party,  ignorant  of  that  right, 
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to  go  on,  under  that  ignorance,  and  purchase  the  prop-        1822. 
erty,  or  expend  money   in    making  improvements  upon  •^*~^s~^~> 
it.     Mr.  J.  Lawrence   (6  Term  Rep.  556.)  recollected  a           v. 
case  in  which  Lord  Mansfield  would  not  suffer  a  man  to 
recover  even  in  ejectment  at  law,  who  had  stood  by  and 
seen  the  defendant  build  upon  his  land.      However  we 
may  question  the  existence  of  such  a  rule  in  a  Court  of 
*law,  yet  in  equity  it  is  well  established;  and  it  seems  to       [*  169  J 
be  immaterial  whether  the  real  owner  was  induced  to  con- 
ceal his  title,  and  omit  to  assert  it  from  fraudulent  motives, 
or  from  other  considerations,  which  he  deemed,  at  the  time, 
prudential,  as  was  the  case  with  the  defendant  in  Raw  v. 
Pole.  (2  Fern.  239.) 

But,  in  this  case,  the  defendant  endeavors  to  withdraw 
himself  from  the  operation  of  the  rule,  by  the  averment 
that  he  mistook  the  law  of  the  land,  and  did  not  know  that 
i he  devise  of  a  feme  covert  was  void,  or  that  his  title  was 
good  as  heir  to  his  daughter,  until  late  in  the  year  1816. 
[  am  induced,  from  the  proofs  in  the  case,  to  believe  in  the 
truth  of  the  averment;  and  the  question  then  arises, 
whether  that  ignorance  of  his  own  title  will  prevent  the  ap- 
plication of  the  doctrine. 

The  presumption  is,  that  every  person  is  acquainted  with 
his  own  rights,  provided  he  has  had  reasonable  opportunity 
to  know  them  ;  and  nothing  can  be  more  liable  to  abuse, 
than  to  permit  a  person  to  reclaim  his  property,  in  oppo- 
sition to  all  the  equitable  circumstances  which  have  been 
stated,  upon  the  mere  pretence  that  he  was  at  the  time  ig- 
norant of  his  title.  Such  an  assertion  is  easily  made,  and 
difficult  to  contradict.  It  is  rarely,  that  a  mistake  in  point 
of  law,  with  full  knowledge  of  all  the  facts,  can  afford 
ground  for  relief,  or  be  considered  as  a  sufficient  indemnity 
against  the  injurious  consequences  of  deception-  practised 
upon  mankind  ;  and  if  the  person,  as  in  this  case,  is  not  mere- 
ly silent  and  passive,  but  gives  explicit  confirmation  to  the 
title  of  the  party  in  possession,  and  encourages  him  to  sell, 

VOL.  VI.  23  177 


69  CASES  IN  CHANCERY. 


encourages  the  purchaser  to  buy,  the  case  is  greatly  al- 
tered,  and  equity  and  policy  equally  dictate  that  he,  and  not 

v.  the  purchaser,  ought  to  suffer.     His  ignorance  of  the  law 

BARKER.  . 

ought  not  to  protect  him  from  the  operation  of  the  rule  of 

equity.    He  could  easily  have  dispelled  that  ignorance,  for  he 

had  the  fact  of  the  will  of  his  daughter  before  his  eyes  ;  and 

[  *  170  ]       if  he  may  be  allowed  to  *plead  his  voluntary  ignorance,  in 

destruction  of  equitable  rights,  growing  out  of  his  own  acts 

and  assertions,  the  grossest  imposition  and  the  greatest 

ignorance  of  fraud  might  be  practised  with  impunity.     It  would,  seem, 

the    law,    with    .,          -  ,  .  .    ,         f         ,.          .. 

knowledge    of  therefore,  to  be  a  wise  principle  of  policy,  that  ignorance 

ly  beset  of  the  law,  with  knowledge  of  the  fact,  cannot  generally 

nor  will  be  set  up  as  a  defence  ;  and  it  appears  to  be  settled  by  a 

i  right  course  of  equity  decisions,  that  ignorance  of  one's  legal 

oluof'tne  rule8,  rignt  does  not  take  the  case  out  of  the  rule,  when  the 

^stances  c"~  circumstances  would,  otherwise,  create  an  equitable  bar  to 

would,      other-  jL     i        i  t:fi 
wise,  create  an   lne  iegPl  Bue« 

DVer  v-  Dyer  (2  Ch-  C<w-  loa)  is  the  earliest  case  on 
this  point.  It  came  before  the  Court  in  June,  1682,  (Trin- 
ity Term,  34  Car.  II.)  and  we  have  only  the  statement 
of  the  case,  raising  the  point  of  law,  and  the  argument  of 
counsel,  but  no  decision.  The  plaintiff  purchased  of  J.  D. 
an  annuity  or  rent  charge  of  £100,  which  had  been  set- 
tled on  /.  D.  by  the  defendant's  father,  and  which  the  de- 
fendant had  continued  to  pay  for  twelve  years.  While  the 
plaintiff  was  in  treaty  to  purchase  the  annuity,  he  inquired 
of  the  defendant  whether  there  was  such  a  grant,  and  such 
payments,  and  whether  it  had  been  revoked.  The  de- 
fendant confessed  the  grant  and  payments,  and  that  it  had 
not,  to  his  knowledge,  been  revoked;  and  the  plaintiff  ac- 
cordingly purchased  the  annuity  at  the  price  of  £2,000. 
The  plaintiff  filed  his  bill  to  enforce  payment,  and  the  de- 
fendant set  up  that  the  grandfather  had  made  settlements 
on  marriage,  by  which  the  defendant's  father  could  not 
make  such  a  grant,  and  that  these  settlements  were  con- 
cealed from  the  defendant.  The  cause  was  brought  to  « 
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Staring  on  bill  and  answer ;  and  it  was  contended  on  the        1822. 
part  of  the  plaintiff,  that  be  the  defendant's  title  what  it  *^^-^~*^ 
might,  yet  he  had  encouraged  and  drawn  the  plaintiff  in  to           v. 
purchase,  and  the  plaintiff  was  not  to  be  hurt.     On  the 
^ther  side,  it  was  stated,  that  ignorance  of  a  man's  title 
shall  not  prejudice  it,  and  that  the  defendant  was  not  guilty 
of  any  misinformation  or  concealment;  *and  upon  this,       [*171  1 
the  lord  chancellor  is  reported  to  have  said,  that  "  igno- 
rance of  his  title  differed  the  case ; "  and  he  put  off  the 
hearing  until  a  cross  bill  for  discovery  of  the  settlement 
could  be  brought  on. 

The  case  of  Hobbs  v.  Norton  (1  Vern.  136 ;  2  Ch. 
Cos.  128.)  arose  about  the  same  time.  Tt  is  given  in 
Fcrnon  as  of  Hil.  Term,  1683,  before  the  Lord  Keeper 
North;  and  in  Chancery  Cases,  as  of  Mich.  Term,  No- 
vember, 1682,  before  the  Lord  Chancellor  Nottingham. 
The  former  report  gives  the  decree  as  being  pronounced 
upon  a  rehearing  by  the  lord  keeper;  and  the  latter 
gives  no  decree,  or  opinion,  and  only  the  substance 
of  the  pleadings.  The  facts  in  this  case  are  so  exceed- 
ingly analogous  to  those  in  Dyer  v.  Dyer,  that  one  is 
strongly  induced  to  think  it  must  be  the  same,  under  dif- 
lerent  names,  and  which,  as  we  have  seen,  had  been  di- 
rected, a  short  time  before,  to  stand  over.  Be  this  as  it 
may,  it  appears  that  Lord  Chancellor  Nottingham  gave  no 
decision  on  the  question,  whether  ignorance  of  a  man's  le- 
gal right  will  protect  him  against  the  consequences  of  en- 
couraging others  to  deal  with  his  property  as  their  own. 
The  first  authoritative  decision  on  this  point  was  made  by 
Lord  Keeper  North,  who  succeeded  to  the  great  seal  in 
January,  1683,  as  Lord  Nottingham's  successor. 

The  case  of  Hobbs  v.  Norton  was,  shortly,  this:  A 
younger  brother  of  the  defendant  had  an  annuity  of  £100, 
charged  on  lands,  by  his  father's  will,  with  power  of  revo- 
cation, and  he  contracted  to  sell  it  to  the  plaintiff,  who 
went  to  the  defendant,  and  told  him  he  was  about  to  buy 
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the  annuity,  and  desired  to  know  if  his  younger  brothei 
had  a  good  title  to  it,  and  whether  his  father  was  seised  in 
fee  at  the  time  of  the  will,  and  whether  there  was  any 
revocation  made.  The  defendant  said,  he  believed  hia 
brother  had  a  good  title,  and  he  had  paid  him  the  annuity 
for  twenty  years ;  but  he  had  heard  there  was  a  settlement 
of  his  father's  lands  before  the  will,  though  he  had  not  seen 
[  *  172  J  it,  *and  he  encouraged  the  plaintiff  to  proceed  in  his  pur- 
chase, who  accordingly  made  it,  for  a  valuable  considera- 
tion. Afterwards,  the  defendant  got  possession  of  the  set- 
tlement, by  which  the  lands  were  entailed  by  his  ancestor, 
and  the  annuity,  as  against  him,  void.  The  defendant 
wished  to  avail  himself  of  this  settlement,  and  there  was 
no  proof,  that,  at  the  time  he  encouraged  the  plaintiff 
to  purchase,  he  had  any  notice  of  the  settlement.  His 
defence  was,  that  he  then  knew  nothing  to  the  contrary 
of  a  good  title  to  the  annuity  in  his  younger  brother, 
and  that  the  payment  of  the  annuity,  and  the  acknowl- 
edgment of  its  validity,  were  innocently  made  by  him, 
while  he  was  ignorant  of  his  right.  The  lord  keeper  de- 
creed payment  of  the  annuity,  and  that  the  defendant 
should  confirm  it  to  the  plaintiff,  with  an  election  to  the 
defendant,  in  a  twelve-month,  to  purchase  it  of  the  plain- 
tiff; and  he  decided  purely  on  the  ground  of  the  encour- 
agement given  to  the  plaintiff  to  proceed  in  his  purchase, 
and  that  "  it  was  a  negligent  thing  in  the  defendant  not  to 
inform  himself  of  his  own  title."  The  younger  brother 
was  all  the  while  knowing  to  this  settlement,  and,  there- 
fore, as  between  him  and  the  defendant,  the  case,  it  is 
said,  might  admit  of  another  consideration. 

This  case  strikes  me  as  being  entirely  in  point,  and  it 
shows  that  the  ignorance  of  the  invalidity  of  the  will  of  his 
daughter,  put  forward  by  the  defendant,  as  an  excuse  for 
the  belief  and  admission  of  the  title  of  Foster,  the  devisee, 
does  not  prevent  the  application  of  the  rule,  that  he  who  en 
courages  another  to  buy  of  a  third  person  a  right  to  which 
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ic  himself  has  a  title,  is  to  be  postponed  in  equity  to  such        1822. 
a  purchaser.  ^-^^s-*+~s 

The  fact  that  the  defendant  did  give  such  encourage-  v. 

15  V  R  K  Eft 

ment  to  .Foster  to  sell,  and  to  the  plaintiff  .SYorrs  to  buy, 
is  abundantly  proved.  One  witness  (/.  London)  says,  he 
heard  the  defendant  say,  he  wished  *SVorrs  would  buy  the 
land,  as  it  would  be  a  sale  beneficial  to  both  him  and  *_F0s- 
ter,  and  he  requested  the  witness  to  advise  £  to  buy ;  and 
shortly  afterwards,  the  defendant  told  him  that  F.  and  £ 
had  bargained  for  the  land,  and  he  was  glad  of  it. 
Another  witness  (B.  Caryl)  says,  the  defendant  told  him 
he  had  advised  Foster  to  accede  to  the  terms  of  sale  pro- 
posed by  Storrs ;  and  the  defendant  had  several  conversa- 
tions with  him,  the  witness,  concerning  the  sale,  pending 
the  negotiation  between  F.  and  £  ;  and  he  advised  £  to 
purchase,  and  uniformly  advised  the  sale  by  F.  A  third 
witness,  (Elisha  Foster,)  who  appears  to  have  been  ren- 
dered a  competent  witness  by  a  release  from  Storrs,  de- 
clares also,  that  the  defendant  advised  him  to  sell,  and  the 
defendant  knew  of  the  sale  when  it  was  made ;  and  he 
told  him  that  he  considered  his  title  under  the  will  good. 
A  fourth  witness  (J.  A.  Barker)  states  also,  that  Caryl,  a 
partner  in  trade  with  Storrs,  asked  the  witness  about  the 
title  to  the  land,  when  S.  was  about  buying,  and  wanted 
to  know  if  the  defendant  did  not  inherit  the  title  to  the  6£ 
acres ;  and  the  witness  thereupon  consulted  with  the  de- 
fendant, who  said  he  did  not  inherit  it,  for  that  his  daugh- 
ter had  made  a  will ;  and  this  information  was  carried  back 
to  Caryl,  who,  as  the  witness  believed,  communicated  all 
his  information  on  the  subject  to  .S'.  before  the  sale. 

There  is,  then,  no  doubt,  from  the  testimony  of  these 
four  witnesses,  of  the  fact,  that  the  defendant  did  actively 
encourage  the  sale  by  Foster  and  purchase  by  Storrs,  and 
did  positively  admit  the  right  and  title  of  Foster. 

The  decision  of  Lord  Keener  North,  in  Hobbs  v.  Norton, 
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1 822.       was  confirmed  in  subsequent  cases,  and  it  has  never  been 

**-^~^~^*s  overruled  or  questioned. 

ST°vRRi  In  Hunsden  v.   Cheyney,  in  1690,   (2  Fern.  150.)  the 

mother  was  tenant  in  tail  of  a  term,  with  a  right  of  dispo- 
sal, at  her  pleasure,  and  she  was  present  at  a  marriage 
treaty  made  by  her  son,  in  which  he  declared  that  the 
term  was  to  come  to  him  after  his  mother's  death,  and  he 

f  *  174  ]  settled  the  reversion  *of  the  term,  after  her  death,  on  the 
issue  of  the  marriage,  and  she  did  not  mention  or  insist 
that  she  had  more  than  a  life  estate  in  the  term.  A  bill 
was  filed  by  the  son  of  the  marriage,  to  compel  his  grand- 
mother to  make  good  the  settlement  as  to  the  reversion  of 
the  term,  after  her  death.  She  insisted,  that  she  was  ig- 
norant of  the  title,  and  not  guilty  of  any  fraud,  and  knew 
not  that  she  was  tenant  in  tail  of  the  term.  But,  without 
regarding  this  excuse,  the  lords  commissioners  decreed 
according  to  the  prayer  of  the  bill.  So,  again,  in  Ttasdale 
v.  Teasdale,  (Mich.  1726  ;  Select  Cas.  Ch.  59 ;  13  Viner, 
539.  pi.  4  ;  1  Fonb.  151.  n.  S.  C.)  B.,  on  marriage  with 
M.,  settled  a  jointure  on  her,  with  the  approbation  of  A., 
his  father,  who  witnessed  the  deed.  The  son  died,  leav- 
ing a  large  personal  estate,  and  made  M.  his  executor. 
Afterwards,  A.,  the  father,  discovered  that  B.  was  only 
tenant  for  life,  and  that  the  fee  was  in  himself,  and  he  re- 
covered at  law.  On  a  bill  by  the  wife,  Lord  Ch.  King 
said,  he  should  make  no  difference,  whether  A.  Itnew  of  Ms 
title  or  not,  at  the  time,  considering  the  near  relation  of  fa- 
ther and  son.  That  it  was  plain  it  was  thought  the  son 
had  a  fee,  and  had  it  been  known  to  have  been  in  the  fa- 
ther, his  joining  would  have  been  insisted  on ;  else,  the 
marriage  would  not  have  been  had.  As  he  knew  of  the  set- 
tlement, he  should  not  take  advantage  of  it.  The  chancellor 
decreed  the  usual  jointure  to  be  made  upon  her,  instead 
of  obliging  her  to  resort  to  the  son's  covenant,  and  com- 
pel the  jointure  to  be  made  good  out  of  the  personal  estate 
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It  can  hardly  be  supposed,  that  Lord  King  laid  much        1822. 
stress  on  the  circumstance  of  the  relation  of  father  and  ^ ^~*v~*+~ 
son ;  and  if  he  did,  we  have  here,  also,  the  relation  of  father  v. 

and  daughter,  and  the  most  powerful  appeal  to  the  parent- 
al feelings  of  the  defendant,  and  his  sense  of  moral  obliga- 
tion to  hold  good  the  will  which  his  daughter  had  been 
prompted  to  make  by  the  best  dictates  of  the  heart,  and 
with  the  approbation  of  her  father's  family,  and,  if  we  may 
*give  credit  to  two  of  the  witnesses,  (fValden  and  Caryl,)  [*  175  J 
by  the  encouragement  of  the  defendant  himself.  The  rec- 
ognition of  that  will,  and  of  the  title  under  it,  and  of  the 
transfer  of  that  title,  for  a  series  of  years,  with  full  knowl- 
edge of  all  the  facts,  forms  one  of  the  strongest  cases  that  can 
well  be  presented  for  the  interposition  of  a  Court  of  equity 
to  protect  that  title,  and  prevent  it  from  being  disturbed. 

It  may  be  said,  that  the  plaintiff  Slorrs  was,  equally 
with  the  defendant,  presumed  to  know  that  the  will  of  a 
feme  covert  was  void.  There  is  no.  evidence  of  his  knowl- 
edge, in  fact,  of  the  invalidity  of  Foster's  title ;  and,  if  he 
had  been  acquainted  with  that  rule  of  law,  he  had  good 
reason  to  presume,  from  the  acts  and  conduct  of  the  de- 
fendant, that  the  will  of  the  daughter  had  been  either  pre- 
viously authorized  by  the  defendant,  or  had  received  a  valid 
recognition  by  him  since  her  death.  He  had  a  right  to 
consider  the  defendant's  title,  as  heir,  duly  waived  or  aban 
doned  ;  and,  certainly,  there  is  no  color  for  an  inference, 
that  any  deception  or  fraud  was  practised  by  S.,  the  pur- 
chaser, upon  the  defendant,  so  as  to  affect  his  right  to  re- 
lief in  this  Court.  But  the  defendant  has  questioned  the 
validity  of  the  deed  from  the  plaintiff  &  to  the  plaintiff 
B.,  by  proof,  that  it  was  given  without  consideration,  and 
to  defraud  creditors.  This  is  not  the  proper  time  to  de- 
termine on  the  validity  of  that  deed  If  the  deed  be 
fraudulent  and  void,  as  against  creditors,  it  may  be  good 
as  against  the  defendant ;  and  the  plaintiff  B.  either  holds 
ihe  deed  in  his  own  right,  or  as  trustee  for  the  creditors  of 
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1822.       Storrs.     The  title,  under  Foster,  is  in  one  of  the  plamuHs, 
^^•""v^^""'  and  the  defendant  is  equally  barred  from  asserting  his  legal 
title  against  the  equity  of  the  case,  whether  B.  holds  in 
his  own  right,  or  in  trust  for  others. 

I  shall,  accordingly,  decree,  that  the  defendant  be  per- 
petually enjoined  from  prosecuting,  at  law,  his  right,  claim, 
or  title,  as  heir  to  his  daughter,  Ruth  Foster,  to  the  6£ 
,  *  176  ]  *acres  of  land,  in  the  pleadings  mentioned,  and  that  no 
costs  of  this  suit  be  charged  by  either  party  as  against  the 
other. 


The  following  decree  was  entered  : — 

"  It  is  declared  and  adjudged,  that  the  defendant  en- 
couraged and  advised  the  sale,  by  Elisha  Foster,  and  the 
purchase,  by  the  plaintiff,  L.  S.,  of  the  six  and  a  half  acres 
of  land,  in  the  village  of  Buffalo,  devised  by  the  will  of 
Ruth  Foster  to  the  said  E.  Foster,  and  in  the  pleadings  and 
proofs  mentioned ;  and  recognized  and  admitted  the  title 
derived  under  the  said  will,  and  for  the  space  of  nearly,  or 
about,  four  years  subsequent  to  the  death  of  the  said  Ruth 
Foster,  and  with  knowledge  of  her  will,  the  defendant  ac- 
quiesced in  the  acts  of  ownership  of  the  said  Elisha  Foster, 
as  devisee  under  the  said  will,  and  of  the  said  L.  Storrs,  as 
purchaser  under  the  said  Elisha  Foster.  And  it  is  further 
declared  and  adjudged,  that  the  defendant  is  in  equity  con- 
cluded and  estopped,  by  those  acts  and  admissions,  from 
asserting  his  legal  title,  as  heir  of  the  said  Ruth  Foster,  to 
the  said  six  and  a  half  acres  of  land,  against  the  claim  or 
title  thereto,  on  the  part  of  the  plaintiffs,  derived  under  the 
will  of  the  said  Ruth  Foster,  and  that  the-declaration  by 
the  defendant  of  his  ignorance,  during  all  that  time,  of  the 
invalidity  in  law  of  the  will  of  the  said  Ruth  Foster,  if  well 
founded  in  point  of  fact,  is  no  sufficient  defence  against 
the  equitable  bar  to  his  legal  title,  arising  from  the  acts  and 
admissions  aforesaid ;  inasmuch  as,  with  knowledge  of  all 
the  facts,  he  was  bound  to  inform  himself  of  his  own  title. 
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before  he  undertook  to  advise  and  encourage  the  sale  and        1822. 
purchase  of  the  same  land  by  others,  under  an  adverse  ti-  ^—•"~v~>»»-' 
tie.     It  is,  thereupon,  ordered,  adjudged,  and  decreed,  &c.,  v. 

that  the  defendant,  and  all  persons  claiming  under  him, 
be  perpetually  enjoined  from  prosecuting  at  law,  by  action 
of  ejectment,  or  otherwise,  his -right,  claim,  or  title,  as  heir 
to  his  daughter.  Ruth  Foster,  *to  the  six  and  a  half  acres  [  *  177  \ 
of  land  aforesaid,  as  against  the  plaintiffs,  or  either  of  them, 
or  as  against  any  other  person  or  persons,  claiming  or  pos- 
sessing the  same,  by,  from,  or  under  them,  or  either  of  them, 
or  under  any  right  or  title  derived  from  them,  or  either  of 
them ;  and  the  injunction,  heretofore  issued  in  this  cause, 
is  hereby  declared  to  be  perpetual.  And  it  is  further  or- 
dered, that  a  copy  of  this  decree  be  served  on  the  defend- 
ant, and  on  his  solicitors,  attorneys  and  counsel,  to  the  end 
that  due  obedience  may  be  rendered  thereto.  And  it  is 
further  ordered,  adjudged,  and  decreed,  that  no  costs  of 
this  suit  be  charged  by  either  party  as  against  the  other." 
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1822. 

HAVILAND 
v. 

BLOOM.      *S.  HAVILAND,  by  her  next  friend,  &c.  again  t  BLOOM 

AND  MYERS. 

Is.  c.  ante  *25.    Followed,  6  Paige  36a] 

The  wife's  equity  to  a  suitable  provision  for  the  maintenance  of  her- 
self and  her  children,  out  of  her  separate  real  and  personal  estate, 
descended  or  devi&ed  to  her  during  coverture,  cannot  be  defeated 
by  any  sale  by  the  husband,  or  any  lien  created  by  him,  even  for 
a  valuable  consideration,  or  in  payment  of  a  just  debt ;  and  this 
equity  may  be  extended  to  the  whole  of  the  real  and  personal  es- 
tate devised  or  descended  to  the  wife. 

As,  where,  on  a  bill  filed  by  the  wife  against  her  husband  for  a  di- 
vorce, on  the  ground  of  cruel  and  inhuman  treatment,  there  was  a 
decree  for  a  divorce,  a  mensa  et  thoro ;  and  the  whole  of  the  real 
and  personal  estate  inherited  by  the  wife  from  her  father,  the  an- 
nual income  of  which  was  about  one  hundred  dollars,  was  ordered 
to  be  applied  to  the  maintenance  and  support  of  herself  and  chil- 
dren ;  and  certain  creditors  of  the  husband,  who  had  obtained 
judgments  against  him  prior  to  the  decree,  afterwards  issued  exe- 
cutions, and  caused  them  to  be  levied  on  the  wife's  estate ;  the 
Court,  on  a  bill  filed  by  the  wife,  by  her  next  friend,  decreed  a 
perpetual  injunction  against  such  judgment  creditors  of  the  hus- 
band, for  the  protection  of  her  right  against  the  judgments  and 
executions. 

And  as  the  defendants  knew  of  the  decree  when  they  directed  execu- 
tions to  be  issued,  they  were  ordered  to  pay  costs  to  the  plaintiff. 

THE  plaintiff  was  divorced,  a  mensa  et  thoro,  on  a  bill 
filed  (May  27,  1816)  by  her  against  her  husband,  on  the 
ground  of  cruel  and  inhuman  treatment ;  and  the  decree 
directed  that  the  plaintiff  should  hold  and  enjoy  all  the  es- 
tate, real  and  personal,  which  she  inherited  from  her  father, 
or  which  she  earned  after  her  husband  had  abandoned  her, 
and  that  she  should  have  the  custody  of  the  children  of  the 
marriage ;  and  that  Elijah  H.,  the  husband,  should  be  per- 
petually enjoined  from  any  action  at  law  to  recover  the 
said  estate,  &c.  The  bill,  after  reciting  the  proceedings 
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and  decree  as  to  the  divorce,  stated,  that  the  ^defendants        1822. 
having  obtained  judgments  at  law  against  Elijah  H.,  had  V-X-N^-^ 

;       .  IlAVlLA.Vl) 

issued  executions,  and  caused  the  same  to  be  levied  upon  v. 

the  lands  of  the  plaintiff,  which  the  sheriff  had  advertised 
for  sale.  Prayer,  that  the  plaintiff  may  be  protected  in 
the  separate  and  undisturbed  enjoyment  of  her  real  estate, 
and  from  all  liens  created  by  Elijah  H. ;  and  that  the  de- 
fendants may  be  restrained  by  injunction,  &c. 

The  answer  of  the  defendant  Myers  stated,  that  E.  H. 
being  indebted  to  him  for  rent,  and  money  paid,  &c.,  to 
the  amount  of  750  dollars,  gave  him  a  judgment  bond,  on 
which  a  judgment  was  entered  up  against  E.  H,,  on  the 
26th  of  April,  1816;  that  he  did  not  then  know  that  the 
plaintiff  intended  to  institute  any  proceedings  against  E. 
H.  for  a  divorce,  and  was  wholly  ignorant  of  any  facts  to 
\vairant  them.  He  knew  that  the  plaintiff  inherited  one 
sixth  of  her  father's  estate;  and  insisted  that  E.  H.  was 
entitled  to  the  plaintiff's  personal  property,  and  to  an  in- 
terest for  life  in  her  real  estate,  on  which  the  judgment 
was  a  lien,  and  ought  to  be  first  satisfied  ;  that  in  the  sum- 
mer of  1818,  execution  was  issued  on  the  judgment,  &c. 
The  defendant  George  Bloom  admitted  the  original  suit 
and  decree  for  a  divorce,  and  that  the  injunction  was 
served  on  him,  as  the  attorney  of  E.  H.,  on  the  3d  of 
June,  1816.  That  on  the  1st  of  April,  1816,  E.  H.  re- 
quested him  to  bring  ejectment  suits,  to  recover  possession 
of  the  real  property  inherited  by  the  plaintiff;  and  to  se- 
cure the  costs,  E.  H.  gave  the  defendant  B.  a  judgment 
bond,  dated  April  17,  1816,  for  300  dollars,  which  was 
supposed  to  be  sufficient  to  cover  the  costs  in  the  suits 
contemplated;  that  he,  accordingly,  commenced  five 
ejectment  suits,  on  the  6th  of  May,  1816,  being  sat- 
isfied of  the  justice  and  legality  of  the  claims  of  E.  H. 
And  he  insisted  that  he  was  entitled  to  hold  the  judg- 
ment for  the  satisfaction  of  his  costs,  amounting  to  176  dol- 
lars and  90  cents ;  that  he  issued  execution  on  the  judg- 
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1822.  rnent  the  12th  of  June,  1819 ;  not  believing  that  the  decree 
of  *this  Court,  on  a  bill  for  a  divorce,  had  a  retrospective 
operation,  so  as  to  defeat  his  lien ;  and  that  E.  H.  has  no 
other  property  to  satisfy  what  is  due  to  him,  &c.  He  ad- 
mitted that  he  had  knowledge  of  the  decree  for  a  divorce, 
though  he  could  not  say  when,  but  did  not  suppose  that  it 
could  impair  his  lien,  created  prior  to  the  decree. 

J.  Tallmadge,  for  the  plaintiff. 
Bloom,  for  the  defendants. 

THE  CHANCELLOR.  The  decree  recited  in  the  bill,  pro- 
nounced a  divorce,  a  mensa  et  thoro,  between  the  plaintiff 
and  her  husband,  Elijah  Haviland,  and  directed  that  she 
should  hold  and  enjoy  all  the  real  and  personal  estate 
which  she  had  inherited  from  her  father,  Samuel  Turner, 
and  that  her  husband  should  be  perpetually  enjoined  from 
any  action  or  proceeding  to  recover  it.  This  decree  was 
known  to  each  of  the  defendants,  before  they  caused  exe- 
cutions, on  judgments  against  Haviland,  to  be  issued  and 
levied  on  that  estate.  This  is  understood  to  be  a  fact  ad- 
mitted by  their  answers ;  and  the  defendants  insist  that 
they  have  a  right  to  satisfy  their  executions  out  of  that  prop- 
erty, because  their  judgments  were  prior  to  the  decree. 
On  the  question  of  right,  the  defendants  are  evidently  in 
error.  The  wife's  equity  to  a  suitable  provision  for  the 
maintenance  of  herself  and  her  children,  out  of  her  separate 
real  and  personal  estate,  descended  or  devised  to  her  during 
coverture,  is  good  and  valid.  It  prevails  equally  against 
the  husband,  or  any  assignee  of  his,  or  any  sale  made,  or 
lien  created  by  him,  even  for  a  valuable  consideration,  or 
in  payment  of  a  just  debt ;  and  whether  the  suit,  in  protec- 
tion of  that  equity,  be  instituted  by  the  vife,  or  by  any 
other  person  on  her  behalf.  A  suit  to  protect  that  equity 
may  be  instituted  by  the  wife  against  a  creditor  at  law,  and 
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this  equity,  if  the  case  be  deemed  *to  require  it,  may  be  1822. 
extended  to  the  whole  of  the  real  and  personal  estate  de- 
vised or  descended  to  the  wife.  It  is  unnecessary  to  en- 
ter into  an  examination  of  cases  to  prove  and  illustrate 
this  doctrine  of  the  Court,  as  the  rule  was  sufficiently  ex- 
plained and  declared  in  the  case  of  Kenney  v.  Udall,  (5 
Johns.  Ch.  Rep.  464.) 

The  whole  real  and  personal  estate,  inherited  by  the 
plaintiff  in  this  case,  and  which  was  appropriated,  by  the 
decree,  for  her  use,  and  the  maintenance  and  education 
of  the  two  children  committed  to  her  charge,  amounted  in 
value  to  about  $2,200,  and  the  annual  income  of  which 
did  not  exceed  $100.  Under  the  circumstances  of  that 
case,  and  the  distress  which  she  had  endured,  and  which 
the  vices  of  her  husband  had  greatly  aggravated  and  pro- 
tracted, the  appropriation  of  the  whole  of  that  paternal  in- 
heritance was  evidently  due  to  the  occasion.  And  if  the 
judgments  confessed  by  the  husband  to  these  defendants 
had  been  for  full  and  valuable  considerations,  their  assumed 
right  to  levy  the  amount  of  their  judgments  upon  the  prop- 
erty so  applied,  and  in  face  of  the  decree,  would  have 
been  equally  destitute  of  foundation. 

But  the  testimony  has  clearly  contradicted  the  answer 
of  Myers,  in  respect  to  a  part  of  the  consideration  of  his 
judgment ;  and  the  circumstances  under  which  that  judg- 
ment was  confessed  by  Haviland,  and  evidently  with  a  ref- 
erence to  the  paternal  estate  of  his  wife,  are  calculated  to 
••iist  a  suspicion  upon  the  whole  of  it,  especially  as  no  part 
of  the  consideration  is  attempted  to  be  supported  by  proof. 
And  with  respect  to  the  judgment  of  Bloom,  it  has  no  bet- 
ter pretensions  to  be  regarded.  It  was  obtained  by  way 
of  indemnity  for  costs,  thereafter  to  be  incurred  in  eject- 
ment and  other  suits,  to  be  instituted  in  the  name  of  Hurl- 
land,  for  the  recovery  of  this  very  property  of  his  wife, 
whom  he  had  cruelly  treated  in  the  early  years  of  their 
union ;  and  had,  for  the  twelve  years  preceding  the  judg- 
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1822.  rnent,  shamefully  and  heartlessly  abandoned.  There  ought 
s-**-x^»^'  *to  have  been  an  assessment  of  damages  under  that  judg- 
v.  ment  of  indemnity,  before  the  defendant  B.  issued  execu- 

tion ;  and  the  costs  incurred  ought,  at  least,  to  have  been 
regularly  taxed.  These  are  not  demands,  therefore,  thai 
would  have  been  entitled  to  favor  without  further  exami- 
nation, even  if  the  validity  of  the  lien  upon  the  property  in 
question,  of  prior  judgments  confessed  by  the  husband,  was 
to  be  admitted. 

The  claim  to  protection  against  those  judgments  does 
not,  however,  rest  upon  the  mere  equity  of  the  wife  to  a 
suitable  provision  out  of  her  separate  estate,  notwithstand- 
ing the  claim  of  the  husband,  or  of  any  right  or  lien  created 
by  him.  That  right,  as  we  have  seen,  is,  of  itself,  sufficient 
to  bar  the  pretensions  of  the  defendants,  without  any  pre- 
vious decree  appropriating  the  property  to  the  use  of  tH<3 
wife.  In  this  case,  however,  the  wife  obtained  a  decree,  for 
a  divorce  from  bed  and  board,  and  the  Court,  in  such  case, 
is  directed  by  the  statute  authorizing  divorces,  (2  N.  R.  L. 
200.)  to  make  orders  for  the  suitable  support  and  mainte- 
nance of  her  and  her  children,  out  of  his  property,  and  to 
sequester  the  rents  and  profits  of  his  real  estate  and  per- 
sonal estate,  and  apply  the  same  for  that  purpose,  so  far  as 
should  seem  meet  and  agreeable  to  equity  and  good  con- 
science. The  appropriation  of  her  own  estate  by  that  de- 
cree was  no  more  than  a  just  and  suitable  sequestration, 
under  the  authority  of  the  statute,  of  his  limited  interest  in 
that  estate ;  and  in  every  view  of  the  subject,  I  entertain 
no  doubt  that  her  estate  in  question  ought  to  be  protected 
from  the  judgments  and  executions  of  the  defendants. 

The  plaintiff  is  also  entitled  to  her  costs  of  this  suit. 
Had  these  defendants  been  strangers  to  the  decree,  and 
creditors  with  fair  and  unexceptionable  demands,  they 
might  have  presented  a  case  that  would  have  entitled  them 
to  be  relieved  from  the  payment  of  costs ;  but  it  is  far  oth- 
[  *  183  ]  erwise.  They  knew  of  the  decree  when  they  issued  *their 
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executions,  and  they  issued  them  in  despite  of  that  decree,  1822. 
and  with  intent  to  defeat  the  settlement  under  it,  of  the 
wife's  estate  upon  her.  They  have  compelled  the  plaintiff 
to  resort  to  this  Court  for  the  protection  of  her  rights, 
against  judgments  voluntarily  confessed  to  them  by  Havi- 
land,  and  doubtless  with  a  view,  not  only  on  his  part,  but 
on  their  parts  also,  of  seizing  and  selling  this  very  estate 
inherited  by  the  wife,  and  at  that  time  in  her  separate  pos- 
session. 

I  shall,  accordingly,  decree  a  perpetual  injunction  against 
touching  the  estate  in  question,  under  the  judgments  afore- 
said ;  and  I  shall,  also,  decree  that  the  defendants  pay  to 
the  plaintiff  her  costs. 

Decree  accordingly. 
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1822. 

MASON 

CODWISI.     MASON  against  COD  WISE  and  others,  Executors  of 

ROOSEVELT. 

[See  3  Paige  166.] 

A  creditor,  who  came  in,  after  the  master  had  filed  his  report,  and 
obtained  leave  to  prove  his  debt,  without  stipulating  to  contribute 
to  the  costs  of  the  suit,  brought  by  the  other  creditors  tgainst  the 
executors,  the  assets  not  being  sufficient  to  pay  all  the  debts 
proved,  was  not  allowed  his  cost*  out  of  the  fund. 

July  i.  AN  original  bill  was  filed  by  the  heirs  of  S.  Nicoll, 

against  C.  C.  Roosevelt,  Peter  R.  Ludlow  and  wife,  for  an 
account,  on  the  4th  of  April,  1812,  to  which  Roosevelt 
hied  his  answer,  on  the  27th  of  August,  1812.  No  fur- 
ther proceeding  was  had  in  that  suit,  and  Roosevelt  died 
in  February,  1814.  On  the  5th  of  February,  1816,  the 
heirs  of  Nicoll  filed  an  original  bill  against  the  executors 
of  C.  C.  Roosevelt,  and  the  above-named  Peter  R.  Ludlow 
[  *  184  ]  and  *wife,  for  an  account,  &c.,  to  which  bill  the  executors 
of  C.  C.  R.  interposed  a  plea  in  bar  of  the  pendency  of 
the  former  suit,  and  that  the  same  ought  to  be  revived  as 
against  the  executors,  and  they  have  the  benefit  of  the  an- 
swer of  C.  C.  R.  On  the  14th  of  October,  1817,  this  plea 
was  argued  and  allowed,  but  with  liberty  to  the  plaintiffs  to 
amend  their  bill. 

In  December,  1817,  the  plaintiff,  a  creditor,  filed  her  bill 
in  the  above-entitled  cause,  and  an  order  of  reference  was 
entered  in  June,  1818,  to  take  the  account  and  proof  of 
debts,  on  which  reference  G.  B.  Evertson,  who  married 
one  of  the  daughters  of  Nicoll,  proved  a  debt  of  his  own. 
The  time  for  taking  the  proof  of  debts  having  elapsed,  the 
master  made  his  report  on  the  23d  of  October,  1818.  On 
the  30th  of  November,  1818,  the  heirs  of  Nicoll  presented 
a  petition,  without  notice,  sworn  to  by  G.  B.  Evertson,  and 
obtained  an  order  to  be  made  parties  in  the  ciuse,  and  t<; 
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have  their  accounts  referred  to  the  same  master  to  whom  1822 
the  original  order  of  reference  was  given.  On  the  first 
meeting  before  the  master,  it  was  objected,  that  the  origi- 
nal suit  against  C.  C.  Roosevelt  ought  to  have  been  re- 
vived, and  that  this  order  of  the  30th  of  November,  1818, 
ought  not  to  have  been  obtained ;  but  the  parties  settled 
that  point,  by  entering  into  an  agreement,  "  that  the  an- 
swer of  C.  C.  R.  should  be  considered  to  have  the  same 
effect,  as  if  the  original  suit,  in  which  that  answer  was 
filed,  had  been  revived,  and  as  if  these  proceedings  of  the 
petitioners  were  had  in  that  original  suit  so  revived." 

Various  hearings  were  had  before  the  master  in  relation 
to  the  claims  of  the  petitioners,  which  the  solicitors  for  the 
plaintiff  and  defendants  all  united  to  oppose.  They  con- 
tended, that  the  petitioners  should  be  concluded  by  Roose- 
velt's answer,  and  that  the  balance  to  be  allowed  them 
should  be  limited  to  the  amount  admitted  by  the  answer, 
which  was  706  dollars,  71  cents.  -But  the  master  finally 
reported  the  sum  of  3,500  dollars  to  be  due  to  them,  which 
*report  was  confirmed.  It  appeared  that  the  estate  of  [  *  185 
Roosevelt  was  insufficient  to  pay  all  the  debts  proved 
against  it. 

•  The  question  raised  and  stated  in  this  case  was,  whether 
the  heirs  of  &  Nicoll,  deceased,  were  entitled  to  their  costs 
out  of  the  assets  in  Court,  the  same  not  being  sufficient  to 
pay  all  the  debts  proved. 

D.  S.  Jones,  for  the  heirs  of  Nicoll,  cited  Maxwell  v. 
Wettenhatt,  2  P.  Wms.  26.  sixth  point. 

Boyd,  contra,  cited  Abell  v.  Screech,  10  Vesey,  355. 
14  Vesey,  307.  and  2  Haddock's  Tr.  498. 

THE  CHANCELLOR.  Costs  out  of  the  fund  to  the  heirs 
of  JV.  must  be  denied.  It  appears  that  they  did  not  come 
in  or  apply  to  prove  their  debt  in  this  suit  of  Mason,  the 
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1822.  creditor,  until  the  time  for  taking  the  proof  of  debts  had 
elapsed,  nor  until  a  month  after  the  master  had  made  and 
filed  his  report  thereon.  Their  admission  was  rather  an  act 
of  indulgence ;  and  the  Court  had  not  then  declared  any 
general  rule  or  practice  of  this  Court,  rendering  it  neces- 
sary for  all  the  creditors  of  the  estate  to  come  in  and  prove 
their  debts.  The  heirs  of  Nicott  did  not  come  in  under  a 
decree  requiring  them,  as  a  condition  of  admission,  to 
contribute  to  the  costs  of  the  suit ;  and,  of  course,  if  the 
case  had  turned  out  much  more  adversely  than  it  has  done, 
as  to  assets,  the  heirs  of  N.  could  not  have  been  held  to 
contribute  towards  the  expense  of  the  plaintiff's  suit. 

In  the  case  of  Abell  v.  Screech,  (10  Vesey,  355.)  it  was 
admitted  not  to  be  of  course  to  allow  costs  of  proving  a 
debt  before  the  master,  under  the  usual  decree  upon  a 
creditor's  bill ;  and  the  costs  of  a  creditor  proving  his  debt 
before  the  master  were  not  allowed  in  that  case  to  be  a 
f  *  186  ]  charge  upon  the  fund.  I  infer  the  English  practice  to  *be, 
that  in  ordinary  cases,  the  creditors  prove  their  debts  be- 
fore the  master,  at  their  own  expense,  when  the  assets  fall 
short.  But  without  laying  down  any  general  rule  on  the 
subject,  I  shall,  in  this  case,  where  the  creditor  was  so 
dilatory  in  coming  in,  and  when  he  did  not  come  in  under 
the  condition  or  stipulation  to  be  contributory  to  the  costs, 
not  allow  him  his  costs  out  of  the  fund. 

Costs  denied. 
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BOBBINS  and  another  against  COOPER  and  others.  v. 

COOPER. 

A  creditor  residing  abroad  may  institute  proceedings  here,  under  the 
act  for  giving  relief  against  absconding  and  absent  debtors.  (Sess. 
24.  ch.  49.  1  JV.  R.  L.  157.) 

A  joint  creditor  may  institute  proceedings,  under  the  act,  against  the 
separate  property  and  effects  of  an  absconding  partner,  though  the 
other  partner  resides  here,  and  might  he  arrested.  But  the  sepa- 
rate property  only  of  the  absconding  partner  can  be  taken  under 
the  attachment,  for  the  other  partner  has  a  right  to  retain  and  dis- 
pose of  the  copartnership  property,  for  the  payment  of  the  debts 
of  the  partnership;  and  such  creditor  has  a  right  only  to  the  ab- 
sconding debtor's  proportion  of  the  surplus. 

THE  bill  stated,  among  other  things,  that  previous  to  the  May  28,  ai»4 
first  day  of  December,  1819,  a  partnership  existed  between 
the  plaintiffs,  Edward  Robbins,  of  New-York,  and  Robert 
B.  Muchall,  of  Birmingham,  in  Great  Britain,  under  the 
firm  of  E.  Robbins  Sf  Muchall,  and  was  carried  on  by  E. 
R.  at  the  city  of  New-  York,  and  by  M.  at  Birmingham, 
which  partnership  expired,  by  its  own  limitation,  on  or 
about  the  first  of  December,  1819.  That  on  the  8th  of 
December,  1819,  an  attachment,  at  the  instance  of  Hewctt 
Sf  Kittle,  was  issued,  under  the  act  for  giving  relief  *against  [  *  187 
absconding  and  absent  debtors,  against  the  plaintiff  Rob- 
bins,  and  the  defendants  were  appointed  trustees  for  all  the 
creditors.  The  bill  charged,  that  the  plaintiff  R.  was  not 
indebted  to  H.  fy.  K.,  and  that,  though  the  proceedings 
may  have  been  regular  in  form,  yet  the  suing  out  of  the 
attachment,  and  the  proceedings  under  it,  were  fraudulent 
and  collusive  ;  that  Cooper  and  Ward,  two  of  the  defend- 
ants, were  largely  indebted  to  the  plaintiffs,  and  would  not 
have  been  appointed  trustees,  had  not  the  recorder,  who 
granted  the  attachment,  been  deceived  by  false  sugges- 
tions; that,  among  the  papers  attached,  were  certain 
clicks  of  B.  and  Joseph  Cooper,  which  came  into  the  pos- 
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1822.  session  of  the  trustees,  and  that  the  object  of  the  said  pre« 
— ^~N/-^-'  tended  creditors,  and  Cooper  and  Ward,  in  prosecuting  the 
attachment,  was  to  get  under  their  control  the  evidence 
of  the  debts  due  from  them  to  the  plaintiffs,  &c.  Thai 
Joseph  Cooper,  one  of  the  defendants,  became  insolvent, 
and  was  discharged  under  the  act  to  abolish  imprisonment 
for  debt  in  certain  cases,  on  the  15th  of  January,  1820; 
that  the  other  two  defendants  possess  but  little  property, 
and  are  not  competent  to  respond  to  the  plaintiffs,  for  the 
damages  which  they  have  sustained,  by  reason  of  the  pro- 
ceedings on  the  attachment,  &c.  That  the  plaintiffs  are 
advised,  that  the  proceedings  against  E.  R.,  as  an  ab- 
sconding debtor,  are  fraudulent  and  void ;  that  they  cannot 
affect  the  partnership  rights  of  the  plaintiffs ;  and,  if  they 
could,  still  the  rights  of  the  plaintiff  M.,  arising  out  of  the 
partnership,  remain ;  and  that,  if  the  defendants,  as 
trustees,  are  entitled  to  take  possession  of  the  joint  proper- 
ty of  the  plaintiffs,  yet  they  are  bound  to  account  to  the 
plaintiff  M.  for  his  proportion,  and  to  pay  or  deliver  the 
same  to  him,  &c.  Prayer,  that  the  defendants  may  be 
decreed  to  deliver  to  the  plaintiffs  all  the  goods  and  effects 
of  the  plaintiffs,  or  either  of  them,  books  of  account,  &c., 
in  the  possession,  custody,  or  control  of  the  defendants ; 
'  *  188]  and  to  pay  to  them  the  moneys  mentioned  in  *the  bill, 
&,c. ;  and  that  an  account  be  taken  of  all  the  moneys  of 
the  plaintiffs,  collected  and  received  by  the  defendants,  and 
of  the  goods  and  effects  of  the  plaintiffs,  sold,  &c.,  and  that 
they  be  decreed  to  pay  to  the  plaintiffs,  &c. ;  and  that  the 
defendants  may  be  restrained,  by  injunction,  from  all 
further  proceedings,  as  trustees,  and  from  all  further 
interference  or  intermeddling  with  the  property,  estate, 
effects,  &.C.,  of  the  plaintiffs,  or  either  of  them,  &c., 
or  of  seizing  and  attaching  any  other  property,  &tc.,  and 
from  collecting  any  debt  or  debts,  &c. ;  and  that  the  pro- 
ceedings against  the  plaintiffs  may  be  declared  collusive 
fraudulent,  and  void,  &c. 
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An  injunction  was  granted,  June  12th,  1S20.     The  de-        1822. 
fendants  answered  the  26th  of  July,  1820.     The  plaintiffs  ^-**-v~^-' 
excepted  to  the  answer,  and  the  defendants  submitted  to  v. 

the  exceptions,  and  filed  an  amended  answer,  on  the  8th 
of  February,  1821,  in  which,  after  answering  the  charges  in 
the  bill,  they  denied  all  fraud,  &c.,  in  suing  out  the  at- 
tachment, and  insisted  on  the  validity  and  regularity  of  the 
proceedings.  That  the  plaintiff  M.  was  not  entitled  to  an 
account,  until  he  had  established  his  right  by  a  decree  of 
this  Court ;  and  that  the  plaintiff  R.  is  not  entitled  to  an 
account,  as  the  time  limited  by  the  act  for  making  distri- 
bution of  the  estate  had  not  yet  expired.  That  as  the  es- 
tate of  /?.  became  vested  in  the  defendants,  before  the 
plaintiffs,  or  either  of  them,  can  be  entitled  to  the  relief 
prayed  for,  the  creditors  of  E.  R.  ought  to  be  made  parties 
and  defendants,  &c.  That  if  the  plaintiffs  have  sustained 
or  may  sustain  any  injury,  (which  the  defendants  denied,) 
the  defendants  have  not  been  accessory  thereto ;  and  they 
submitted,  that,  having  been  regularly  appointed  trustees 
under  the  act,  and  being  subject  to  such  orders  relative  to 
the  execution  of  their  trust,  as  shall  be  made  by  the  Court 
of  which  the  person  who  appointed  them  is  the  judge,  they 
cannot  be  questioned  here,  or  in  any  other  Court,  &c. 

*Proofs  were  taken  on  both  sides,  and  the  cause  brought       [  *  189  ] 
to  a  hearing  on  the  28th  of  May  last. 

J.  A.  Hamilton,  for  the  plaintiffs,  contended,  1.  That 
the  proceedings  against  E.  R.,  as  an  absconding  debtor, 
were  fraudulent  and  void.  2.  That  the  property  in  ques- 
tion, being  partnership  property,  cannot  be  affected  by  any 
proceedings  against  E.  R.  alone.  He  cited  2  Caines's  Rep. 
318.  16  Johns.  Rep.  102.  6  Mass.  Rep.  242.  271.  9 
Mass.  Rep.  490.  13  Mass.  Rep.  80. 

Tillotson,  for  the  defendants,  made  the  following  points 
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1822  !•  That  the  injunction  ought  to  be  dissolved,  as  the  an- 

•*^~^-^s  8Wer  denied  all  the  equity  of  the  bill. 

KOBBINS 

v.  2.  That  as  the  bill  admitted,  that  the  proceedings  agains 

COOPER.         n  ... 

/£.  were  regular,  this  Court  will  not  now  inquire  into  the 
fact,  whether  the  petitioning  creditors  were,  in  fact, 
creditors  or  not,  or  whether  the  trustees  were  fit  and  proper 
persons  to  take  charge  of  the  estate  of  J?.,  unless  collusion 
or  fraud  is  established. 

3.  That  if  collusion  or  fraud  were  shown,  the  application 
ought  to  have  been  made  to  the  Supreme  Court  to  set 
aside  the  proceedings  of  the  recorder,  on  the  ground  of 
fraud,  to  which  Court,  as  a  commissioner,  the  recorder  has 
returned  his  proceedings  under  the  act. 

4.  That  admitting  the  property  received  by  the  defend 
ants  to  be  copartnership  property,  this  Court  will  not  in- 
terfere to  enjoin  proceedings,  on  the  allegation  that  the 
joint  property  of  a  partner  is  attached  under  the  act,  01 
taken  in  execution,  if  it  was  so  proved. 

He  cited  2  Came*,  317.  3  Cames,  257.  322.  1 
Caines,  513.  16  Johns.  Rep.  103.  14  Johns.  Rep.  217. 
2  Johns.  Ch.  Rep.  549.  3  Johns.  Ch.  Rep.  412.  1 
Johns.  Ch.  Rep.  182.  483. 

[*190]  *THE  CHANCELLOR.     The  existence  of  a  copartnership 

between  the  plaintiffs,  as  charged  in  the  bill,  appears  to  be 
sufficiently  established  by  the  testimony.  But  there  is  not 
any  just  ground  for  interfering  with  the  proceedings,  under 
the  attachment  act,  against  the  plaintiff  R.,  as  an  abscond- 
ing debtor,  upon  the  charge  of  irregularity  and  fraud. 
Thomas  Kittle,  the  creditor,  residing  abroad,  was  a  compe- 
tent creditor  to  institute  proceedings  under  the  absconding 
debtor  act.  The  20th  section  of  the  act  expressly  de- 
clares, that  "  any  creditor  residing  out  of  the  state  "  shall 
be  deemed  a  creditor  within  the  act ;  and  I  cannot  under- 
take to  say  that  K.  was  not  a  bona  fide  creditor,  w  hen  he 
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made  his  affidavit  to  that  effect  before  the  recorder  of        1822. 
New- York.     Nor  does  there  appear  to  be  any  fraud  in  the  v-^~-v~^- 

ROBBINS 

appointment  of  the  defendants  as  trustees ;  nor  can  the  v. 

COOPER 

proceedings,  safely,  upon  any  of  the  grounds  taken,  be  va- 
cated and  declared  void.  The  whole  difficulty  of  the  case 
arises  out  of  the  fact,  that  the  joint  effects  of  the  copartners 
have  been  taken  under  the  attachment  against  the  separate 
estate  of  R. 

It  has  been  adjudged  by  the  Supreme  Court,  in  the  case 
of  Chipman,  (14  Johns.  Rep.  217.)  that  a  joint  creditor  can 
institute  proceedings  under  the  act,  against  the  separate 
property  and  effects  of  the  absconding  partner,  though  the 
other  partner  was  resident  here,  and  in  a  condition  to  be 
arrested.  It  has  also  been  decided  by  the  same  Court,  in 
the  case  of  Smith,  (16  Johns.  Rep.  102.)  that  the  sheriff 
can  take  only  the  separate  property  of  the  absconding 
debtor,  and  that  he  cannot  seize  the  partnership  effects,  as 
the  other  partner  has  a  right  to  retain  and  dispose  of  them 
for  the  payment  of  the  partnership  debts ;  and  the  trustees 
would  of  course  have  a  right  to  an  account  as  against  the 
solvent  partner,  for  the  absconding  debtor's  proportion  of 
the  surplus,  after  payment  of  the  partnership  debts.  Iii 
that  last  case,  partnership  property  was  seized  by  the  sher- 
iff, under  the  attachment,  in  the  possession  *of  an  agent  of  [  *  191  ] 
the  partnership,  who  was  selling  it  on  joint  account,  and  th6 
sheriff  was  ordered  to  restore  the  property  to  the  undis- 
turbed partner.  I  am  not  disposed,  at  present,  to  question 
the  soundness  of  either  of  these  decisions ;  and  yet  I  per- 
ceive the  embarrassments  attending  their  joint  operation. 
The  better  opinion,  probably,  is,  that  partnership  property 
was  never  intended  to  be  attached  and  distributed  under 
the  absconding  debtor  act,  unless  all  the  partners  were 
pursued,  at  the  same  time,  jointly,  as  absent  or  absconding 
debtors.  But  the  difficulty  is,  to  preserve  an  equitable  dis- 
tribution of  the  funds  under  the  two  decisions  which  have 
been  mentioned ;  for  if  the  joint  creditors  are  entitled  to 
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1822.       prosecute  under  the  act,  and  take  the  separate  property  of 
^-^"-v— ^-^  the  absconding  partner,  instead  of  resorting  to  the  other 
\.  partner,   they    would,   probably,   under   our  act,  be   en 

titled  to  come  in  and  take  their  ratable  dividends  upon 
the  separate  property.  The  assets  in  that  case  cannot 
be  marshalled  upon  equitable  principles,  and  the  joint 
creditors  will  participate  ratably  in  the  separate  fund,  con- 
trary to  the  rule  of  equity,  that  the  separate  estate  ought 
first  to  be  applied  to  the  discharge  of  the  separate  debts 
This  cannot  well  be  avoided,  so  long  as  the  joint  creditors 
are  allowed  to  come  in  under  the  first  of  these  decisions 
upon  the  separate  fund,  without  obliging  the  trustees  to  re- 
sort to  this  Court  to  restrain  the  dividend,  and  to  bring  in 
the  solvent  partner,  and  have  an  account  of  the  joint  as 
well  as  of  the  separate  estate  taken,  and  the  assets  mar- 
shalled and  distributed  upon  principles  of  equity.  The 
embarrassments  attending  the  distribution  of  the  joint  and 
separate  assets,  between  the  joint  and  separate  creditors, 
according  to  their  respective  distinct  equitable  rights,  and 
the  great  alternation  and  confusion  of  the  decisions  on  that 
subject,  in  cases  of  bankruptcy,  were  noticed  in  the  case  of 
Murray  v.  Murray,  (5  Johns.  Ch.  Rep.  60.)  and  I  cannot 
undertake,  at  present,  to  prescribe  any  determinate  rule  on 
*  192]  *the  subject  under  our  absconding  debtor  act.  The  diffi- 
culty is  equally  pressing  under  that  act,  as  it  is  in  cases  of 
bankruptcy,  and,  perhaps,  much  more  so,  since  proceed- 
ings under  that  act  do  not  fall  directly  within  equity  juris 
diction.  The  great  and  desirable  object  is,  to  preserve  tht 
higher  and  better  right  of  the  joint  creditors  to  the  joint 
fund,  and  of  the  separate  creditors  to  the  separate  fund, 
from  being  invaded  in  the  distribution  of  the  assets.  The 
assignees  of  a  bankrupt  partner,  under  a  separate  commis- 
sion of  bankruptcy,  can  retain  and  distribute  the  joint 
funds.  For  this  I  refer  to  the  case  of  Murray  v.  Murray, 
already  mentioned.  But  in  the  present  case,  the  joint  ef- 
fects have  been  taken  under  the  process  of  attachment, 
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when  they  were  in  the  possession  of  an  agent  of  the  firm, 
and  consequently,  in  contemplation  of  law,  in  possession 

ROBBJNS 

of  the  solvent  partner,  equally  as  in  the  possession  of  ^  v. 
the  absconding  debtor.  It  is  analogous  to  the  case  of 
Smith,  except  that  in  that  case  the  solvent  partner  was 
within  the  state,  and  here  he  was  not.  In  both  cases,  the 
possession  was  in  fact  in  an  agent,  acting  for  and  in  behalf 
of  the  firm ;  and  it  will  best  accord  with  the  rule  of  law 
which  has  been  declared  in  this  case,  and  tend  more  effec- 
tually to  preserve  the  just  rights  of  the  two  distinct  classes 
of  creditors,  to  direct  the  trustees  to  account  to  the  plain- 
tiff M.,  being  the  solvent  partner,  for  the  partnership  prop 
erty  seized  and  taken  out  of  his  constructive  possession, 
under  the  attachment. 

The  following  decree  was  entered : 

"  It  is  declared,  that  a  copartnership  between  the  plain- 
tiffs, in  the  mercantile  transactions  of  the  plaintiff  R.,  in 
the  city  of  New-  York,  as  mentioned  in  the  pieadings  and 
proofs,  is  fully  and  satisfactorily  proved.  And  it  is  fur- 
ther declared,  that  Thomas  Kittle,  though  residing  out  of 
the  state,  was  a  competent  creditor  within  the  purview  of 
the  absconding  debtor  act,  to  institute  proceedings  under  it, 
dnd  that  there  is  not  sufficient  evidence  of  fraud  either  in 
instituting  proceedings,  or  in  the  appointment  of  trustees  [  *  i93 
under  the  act,  to  set  aside  and  vacate  these  proceedings. 
And  it  is  further  declared,  that  the  said  Thomas  Kiltie,  or 
any  other  creditor  of  the  plaintiffs,  as  partners,  might  law- 
fully institute  proceedings  under  the  said  act,  against  the 
separate  property  and  effects  of  the  plaintiff  R.,  as  an  ab- 
sconding debtor,  for  a  debt  due  from  the  plaintiffs,  as  part- 
ners. And  it  is  further  declared,  that  the  separate  proper- 
ty only  of  the  plaintiff  R.,  and  not  the  partnership  proper- 
ly and  effects  of  the  plaintiffs  as  partners,  was  liable  to  be 
attached  and  seized  in  this  case,  under  the  attachment  in 
the  pleadings  mentioned ;  and  this  is  the  authoritative  con- 
struction in  the  case  of  proceedings  under  the  said  act, 
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1822.  against  one  partner  only,  and  not  jointly  against  all  of 
v^^^-*^-/  them.  And  it  is  further  declared,  that  the  defendants  are 
v.1'  accountable  to  the  plaintiff  M.  for  all  the  partnership  prop- 
erty and  effects  of  the  plaintiffs,  which  have  come  to  their 
possession,  or  under  their  control,  as  trustees  under  the  at- 
tachment aforesaid.  It  is  thereupon  ordered,  &c.  that  it 
be  referred  to  one  of  the  masters  of  this  Court,  to  take  and 
state  an  account  of  all  the  moneys,  property  and  effects, 
books,  papers,  and  choses  in  action,  belonging  to  the  plain- 
tiffs, jointly,  as  partners,  which  have  been  attached  or 
seized  under  the  said  attachment,  and  that  the  defendants 
severally  account  on  oath  before  the  master,  touching  the 
same,  and  that  the  master  report,  &c.,  so  that  the  same, 
when  duly  ascertained,  and  the  report  thereon  confiimed 
may  be  restored  to  the  plaintiff  M.,  or  to  his  duly  author- 
ized attorney;  and  the  question  of  costs,  and  all  other 
questions  are  reserved." 
MM 
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*JONES  against  POWELL  and  others. 

It  seems,  that  die  statute  of  limitations  (Sess.  24.  ch.  183.  1  JV.  R.  L. 
184.)  does  not  apply  to  the  action  of  dower  ;  as  by  the  statute,  rela- 
tive to  dower,  (Sess.  10.  ch.  168.  1  JV.  R.  L.  80.)  the  widow  may, 
at  any  time  during  her  life,  demand  her  dower,  and  the  tenant  of 
the  freehold  has  the  means  of  coercing  an  assignment  of  dower. 

The  jurisdiction  of  chancery  is  concurrent  as  to  legal,  and  excVuive 
as  to  equitable  bars  ;  and  a  collateral  satisfaction  will  constitute,  in 
equity,  a  good  bar  of  a  freehold  right 

If  a  widow,  entitled  to  dower  hi  land,  of  which  her  husband  died 
seised,  accepts  an  equivalent  hi  other  land,  or  in  money,  she  will 
be  barred  from  asserting  her  claim  of  dower;  especially,  after  pos- 
sessing and  enjoying  the  equivalent,  for  above  twenty  years,  and 
seeing  the  laud  of  which  she  was  dowable,  sold  and  improved  by 
the  purchaser,  without  setting  up  her  claim. 


THE  bill,  filed  the  27th  of  July,  1820,  stated,  among  -fe«  10, 
other  things,  that  the  plaintiff,  as  widow  of  her  first  hus- 
band, Robert  Ludlow,  was  entitled  to  dower  in  the  real  es- 
tate of  which  he  died  seised,  on  the  30th  of  March,  1798, 
being  lands  in  Newburgh,  and  elsewhere.  That  R.  L.,  by 
his  will,  dated  March  1,  1798,  devised  to  Daniel  Ludlow  , 
and  Francis  Lewis,  jr.,  the  lot  of  land  in  Newburgh,  on 
which  the  testator  then  lived,  with  the  houses,  &c.  in  trust 
to  sell  the  same,  and  to  divide  the  moneys  arising  from  the 
sale,  equally,  between  his  wife  and  children  ;  and  the 
plaintiff  was  appointed  executrix,  and  the  said  D.  L.  and 
F.  L.  executors.  That  after  the  death  of  the  testator,  the 
said  trustees  sold  the  same  lot,  &c.  to  the  defendants  J. 
if  T.  Powell,  for  5,000  dollars,  in  fee,  in  1799;  and,  in 
April,  1814,  J.  Sf  T.  Powell  sold  the  same  property  to 
the  defendants  Reeve  fy  Falls.  That  while  J.  8f  T.  Pow- 
ell were  in  possession,  the  rents  and  profits  amounted  to 
15,000  dollars;  and  that  since  the  defendants  R.  fy  F. 
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1822        have   possessed    the   same,   the   rents   and    profits    have 

^^^s  amounted  to  9,000  dollars.     That  in  February,  1802,  the 

plaintiff  married  *Robert  W.  Jones,  who  died  in  Janun~r, 

POWELL.      ]Q14      The  bjjj  prayed}  that  the  dower  of  the  plaintiff,  in 

the  premises  mentioned,  might  be  assigned  to  her,  and  that 
an  account  might  be  taken  of  the  rents  and  profits  of  the 
said  estate,  &c.,  and  for  general  relief,  &c. 

The  defendants  J.  fy  T.  Powell,  in  their  answer,  among 
other  things,  stated,  that  in  the  spring  of  1799,  they  hired 
the  premises  of  the  plaintiff  for  one  year,  at  the  yearly  rent 
of  150  dollars ;  the  plaintiff  reserving  for  her  own  residence 
a  part  of  the  house,  worth  about  50  dollars.  That  in  May, 
1800,  they  took  possession,  under  the  deed,  from  the  trus- 
tees to  them,  and  occupied  the  same  until  they  sold  to  R. 
fy  F.  That  Daniel  Ludlow  died  in  1813,  and  Francis 
Lewis  in  1817.  The  defendants  denied  that  the  plaintiff 
ever  applied  to  them  for  dower,  or  for  any  account,  while 
they  owned  and  possessed  the  property ;  and  they  alleged 
that  the  plaintiff,  after  the  death  of  her  husband  R.  L.. 
applied  to  the  executors,  D.  L.  and  F.  L.,  for  her  dower 
in  the  premises,  and  refused  to  ratify  the  sale  to  «7.  fy-  T. 
Poivell,  unless  she  was  paid  for  her  dower.  That  the 
plaintiff  told  the  defendants,  that  D.  L.  had  paid  the  sum 
of  1,250  dollars  for  a  house  and  lot  in  Newburgh,  which 
the  plaintiff  had  previously  bargained  for,  and  which  she 
was  to  have  in  lieu  of  her  right  of  dower  in  the  premises  in 
question  ;  and  that  the  plaintiff  often  expressed  her  satis- 
faction at  the  exchange.  That  in  the  spring  cf  1800,  the 
plaintiff  removed  from  the  premises  of  which  R.  L.  died 
possessed,  and  took  possession  of  the  house  so  purchased 
for  her,  which  she  has  ever  since  occupied.  The  defend- 
ants charged,  that  the  plaintiff  received  the  house  and  lot 
so  purchased,  in  full  satisfaction  of  her  dower  in  the  prem- 
ises in  question,  and  that  they  were  a  full  equivalent  for  it. 
That  the  defendants  never  heard  of  the  plaintiff's  pretend- 
"ng  to  any  claim  of  dower  in  the  premises,  until  after  the 
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<ale  to  JR   fy  F. ;  but  on  the  contrary,  that  the  plain  tiff  had        1822. 
often  said,  that  she  had  received  *the  house  and  lot  pur-  v— ""N^-^ 

JOMCS 

chased  for  her,  in  full  discharge  and  satisfaction  of  her  right  v. 

POWELL. 
in  the  said  estate  of  her  deceased  husband,  &c.,  and  that 

no  demand  was  ever  made  on  the  defendants  by  the  plain- 
tiff, or  by  any  one  in  her  behalf,  before  the  filing  of  the  bill, 
&c.  The  defendants  submitted,  that  if  the  plaintiff  was 
entitled  to  dower,  it  was  only  the  value  thereof  at  the 
time  of  her  husband's  death,  and  that  the  defendants  ought 
to  be  allowed  the  value  of  their  improvements ;  and  they 
offered,  by  way  of  plea,  the  statute  of  limitations  of  twenty 
years,  in  bar  of  the  right  of  dower,  and  of  six  years,  to  limit 
the  recovery  for  rents  and  profits,  &c. 

The  defendants  Reeve  &/•  Falls  put  in  separate  answers, 
which  contained,  in  substance,  the  facts  stated  in  the  an- 
swer of  the  other  defendants. 

Proofs  were  taken  in  the  cause,  which  was  brought  to  a 
hearing  on  the  10th  of  June  last. 

B.  Robinson  and  J.  Duer,  for  the  plaintiff. 
Beits  and  Wells,  for  the  defendants. 

THE  CHANCELLOR.  The  original  right  of  the  plaintiff 
to  her  dower  in  the  premises,  as  they  were  owned  and  en- 
joyed by  her  husband,  at  his  death,  is  not  disputed.  The 
only  question  is,  whether  she  be  not  barred  of  that  right  by 
the  lapse  of  time,  or  by  the  acceptance  of  a  collateral  satis- 
faction in  lieu  of  it. 

1.  It  was  upwards  of  twenty  years  between  the  time 
that  the  plaintiff  removed  from  the  premises,  in  which  her 
dower  is  claimed,  and  the  filing  of  the  bill.  Her  removal 
was  a  voluntary  act,  after  she  had  occupied  these  premises 
for  upwards  of  two  years,  subsequent  to,  her  husband's 
death.  But  the  lapse  of  the  twenty  years  was  not  a  good 
legal  bar,  within  the  statute  of  limitations.  If  there  was 
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1822.       no  other  statute  provision  on  the  subject,  I  thir  k  it  might 
— -^v^w/  *well  have  been  contended,  that  the  general  act  of  liniita- 

v.  tions,  passed  in  1801,  (L.  JV.  Y.  Vol.  1.  185.)  applied  to 

POWELL 

actions  of  dower.     By  that  act,  "  no  person  shall  make  an 

entry  into  lands,  but  within  twenty  years  next  after  nis 
right  or  title  accrued."  This  limitation  would  apply  to  the 
possessory  action,  called,  in  the  case  of  a  widow,  a  writ 
of  dower  unde  nihil  habet,  (F.  N.  B.  147.)  and  which  lies 
in  case  of  deforcement  of  dower,  by  the  refusal  of  the 
heir  or  purchaser  to  assign  any  dower.  This  limitation, 
however,  might  not  have  applied  to  the  writ  of  right  of 
dower,  which,  it  is  said,  was  necessary  in  the  case  where 
she  was  deforced  of  part  only  of  her  dower.  (F.  N.  B.  8 
C.)  If  the  widow  lost  her  dower  by  default,  the  statute  of 
W.  2.  13  Edw.  I.,  (and  which  has  been  re-enacted  among 
the  provisions  of  the  act  of  the  26th  of  January,  1 787,  gave 
her  the  writ  quod  ei  deforceat,  which  put  in  issue  her  right 
of  dower,  and  which  seems  to  have  been  in  the  nature  of  a 
writ  of  right.  As  far  as  her  action,  at  law,  belonged  to  the 
class  of  possessory  actions,  founded  on  the  right  of  entry, 
it  would  have  fallen  under  the  same  limitation  as  an  action 
of  ejectment,  and,  as  far  as  it  partook  of  the  nature  of  a  writ 
of  right,  (for  the  writ  of  right,  strictly  so  called,  was  only 
applicable  to  persons  who  claimed  an  estate  in  fee),  it 
would  seem  to  fall  within  the  limitation  of  twenty-five 
years,  applicable  to  the  writ  of  right.  The  same  general 
statute  declares,  that  "  no  action,  for  the  recovery  of  any 
lands,  &c.,  shall  be  maintained,  &c.,  unless  on  a  seisin  or 
possession,  &c.,  either  of  the  plaintiff,  &.C.,  or  of  the  an- 
cestor or  predecessor  of  the  plaintiff,  within  25  years,  be- 
fore such  action  brought."  The  general  and  sweeping 
language  of  this  act,  no  less  than  the  sound  policy  of  it, 
would  dictate  the  application  of  it  to  the  action  of  dower, 
as  well  as  to  any  other  real  action.  But  the  act  of  April 
7th,  1806,  (1  N.  R.  L.  60.)  declares,  generally,  that  "a 
widow  shall  be  at  liberty,  at  any  time  during  her  life,  to 
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make  a  demand  of  her  dower,  agreeably  *to  the  act  of  the        1822. 

26th  of  January,  1787."     It  also  provided,  "  that  the  heir  <*~^^s~+*s 

.     .  JONES 

or  other  proprietor  or  owner,  after  the  expiration  of  the  v. 

widow's  quarantine  of  40  days,  might  cause  notice  in  wri- 
ting to  be  given  to  her  to  make  demand  of  her  dower,  with- 
in 90  days  thereafter,  and  if  she  neglected,  he  might  apply 
to  the  surrogate,  and  cause  her  dower  to  be  admeasured 
to  her." 

We  may,  therefore,  put  out  of  the  consideration  of  this 
case  the  effect  of  any  legal  limitation  to  the  action  of 
dower  at  law.  The  better  opinion  would  be,  that  the  lim- 
itation to  20  or  25  years,  according  to  the  nature  of  the 
action,  under  the  act  of  1801,  was  done  away  by  the  act  of 
1806 ;  and  to  guard  against  the  inconvenience  of  such  an 
outstanding  right,  the  act  gives  to  the  tenant  of  the  free- 
nold  the  means  of  coercing  the  assignment  of  dower. 

2.  The  next  point  is,  whether  the  plaintiff  is  not  to  be 
considered  as  equitably  barred  byjneans  of  the  compensa- 
tion, which  she  accepted  and  rested  upon  during  the  lapse 
of  20  years. 

The  facts  are,  that  she  was  appointed  and  acted  as  ex- 
ecutrix of  her  husband's  will,  and  that  will  devised  the  prop- 
erty in  question  to  two  trustees,  to  be  sold,  and  the  pro- 
ceeds "  equally  divided  among  his  wife  and  children." 
The  husband  died  in  March,  1798,  and  the  trustees,  on  the 
30th  of  December,  1799,  sold  the  lands  devised  (being  the 
house  and  lot  in  Water  street,  in  the  village  of  NewburgK) 
to  the  defendants  J.  fy  T.  Powell,  for  5000  dollars,  which 
was  deemed  the  full  value  of  the  entire  right  to  the  lot. 
The  plaintiff  was  then  in  possession;  and  refused  to  con- 
sent to  a  sale  until  another  house  and  lot  were  provided  for 
her  and  her  children,  and  she  actually  negotiated  for  the 
house  and  lot  in  Smith  street,  in  the  same  village,  and 
which  were  purchased  and  paid  for  by  the  trustees,  out  of 
Ihe  estate  of  the  testator,  and  a  deed,  in  fee,  taken  on  the 
Uth  of  December,  1799,  to  the  plaintiff,  and  the  two  trus- 
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1822.       tees>  by  which  means  the  plaintiff  became  *seised,  in  fee, 
^^^~*^s  of  one  undivided  third  part  of  the  house  and  lot  in  tSmtVA 
v.  street;  and  in  May,  1800,  she  removed  into  it,  and  has 

continued  in  it  to  this  day,  undisturbed,  and  without  the 
charge  of  rent.  She  declared,  at  the  time  of  the  nego- 
tiation, and  purchase,  and  removal,  and  repeatedly  since, 
and  to  several  persons,  that  she  was  perfectly  satisfied  with 
the  arrangement,  and  that  she  considered  the  exchange 
beneficial  to  her,  and  that  she  had,  during  the  negotiation 
for  the  purchase,  agreed  with  the  trustees  to  relinquish  her 
right  in  the  one  house,  if  the  purchase  was  made  of  the 
other.  It  was  generally  understood  in  the  village  of  New- 
burgh,  at  the  time  the  plaintiff  took  possession  of  the  Smith 
street  house  and  lot,  that  she  received  them  in  satisfaction 
of  her  right  of  dower  in  the  other.  This  conclusion  was 
drawn  by  individuals  who  conversed  with  her,  and  from 
the  facts  attending  the  transaction.  Her  admissions  to 
several  persons  were,  that  she  took  the  one  house  and  lot, 
under  the  deed,  in  satisfaction  of  her  right  to  the  other ;  and 
her  relinquishment  of  the  one  house,  and  taking  possession 
of  the  other,  was  an  execution  of  the  agreement.  She  re- 
sided in  the  house  in  Smith  street,  and  saw,  under  her  eye, 
great  and  costly  improvements  made  by  the  purchasers, 
upon  the  lot  in  Water  street,  and  the  sale  of  it,  in  1814,  to 
the  defendants  R.  and  F.,  for  the  sum  of  17,000  dollars ; 
and,  when  applied  to,  at  that  time,  by  P.  T.,  one  of  the 
sellers,  relative  to  a  rumor,  that  she  intended  to  assert  a 
claim  of  dower  to  the  land,  she  replied,  that  she  had  never 
authorized  such  a  report.  She  remained  passive,  and  with 
out  advancing  any  claim  or  demand,  until  the  commence- 
ment of  the  present  suit.  Is  she  not  now  equitably  barred  ? 
After  receiving  such  a  compensation,  which  she  accepted 
as  a  satisfactory  equivalent,  it  would  be  very  unjust  to  al- 
low her  to  set  up  her  claim  of  dower.  Her  acquiescence 
in  the  equivalent,  for  so  long  a  period,  during  which  the 
property  has  been  within  her  own  view,  and  has  undergone 
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jrreat  changes  *and  expensive  improvements,  is  an  equita-        1822. 
ble  estoppel,  and  ought  to  have  barred  her  conscience  from  V«^~N/~^-' 
the  assertion  of  this  claim.     It  is  an  act  of  fraud  upon  the  v. 

purchasers,  and  to  be  condemned  upon  every  principle  of 
policy  and  morality. 

At  law,  the  wife  can  only  be  opposed  by  a  legal  bar  ;     Chancery  has 

J  J  a  concurrent  ju- 

but  now,  says  Lord  Loughborouph.  (Mundu  v.  Mundu,  2  risdiction  as  to 

legal  bars ;  and 

Feset/,  jr.  122.)  equitable  bars  are  in  daily  practice.     If  the  as  to  equiiaiie 

i        i        i     .  i     i       .  .  bars,  its    juris- 

dry  legal  title  be  in  controversy,  it  must  be  made  out  at  diction  u  ex- 
law  ;  but,  otherwise,  the  Court  of  Chancery  has  a  concur- 
rent jurisdiction ;  and,  in  these  cases  of  equitable  bars,  its 
jurisdiction  is  exclusive.  A  collateral  satisfaction  is  not 
pleadable  at  law,  in  bar  to  a  freehold  right.  So  says  Lord 
Coke ;  (Co.  Litt.  366.)  but  in  equity,  the  conscience  of  the 
party  is  under  a  better  discipline,  and  the  acceptance  of  a 
term  of  years,  or  of  a  sum  of  money,  or  of  any  other  kind 
of  collateral  satisfaction,  will  constitute  a  good  bar.  (Harg. 
note.  224.  Ibid.)  There  is  no  reason,  why  a  widow,  who 
is  a  free  and  competent  moral  agent,  should  not  have  the 
capacity  to  agree  to  any  fair  arrangement  which  conveni- 
ence or  prudence  dictated,  by  which  her  dower  should  be 
extinguished  by  an  equivalent  substitute,  in  money  or  in 
land.  In  the  time  of  Littleton,  when  freehold  titles  were 
regarded,  at  law,  with  great  and  scrupulous  care,  if  not 
with  superstitious  reverence,  it  was  still  held,  (Litt.  s.  41.) 
that  if  the  wife  be  endowed  ad  ostium  ecclesia,  or  by  her 
husband  er  assensu  patris.  and,  after  his  death,  she  entered 
and  agreed  to  the  dower,  she  was  concluded  to  claim  any 
other  by  the  common  law.  Her  acceptance  of  the  one, 
and  waiver  of  the  other,  formed,  at  that  early  period,  a  legal 
bar ;  and  equity,  in  that  instance,  enlightened  the  case, 
and  relaxed  the  rigor  of  the  rules  of  the  common  law. 

I  shall,  upon  these  facts,  hold  the  plaintiff  concluded 
from  asserting  her  claim  of  dower,  and  that  they  form  an 
equitable  bar. 

Bill  dismissed,  without  costs. 
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p 

*NEILSON  against  M'DONALD  and  others 

[Approved,  5  Paige  52.    Reversed.  2  Cow.  !».] 
,  that  a  party  charged  ad  combining  with  others,  in  a  fraud 
pgainst  which  relief  is  sought,  and,  therefore,  made  a  defendant 
but  no  particular  relief  prayed  against  him,  may  he  a  witness  for 
his  co-defendants,  though  liable  for  costs. 

Where  the  plaintiff*,  whose  personal  property  had  been  seized  unde» 
an  execution  against  him  for  about  500  dollars,  and  a  sale  of  i« 
forced  with  great  rigor  and  oppression,  and  at  enormous  sacri- 
fice, by  the  deputy  sheriff,  acting  in  concert  with  the  creditor,  who 
was  the  chief  bidder  at  the  sale,  was  induced,  in  order  to  avoid 
the  sacrifice  of  the  whole  property,  to  yield  to  the  demands  of  the 
creditor,  and  to  give  him  a  bond  and  mortgage  for  2500  dollars, 
so  as  to  cover,  not  only  the  amount  of  the  execution,  but  also  debts 
due  from  a  son  of  the  plaintiff,  who  was  insolvent,  the  sale  was 
declared  oppressive  and  illegal ;  and  the  bond  and  mortgage,  as 
having  been  unduly  and  fraudulently  obtained,  were  directed  to 
stand  as  security  only  for  the  amount  due  on  the  execution,  with 
interest  and  costs,  and  on  payment  of  that  amount,  to  be  delivered 
up  and  cancelled. 

THE  bill,  filed  January  25, 1821,  stated,  that  in  Novem- 
ber* 1820,  the  defendants  M' Donald  and  Franklin  Liv- 
ingston caused  aji.fa.  to  be  issued  on  a  judgment  obtain- 
ed by  them  against  the  plaintiff,  in  August,  1819,  for  483 
dollars  and  62  cents,  which  was  delivered  to  the  defendant 
W.  Griffith,  as  deputy  of  the  sheriff  of  the  county  of  Sar- 
atoga, while  the  plaintiff  was  absent  at  the  city  of  Netv- 
York.  That  Griffith,  by  virtue  of  the  execution,  seized  all 
the  plaintiff's  personal  property,  consisting  of  horses,  cattle, 
sheep,  grain,  &c.,  farming  utensils,  household  furniture, 
&c.,  of  the  value  of  3000  dollars,  which  were  advertised  for 
sale  at  the  plaintiff's  dwelling-house,  on  the  22d  of  Novem- 
ber. The  plaintiff  returned  home  the  preceding  evening. 
About  9  o'clock,  on  the  morning  of  the  22d  of  November, 
[  *  202  ]  all  the  defendants  *came  to  the  plaintiff's  house,  when  (7., 
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the  deputy  sheriff,  said  that  he  had  come  to  force  a  sale  1822. 
of  the  plaintiff's  property.  The  plaintiff  requested  6'.  to 
delay  the  sale  for  three  hours,  so  that  he  might  send  to  the 
distance  of  four  miles,  to  get  the  money  to  satisfy  the  exe- 
cution ;  and  G.  answered,  that  the  payment  must  be  in 
specie.  The  plaintiff  then  requested  indulgence  until  the 
next  morning,  that  he  might  procure  specie,  and  offered 
G.  any  security  he  might  wish;  G.  answered,  that  he 
should  be  governed  by  the  plaintiffs  in  the  execution.  G. 
refused  to  grant  any  delay,  and  proceeded  immediately  to 
sell  the  property,  the  greater  part  of  which  was  struck  off 
to  the  defendants  M'  Donald,  Livingston,  and  Eddy,  as  the 
highest  bidders.  The  amount  of  sales  was  298  dollars  and 
65  cents,  though  the  real  value  of  the  property  sold  was 
about  two  thousand  dollars ;  and  the  sales  were  made  with 
such  unusual  rapidity,  as  scarcely  to  allow  time  for  a  second 
bid.  After  the  stock,  farming  utensils,  grain,  &c.,  were 
sold,  G.  said  he  should  proceed  to  sell  the  household  fur- 
niture to  satisfy  the  residue  of  the  execution.  The  bill 
stated,  that  the  plaintiff,  being  greatly  agitated  at  the  vio- 
lent and  oppressive  proceedings  of  the  defendants,  and 
moved  by  the  anxiety  of  his  wife  and  family,  to  prevent  a 
sacrifice  of  his  household  furniture,  and  being  ignorant 
whether  he  could  obtain  redress  against  such  proceedings, 
with  the.  advice  of  an  attorney,  who  had  arrived  in  the 
mean  time,  entered  into  a  negotiation  with  the  defendants 
M'D.  and  L.  That  M'D.  had,  in  May  term.,  1817,  re- 
covered a  judgment  against  one  of  the  plaintiff's  sons,  foi 
about  1600  dollars,  and  on  which  the  sheriff,  in  July, 
1818,  took  and  sold  goods,  to  the  value  of  400  dollars, 
which  the  plaintiff  had  previously  purchased  under  a  prior 
judgment  and  execution  against  his  son.  The  defendant 
M'D.  demanded  2500  dollars  for  the  judgment  against 
the  plaintiff  and  the  judgment  against  his  son,  and  for  a 
promissory  note  of  the  latter,  for  800  dollars,  endorsed  by 
*/.  Boyce;  and  that  the  plaintiff  should,  also,  assume  to  [*  203  J 
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1822.  Pay  a  note  of  his  8on>  held  by  the  defendant  Eddy,  foi 
about  fifty  dollars.  That  the  judgment  against  the  plain 
tiff's  son,  and  the  notes,  were  not  recoverable,  as  the  plain 
tiff's  son  and  Boyce  were  utterly  insolvent.  The  plaintiff, 
induced  by  the  reasons  mentioned,  and  apprehending  that 
his  real  estate  might  also  be  sacrificed,  complied  with  the 
demand  of  M'D.  and  L.,  and  executed  to  M'D.  a  mort- 
gage in  fee  of  98  acres  of  land,  and  a  bond  for  2500  dol- 
lars with  interest ;  and  gave  his  note  to  the  defendant  E. 
for  50  dollars ;  and,  thereupon,  the  property  sold  was  given 
up,  and  M'D.  assigned  to  the  plaintiff  the  judgment  and 
note  against  his  son,  and  the  judgment  against  the  plaintiff 
himself  was  discharged.  The  plaintiff,  afterwards,  tender- 
ed to  the  defendants  M'D.  and  L.  the  amount  of  the  ex- 
ecution against  himself,  and  demanded  the  bond  and  mort- 
gage, which  they  refused.  The  bill  charged  a  fraudulent 
combination  between  the  defendants,  to  oppress  the  plain- 
tiff, and  to  coerce  him  to  assume  the  debts  of  his  son,  &c. 
That  M'  D.  had  brought  a  suit  against  the  plaintiff,  on  the 
bond,  &c.  Prayer,  for  an  injunction,  &.c.  and  for  genera1 
relief. 

The  defendants  answered  separately,  and  denied  any 
fraudulent  combination,  &c.  The  defendant  M'D.,  in  his 
answer,  admitted,  that  the  property  sold  was  worth  about 
1200  dollars  ;  that  the  amount  of  sales  was  about  300  dol- 
lars ;  that  all  the  purchasers,  except  him  and  L.,  were  re- 
quired immediately  to  pay  in  specie.  That  the  property 
was  restored,  afterwards,  on  the  plaintiff's  agreeing  to  the 
demands  of  the  defendant,  and  giving  the  bond  and  mort- 
gage as  stated  in  the  bill,  and  the  judgment  and  note  of  J. 
Neilson,  jr.  were  assigned  to  the  plaintiff,  and  the  judg- 
ment against  the  plaintiff  discharged.  He  admitted,  that 
he  required  the  payment  in  specie,  with  a  view  of  prevent- 
ing the  plaintiff  from  obtaining  the  means  of  paying  the 
execution,  and  of  making  advantageous  purchases  at  the 
[  *  204  ]  *sale,  so  as  to  secure  a  portion  of  his  large  demand  against 
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/.  Neilson,  jr.,  the   plaintiff's  son.      That  he  had  sued        1822 
the    plaintiff   on   the   bond,   who    had   made    a    tender 
of  the  balance  due  on  the  execution,  with  the  costs  and 
fees,  and  demanded  the  bond  and  mortgage,  which  the 
defendants  had  refused. 

Proofs  were  taken  in  the  cause  ;  and  the  defendants 
Griffiths  and  Livingston  were  examined  as  witnesses  for 
the  other  defendants,  and  their  depositions  taken  de 
bcne  esse. 

A.  Van  Vechten,  for  the  plaintiff. 

B.  F.  Butler,  for  the  defendants. 

THE  CHANCELLOR.     Before  I  enter  on  the  discussion      Whether    a 

party    charged 

of  the  merits  of  this  case,  I  must  dispose  of  a  preliminary  with  combining 

.  with    others    in 

question,  respecting  the  competency  of  the  testimony  of  a  fraud,  against 

.  which  relief  is 

the  defendants  6.  and  L.,  who  were  examined  as  wit-  sought,  and  he, 

,    ..       ,  .  therefore,        is 

nesses  for  their  co-defendants,  saving  all  just  exceptions.      made  a  party, 


1  .  Those  defendants  are  charged  as  parties  to  a  fraudu- 
lent  combination  to  oppress  the  plaintiff,  and  by  means  of  ^"be  a  wh- 
which  the  bond  and  mortgage,  in  question,  were  extorted  defend'ants'8  C< 
from  him.     The  testimony  in  the  case  fully  supports  the  for  cists. 
r.harge  ;  but  still  those  two  defendants  do  not  appear  to 
have  any  further  interest  in  the  event  of  the  suit,  than  what 
relates  to  the  costs  ;  and  such  an  interest,  Lord  Hardwicke 
has  more  than  once  declared  (Barret  v.  Gore,  3  Aik.  401. 
Downing  v.  Townsend,  Ami.  592.)  to  be  a  sufficient  objec- 
tion to  the  competency  of  the  testimony  of  a  co-defendant, 
if  the  character  of  a  particeps  criminis,  in  respect  to  the 
charge  of  fraud,  be  sufficiently  proved.     But  in  Cotton  v. 
Luttrell,   (1  Aik.  451  ;    2  Fe*ey,  223,  284.  S.  C.)  Lord 
fl.  seemed  to  entertain  a  different  opinion,  and   to  think  . 

that  a  cause  could  not  be  brought  to  a  hearing  against  a 
person,  against  whom  nothing  is  *prayed  for,  merely  to       [  *  205  j 
charge  him  with  costs.     There  is  some  difficulty  in  ascer- 
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1822.       taining  the  precise  English  rule  on  this  point ;  and  1  should 
>-^^s/'-^-x  rather  be  inclined  to  think  that  rule  to  be,  that  a  party  to 
v.  a  fraud,  against  which  relief  is  sought,  and  who,  as  one  of 

a  fraudulent  combination,  is  properly  made  a  party,  though 
no  particular  relief  is  prayed  against  him,  is,  and  may  be, 
so  far  liable  for  costs,  as  to  be  rendered  incompetent  as  a 
witness.  If  a  party  be  liable  for  costs,  that  is  an  interest 
which  disqualifies  him  at  law,  and  in  this  Court ;  and  every 
party  to  a  fraud  is  liable,  as  a  particeps  criminis,  to  respond 
for  the  entire  costs,  if  he  alone  should  be  able  to  pay  them. 
However,  as  the  authorities  on  this  point  are  loosely  stated, 
and  seem  to  be  contradictory ;  and  as  one  of  the  judges  of 
the  Supreme  Court,  as  well  as  myself,  entertained  and 
expressed  an  opinion,  in  the  Court  of  Errors,  (Beebee  v. 
Bank  of  New-York,  1  Johns.  Rep.  556.  577.)  favorable  to 
the  competency  of  a  defendant  as  a  witness,  who  was  no 
otherwise  affected  in  interest  by  the  object  of  the  suit,  than 
as  respects  the  costs,  I  shall  admit  the  depositions  of  the 
defendants  G.  and  L.,  though  the  circumstances  under 
which  they  are  placed  in  the  cause  must  necessarily  im- 
pair, in  a  degree,  the  credibility  of  their  testimony. 

2.  In  the  examination  of  the  merits,  the  testimony  of  the 
two  defendants  does  not  appear  materially  to  alter  or  affect 
the  conclusions  which  follow,  necessarily,  from  a  review  ol 
the  pleadings  and  proofs. 

The  sale  complained  of  was  very  evidently  held  and  con 
ducted  by  concert  among  all  the  defendants ;  and  the  ob- 
ject of  the  combination  was  to  enable  the  defendants  M'D. 
and  E.  to  buy  in  the  property  of  the  plaintiff",  at  an  enor- 
mous sacrifice  of  it,  in  order  to  indemnify  themselves  foi 
the  hazard  or  the  loss  of  their  debts  against  an  insolvent 
son  of  the  plaintiff",  or  else  to  coerce  the  plaintiff,  by  these 
means,  to  assume  those  debts  of  his  son.  Either  motive 
was  unconscientious,  and  one  which  the  law  will  not  recog- 
[*206]  nize  *and  sanction.  The  defendants  disclaim  any  such 
combination  ;  but  the  facts  admitted  and  proved,  do,  in  my 
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judgment,  discredit  their  denial.  The  defendant  M'D.,  1822. 
who  was  the  chief  author  of  the  transaction,  and  the  most 
deeply  interested  in  the  success  of  the  plot,  admits  in  his 
answer,  that  "  he  did  require  payment  in  specie,  at  the  sale, 
with  the  view  of  making  advantageous  purchases  of  prop- 
erty at  the  sale,  in  the  hope  of  thereby  saving  a  portion  of 
the  large  amount  justly  due  him  from  the  son  of  the  plain- 
tiff." The  defendant  G.,  who  was  bound  to  have  exer- 
cised a  sound  discretion,  according  to  his  own  judgment, 
in  the  time,  mode,  and  terms  of  sale,  admits,  that  when  the 
plaintiff  asked  for  a  postponement  of  the  sale,  he  replied, 
"  that  he  should  follow  the  directions  of  M'D.,  the  plaintiff 
in  the  execution,  and  proceed  to  sell  ; "  and  "  that  before 
the  sale  commenced,  W.  M'D.  informed  him  that  he  would 
require  payment  from  him  in  specie,  and  that  G.  then  de- 
clared that  he  should  sell  the  property  for  ready  pay  in 
specie."  The  defendant  L.,  who  disclaims  in  his  answer 
having  an  interest  in  the  execution-under  which  the  sale  was 
made,  and  all  concert  and  combination  in  the  sale,  admits 
that  he  purchased  a  number  of  articles,  such  as  three  pleas- 
ure sleighs,  a  riding-chair,  a  wagon  and  harness,  and  a 
quantity  of  corn  and  hay,  for  very  small  prices,  which  he 
states,  to  the  extent  of  25  dollars ;  and  that  all  the  pur- 
chasers, except  M'D.  and  him,  had  been  required  ta  make 
payment  in  specie,  and  that  upon  the  settlement  between 
the  plaintiff  and  M'D.,  he  consented  to  give  up  what  he 
purchased ;  and  yet  he  says  there  was  no  combination ! 
So  the  defendant  E.  admits  in  his  answer,  that  he  attend- 
ed the  sale  "  in  the  hope  of  making  advantageous  pur- 
chases thereat,  and  of  thereby  saving  his  demand  against 
the  son  of  the  plaintiff,  or  some  portion  thereof."  It  is  in 
proof  that  the  defendant  E.  came  to  the  sale,  prepared 
with  specie  in  his  pocket ;  and  he  gave  up  his  purchases 
after  *the  plaintiff  had  assumed  his  son's  debt  to  him  ;  and  [  *  207 
yet  he  also  denies  all  concert  and  combination  ! 

The  deputy  sheriff,  G.,  plainly  lent  himself  to  be  the 
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1822.  agent  of  M'D.,  in  this  scene  of  oppression,  and  lie  is  justly 
•*-« *-*v-^~'  censurable  for  the  abuse  of  his  discretion,  as  a  public  oifi- 
v.  <*er,  and  by  an  unwarrantable  use  of  his  process  for  the 

purpose  of  giving  effect  to  this  unlawful  combination. 
The  case,  under  all  its  circumstances,  strikes  me  as  a  griev- 
ous instance  of  the  abuse  of  power,  for  the  purpose  of 
oppression  and  extortion. 

To  give  a  just  view  of  the  case,  it  will  only  be  necessary 
to  state  a  few  of  the  prominent  facts. 

The  plaintiff  was  a  man  of  large  real  and  personal  estate, 
to  the  amount  of  from  ten  to  seventeen  thousand  dollars 
according  to  different  estimates.  This  fact  was  of  public 
notoriety,  and  well  known  to  the  defendants.  The  forced 
sale,  and  the  refusal  of  delay,  and  the  demand  of  specie, 
were  unmitigated  acts  of  severity,  for  the  sole  purpose  of 
extortion.  The  execution  was  for  480  dollars  and  83 
cents,  and  was  levied  while  the  plaintiff  was  absent  at 
New-York,  and  the  day  of  sale  was  fixed  at  the  early  day 
of  the  22d  of  November,  which  was  some  weeks  before  the 
return  day  of  the  execution.  The  defendant  G.  told  a 
witness,  ( John  Hunter,)  that  his  object  was  to  seize  and 
sell  the  property  of  the  plaintiff  as  soon  as  the  law  would 
permit,  and  he  showed  the  execution  to  the  witness,  and 
mentioned  that  the  plaintiff  was  absent  at  New-York,  and 
that  he  was  afraid  he  would  be  home  before  the  sale,  and 
get  an  order  to  stay  it.  This  witness  was  a  deputy  sher- 
iff, and  said  that  the  conversation  took  place  on  the  day  of 
levying  the  execution.  The  defendant  G.,  whose  deposi- 
tion has  been  admitted,  for  the  reasons  already  stated,  ad- 
mits he  had  a  conversation  with  Hunter,  relative  to  the  ex- 
ecution and  his  proceeding  on  it,  and  undertakes  to  give, 
"as  near  as  he  can  recollect,"  the  conversation.  He  ad- 
[  *  208  ]  mitted  he  told  the  witness,  that  when  the  plaintiff  *directed 
him  to  close  the  execution  immediately,  he  always  did  it  • 
and  that,  "according  to  the  best  of  his  recollection,"  he 
did  not  make  the  observation  charged  upon  him.  This 
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defendant  G.  is  not  an  unexceptionable  witness,  consid  1822. 
ering  the  charges  against  him  which  have  been  made  in  the 
bill,  and  proved,  and  considering  that  he  was  testifying  un- 
der the  influence  which  his  character,  as  a  defendant,  and 
his  hazard  of  responsibility  for  costs  in  that  character, 
would  naturally  promote.  I  have  no  doubt  he  used  substan- 
tially the  language  imputed  to  him,  and  which  marked  the 
design  of  the  combination.  So,  also,  on  the  evening  of  the 
day  of  the  sale,  all  the  defendants,  and  principally  M'D.  and 
G.,  were  engaged  in  conversation  on  the  events  of  the  day, 
and  they  said,  in  effect,  that  they  had  brought  matters  to 
bear  just  as  they  wished,  and  had  bought  in  the  out-door 
personal  property  of  the  plaintiff  for  about  200  dollars,  and 
brought  him  to  a  compromise  for  the  debt  due  from  his  son. 

At  the  sale,  the  defendant  G.  resisted  all  reasonable  offers 
for  delay ;  and  he  admits  that,  before  the  sale,  the  plain 
tiff  requested  a  postponement,  and  he  said  he  should  follow 
the  directions  of  M'D.  A  son  of  the  plaintiff  (John  Neil- 
son,  jr.)  says,  that  before  the  sale  commenced,  G.  said  he 
had  come  to  make  a  forced  sale  of  the  property  of  the 
plaintiff,  and  that  he  must  have  the  money  immediately, 
and  in  specie,  and  he  resisted  the  offers  of  the  plaintiff  of 
giving  any  security  for  a  delay  of  a  few  hours,  or  until  the 
next  day.  The  defendant  G.,  in  his  answer,  denies  the 
fact  of  this  previous  conversation  ;  yet  his  conduct  and  dec- 
larations, during  the  whole  course  of  the  day,  were  pre- 
cisely of  the  same  character.  A  neighbor  of  the  plaintiff, 
( John  Walker?)  of  property  and  credit,  and  known  as  such 
to  the  defendant  M'D.,  purchased,  for  61  dollars,  some  ar- 
ticles worth  140  dollars,  and  he  offered  to  pay  in  current 
bills  immediately,  or  in  specie,  the  next  day,  and  both  of- 
fers were  rejected  by  the  defendant  G.,  at  the  instance 
*of  the  defendant  M'D. ;  and  the  same  articles  were  im-  [  *  209 
mediately  put  up  again,  and  bid  off  by  the  defendant 
M'D.  for  30  dollars.  The  defendant  M'D.  then  told  the 
witness,  he  did  not  dispute  his  word  or  credit,  but  he  had 
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1822.  tnen  &ot  tne  business  so  fixed,  that  it  would  not  do  to  take 
v^-s^-^x  any  man's  word,  for  he  could  then  get  his  money,  and 
"v.S°'  he  would  have  it.  Another  witness  (Jacob  Sanford) 
M'DONALD.  heard  the  plaintiff  offer  the  defendant  G.}  that  if  he  would 
wait  until  the  next  day,  he  would  pay  him  in  specie,  and 
give  him  satisfactory  security  for  the  payment.  Anothe 
witness  (R.  M.  Livingston)  remonstrated  with  the  de- 
fendant G.  against  the  proceedings  at  the  sale,  as  op- 
pressive and  unjust,  and  contrary  to  his  duty,  and  he 
repeated  to  the  defendant  G.  the  offers  of  the  plaintiff  to 
procure  the  money  in  one  hour,  or,  if  specie  was  required, 
to  procure  it  as  soon  as  possible  from  Waterford,  and  to 
give  any  security  for  the  fulfilment  of  the  offer.  The  de- 
fendants wholly  disregarded  the  offer,  and  the  defendant 
G.  declared  the  determination  not  to  stay  the  sale  on  any 
security,  or  on  any  account,  unless  the  execution  was  im- 
mediately paid  in  specie.  In  the  evening  after  the  sale, 
either  the  defendant  G.,  or  M'D.,  in  the  presence  of  the 
other,  said,  in  the  hearing  of  the  witness,  (  Walter  Brough- 
ton,)  that  the  plaintiff  wished  to  stop  the  sale  to  get  an 
opportunity  to  procure  the  money ;  but  that  M'D.  had 
directed  the  sale  to  proceed,  declaring,  "he  must  be  a 
Turk  that  day." 

Property,  to  the  value  of  1800  dollars,  or  2000  dollars, 
was  sold  for  less  than  300  dollars ;  and  about  3  o'clock  in 
the  afternoon,  when  all  the  out-door  property  of  the  plain- 
tiff had  been  swept  off,  and  the  defendant  G.,  with  his 
coadjutors,  was  about  to  proceed  to  sell  the  furniture  within 
the  house,  the  friends  of  the  plaintiff,  to  save  his  family 
from  distress,  and  him  from  ruin,  pressed  him  loudly  to 
come  to  terms  of  accommodation.  He  did  so ;  and  the 
defendant  M'D.  extorted  a  bond  and  mortgage  from  him; 
for  2500  dollars,  covering  not  only  the  amount  of  the  exe- 
[  *  210  ]  cution,  *but  nearly  2000  dollars  for  demands  which  the  de 
fendant  M'D.  had  against  a  son  of  the  plaintiff. 

A  decisive  proof  of  the  concert  with  which  the  three 
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defendants  M'D.,  L.,  and  E.  acted  at  the  sale,  and  of  the        ]y22. 
unjust  and  oppressive  design  with  which  they  were  actua-  ^~-*-v-**^ 
ted,  is  derived  from  the  fact,  that  upon  the  settlement,  all  v. 

those  defendants  readily  surrendered  up  the  property  which 
they  had  purchased. 

It  is  perfectly  apparent,  that  this  settlement,  and  the 
giving  of  the  bond  and  mortgage,  and  note,  was  not  a  free 
and  voluntary  act  of  the  plaintiff;  but  that  he  was  coerced 
into  it  by  the  distress  under  which  he  labored  from  the 
severe  conduct  of  the  officer,  and  the  ruin  that  was 
overwhelming  him.  There  was  no  time  given  for  the  par- 
ties to  cool  and  reflect,  nor  for  the  mind  of  the  plaintiff 
to  be  relieved  from  the  terror  of  the  proceeding.  The 
settlement  was  made,  dam  fervet  opus;  and  to  talk  of  a 
bond  and  mortgage  being  freely  given,  while  the  victim  lay 
bleeding  at  the  spoiler's  feet,  is  absurd.  Such  abuse  of 
process  is  not  to  be  tolerated.  It  would  bring  disgrace 
upon  the  administration  of  justice-.  Nothing  can  be  more 
injurious  to  public  morals,  or  excite  greater  alarm  in  the 
minds  of  the  people,  than  to  suffer  the  process  of  law  to  be 
made  the  instrument  of  extortion.  It  cannot  be  doubled, 
that  this  Court  ought  to  afford  ample  redress  in  such  a 
case  ;  and  the  relief  sought  is  conformable  to  the  establish- 
ed principles  of  equity,  and  within  the  undoubted  and  in- 
dispensable jurisdiction  of  the  Court. 

In  Proof  v.  Hines,  ( Cases  temp.  Talbot,  111.)  a  bond 
was  obtained,  not  purely  voluntarily,  but  under  necessity. 
Advantage  was  taken  of  the  party's  circumstances  and  dis- 
tress, and  the  chancellor  ordered  the  bond  to  stand  as  a 
security  only  for  what  was  truly  due  at  the  time.  So,  in 
Gould  v.  Okeden,  (3  Bro.  P.  C.  560.)  a  conveyance  ob- 
tained by  taking  an  unreasonable  advantage  of  the  party's 
distress,  ignorance  and  dependence,  was  ordered  to  stand 
as  a  *security  only  for  what  was  bonaf.de  due.  The  same  |  »  211 
doctrine  was  declared  in  Kenrick  v.  Hudson,  (6  Bro.  P.C. 
614.)  and  in  Thornhill  v.  Evans,  (2  AtJc.  330.)  In  the 
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1822.       latter  case,  Lord  Hardwicke  set  aside  a  deed  obtained  b) 
V-**P~N^"^-'  fraud  and  imposition,  and  declared>  that  where  there  was 
v.          an  act  of  extortion,  the  Court  would  decree  the  party  to 
refund.     The  opinion  of  the  chancellor,  in  Nicholls  \.  Ni- 
cholls,  (1   Aik.  409.)  is  much  in  point.      He   said,  that 
though  a  man  be  arrested  by  due  process  of  law,  yet  if  a 
wrong  use  be  made  of  the  arrest,  by  obliging  him  to  exe- 
cute a  conveyance,  which  was  never  under  consideration 
before,   the   Court  would  construe  it  a  duress,   and   re- 
lieve him. 

The  cases  which  have  been  mentioned,  are  only  fa- 
miliar illustrations  of  the  ordinary  doctrine  and  practice  of 
the  Court. 

The  conduct  of  the  plaintiff,  in  reference  to  other  and 
prior  transactions,  has  nothing  to  do  with  this  act,  ana 
forms  no  justification  or  excuse  for  it.  The  execution  it- 
self, which  was  so  misapplied,  was  the  result  of  a  re- 
plevin suit,  mentioned  in  the  proofs,  and  embraced  all  the 
claims  of  the  defendant  M'D.  in  relation  to  it.  If  the 
plaintiff  was  accountable  to  that  defendant,  for  the  pro- 
ceeds of  the  timber,  of  which  so  jnuch  has  been  said  in 
the  case,  the  defendant  M'-D.  had  his  remedy  by  suit,  in 
the  regular  course  of  justice.  It  is  altogether  inadmis- 
sible to  receive  any  counter  claim  or  demand,  by  way  of 
set-off,  against  the  right  of  the  plaintiff,  resting  in  tort, 
and  founded  on  the  illegal  combination,  the  abuse  of  pro- 
cess, and  the  oppression  of  which  he  has  been  made  the 
victim.  The  plaintiff  was  not  liable  for  the  debts  of  his 
son ;  and  the  pretence,  that  the  plaintiff  voluntarily  under- 
took to  discharge  those  debts  with  the  anticipated  portion 
of  his  son's  share,  in  expectancy  of  the  paternal  estate,  is 
a  very  lame  pretext  for  the  extortion,  and  is  no  alleviation 
.of  the  proceeding.  There  is  no  rule  of  law,  founded  on 
*  212  ]  *sounder  principles  of  policy,  or  more  conducive  to  the 
safety  of  private  right,  than  that  which  forbids  one  tort  or 
injury  to  be  set  off  by  way  of  compensation  for  another. 
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it  would  be  allowing  parties  to  avenge,  with  their  own        1822. 
hands,  their  own  injuries,  and  would,  in  its  consequences, 
recall  the  tumult  and  violence  of  the  barbarous  ages.     In 
the  case  of  spoliation,  under  the  Roman  law,  no  compen- 
sation was  allowed  to  be  opposed  against  the  demand  for 
restitution,  according  to  the  maxim  of  the  civil,  and  which 
is  that  of  the  common  law ;  Spoliatus  ante  omnia  restituen 
ius.     (Pothier  Trait,  des  Ob.  s.  589.     2  Inst.  714.) 

It  is  admitted,  that  the  plaintiff  has  made  a  tender  of  the 
debt  and  costs,  due  on  the  execution,  and  offered  to  deliver 
up  the  assignment  of  the  judgment,  and  the  note  to  the 
defendant  M'-D.,  and  has  demanded  a  return  of  his  bond 
and  mortgage. 

The  following  decree  was  entered : — 

"  It  is  declared  and  adjudged,  that  the  sale  of  the  per 
sonal  estate  of  the  plaintiff,  on  the  22d  day  of  November, 
1819,  as  in  the  pleadings  and  proofs  is  mentioned,  was 
held  and  conducted   oppressively,  and  contrary  to  duty, 
by  the  defendant   G.,  and  by  combination  between  all 
the  defendants,  for  the  purpose  of  enabling  some  of  them 
to  make  unlawful  and  unjust  gains  out  of  the  plaintiff's 
property.     And  it  is  further  declared  and  adjudged,  thai 
the  bond  and  mortgage,  given  by  the  plaintiff  on  the  same 
day,  and  in  the  pleadings  mentioned,  were  fraudulently 
and  unjustly  extorted  from  the  plaintiff,  without  any  ade 
quate  consideration,  by  means  of  the  said  combination 
and  the  terror  and  tyranny  of  the  sale,  and  by  the  advice 
of  his  friends,  in  order  to  stay  the  further  and  total  sacri 
fice  of  his  property.     It  is  thereupon  ordered,  &,c.  that 
the  bond  and  mortgage  aioresaid  stand  as  a  security  only 
for  the  amount  due  on  the  execution  against  the  plaintiff, 
at  the  time  of  the  sale  aforesaid,  being  483  ^dollars,  63       [  *213  , 
cents,  together  with  the  sheriff's  poundage  and  interest 
on  the  whole,  to  the  time  of  the  tender  thereof,  charged 
and   admitted  in  the  pleadings;    and  that    the  plaintiff 
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1822.  thereupon,  within  thirty  days,  pay  the  same  (after  deduct- 
-**~V'~^-'  ing  therefrom  his  taxable  costs  of  this  suit)  to  the  solicitor 
v.  for  the  defendant  M'D.,  or  deposit  the  same  with  the 
register,  for  his  use ;  and  that  he  also,  at  the  same  time, 
reassign  and  deliver  to  the  solicitor  for  the  defendant 
M'D.,  or  deposit  with  the  register,  for  his  use,  the  note 
from  John  Neilson,  jr.,  endorsed  by  Jacob  Boyce,  and  that 
he  reassign  the  judgment  against  John  Neilsc^.,  jr.,  and 
which  note  and  judgment  are  mentioned  in  the  pleadings 
and  proofs,  as  having  been  assigned  by  the  defendant 
M'D.  to  the  plaintiff,  on  the  22d  day  of  November,  1819, 
and  that  he  deliver  or  deposit  such  reassignment,  as  afore- 
said. And  it  is  further  ordered,  &,c.  that  the  defendant 
M'D.,  upon  such  reassignment  and  delivery,  and  upon 
payment  or  deposit  of  the  said  moneys,  as  aforesaid,  after 
the  deduction  as  aforesaid,  and  upon  notice  thereof,  and 
of  this  decree,  deliver  up  to  the  solicitor  of  the  plaintiff,  or 
deposit  with  the  register,  for  his  use,  the  bond  and  mort- 
gage aforesaid,  to  be  cancelled ;  and  that  he,  at  the  same 
time,  duly  acknowledge  satisfaction  thereof,  and  cause 
such  acknowledgment  of  satisfaction  to  be  delivered  or 
deposited  with  the  mortgage.  And  it  is  further  ordered, 
&c.  that  the  defendant  E.,  within  thirty  days  after  notice 
of  this  decree,  deliver  up  to  the  plaintiff,  or  to  his  solici- 
tor, or  deposit  with  the  register,  for  his  use,  to  be  can- 
celled, the  note  given  by  the  plaintiff  to  him,  on  the  22d 
day  of  November,  1819,  for  50  dollars,  or  thereabouts,  and 
in  the  pleadings  mentioned  And  it  is  further  ordered, 
&c.  that  the  plaintiff  recover,  as  against  all  the  defend- 
ants, his  costs  of  this  suit,  to  be  taxed,  and  to  be  deducted 
from  the  moneys  to  be  paid  to  and  for  the  use  of  the  de 
fendant  M'D.,  as  aforesaid." 
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*CLARK  against  PHELPS  and  others. 

A  defendant  cannot  plead,  or  answer,  and  demur  both  to  the  whole 
bill,  or  the  same  part  of  a  bill. 


CASE  submitted  upon  the  bill  and  answer,  and  demur-      Augm:  i. 
rer,  on  the  points  presented  by  the  demurrer. 

S.  Wood,  for  plaintiff. 

B.  Johnson,  for  defendants. 

THE  CHANCELLOR  said,  that  the  answer  and  the  de- 
murrer each  went  to  the  whole  bill  ;  and  it  is  a  settled  rule 
in  pleading,  that  a  defendant  cannot  plead  or  answer,  and 
demur  to  the  same  matter:  the  former  will  overrule  the 
latter.  It  is  inconsistent  for  a  defendant  to  say,  he  ought 
not  to  answer  to  a  bill,  and  yet  to  answer  it  fully.  The 
rule  appears  in  all  the  books  that  treat  on  the  subject.  (3 
P.  Wms.  80,  81.  2  Atk.  284.  Cooper's  Tr.  of  PL  113. 
Beames's  Plead.  40.)  The  demurrer  was  consequently 
•verruled,  and  the  question  of  costs  reserved. 

Order  according  y. 
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RUTGERS 
v. 

HI-NTER.  *RUTGERS  against  HUNTER. 

[Applied,  4  Edw.  505.    Explained,  Hoffm.  114.] 

A  covenant  to  renew  a  lease  does  not,  necessarily,  imply  ancthei 
lease,  not  only  for  the  same  term  and  rent,  but  also  with  all  the 
covenants  contained  in  the  former  lease,  such  covenants  being  ac- 
cidental, and  not  essential  parts  of  a  lease. 

As,  where  in  a  building  lease  for  twenty-one  years,  at  a  certain  an- 
nual rent,  it  was  covenanted,  that  at  the  expiration  of  the  term,  the 
buildings  erected,  and  improvements  made  by  the  lessee,  should  be 
valued  in  the  manner  specified  in  the  lease,  and  if  the  lessor  should 
not  abide  by,  and  pay  the  amount  of  such  valuation,  he  should  re- 
new the  lease,  or  redemise  the  lot,  at  such  rents,  and  upon  such  terms, 
as  might  be  agreed  upon  between  the  parties :  At  the  end  of  the 
term,  the  lessee  refused  to  accept  a  redemise  of  the  lot,  upon  any 
terms,  and  insisted  on  being  paid  for  his  buildings  and  improve- 
ments, according  to  the  valuation  thereof  made  pursuant  to  the 
covenant  in  the  lease  ;  and  the  lessor  tendered  a  renewal  of  the 
lease  for  the  same  term,  and  for  the  same  rent,  but  without  any 
covenants  as  to  building,  or  paying  for  buildings  and  improve- 
ments :  Held,  that  the  lessee  was  bound  to  accept  the  renewal  of 
the  former  lease,  so  tendered,  or  give  up  all  claim  to  be  paid  for 
the  buildings  and  improvements. 

June  i,  and  THE  plaintiff  being  owner  of  a  lot  of  ground,  at  the 
corner  of  Rutger  and  Cherry  streets,  in  the  city  of  New- 
York,  leased  it,  on  the  first  of  May,  1799,  to  the  defend- 
ant, tor  21  years,  at  the  yearly  rent  of  forty-five  pounds, 
(112  dollars  and  50  cents,)  payable  quarterly,  with  all  the 
taxes,  &c.  The  defendant  covenanted  to  build,  within 
two  years  of  the  date  of  the  lease,  a  good  brick  dwelling- 
house  on  the  lot ;  and  further,  that  "  at  the  expiration  of 
the  term  aforesaid,  such  house,  or  other  buildings  and  im- 
provements, which  he,  the  said  W.  H.,  his,  &c.,  shall  or 
may,  at  any  time  during  the  said  term,  make,  build  and 
erect,  on  the  said  lot,  or  any  part  thereof,  shall  be  valued 
by  three  indifferent  persons,  to  be  chosen  in  the  most  usual 
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way,  and  that  the  said  H.  Rutgers,  &c.  shall  and  will  pay  1822. 
and  satisfy  the  amount  of  such  valuation,  to  the  said  W.  H.} 
&c. ;  and,  in  case  the  said  H.  R.,  &c.  'shall,  or  do  not 
agree  to,  and  abide  by,  and  pay  and  satisfy  unto  the  said 
W.  H.,  &c.  the  amount  of  such  valuation,  &c.,  then  he, 
the  said  H.  R.,  &c.  shall  and  will  renew  the  said  lease,  or 
redemise  the  said  lot,  &c.,  unto  the  said  W.  H.,  his,  &c.,  at 
such  rent  and  upon  such  terms  as  may  be  agreed  upon,  by 
and  between  the  said  parties,"  &c.  The  defendant  took 
possession  of  the  lot,  and  built  a  house  upon  it,  pursuant 
to  his  covenant,  and  occupied  the  premises,  until  the  first 
of  May,  1820,  when  the  lease  expired.  A  short  time  be- 
fore the  end  of  the  term,  the  plaintiff,  preferring  to  renew 
the  lease,  or  redemise  the  lot,  rather  than  to  pay  the  ap- 
praised value  of  the  buildings,  on  the  llth  of  January, 
1820,  offered  in  writing  to  the  defendant,  to  renew  the 
lease,  and  desired  him  to  name  a  reasonable  rent,  which 
he  refused  to  do.  On  the  14th  of  January,  the  plaintiff 
offered  to  the  defendant  to  renew  the  lease,  at  the  yearly 
rent  of  sixty  pounds,  (150  dollars,)  and  the  taxes,  &c., 
which  the  defendant  refused,  and  gave  notice  that  he 
wished  the  buildings  to  be  valued,  according  to  the  tenor 
of  the  lease.  On  the  30th  of  March,  the  plaintiff  gave 
r.otice  to  the  defendant,  that  he  appointed  A.  P.  M.  as 
one  of  the  appraisers,  but  it  must  be  explicitly  understood, 
that  he  did  not  intend  thereby  to  commit  himself  to  pay 
the  valuation,  or  waive  the  privilege  in  the  lease  of  disa- 
greeing to  it,  or  his  right  of  renewing  the  lease.  The  de- 
fendant nominated  an  appraiser  on  his  part,  who  associated 
with  themselves  a  third  person,  and  they  valued  the  house 
and  improvements  at  4583  dollars.  The  plaintiff  being 
dissatisfied  with  the  valuation,  and  the  defendant  refusing 
to  name  the  terms  on  which  he  would  accept  a  renewal 
of  the  lease,  the  plaintiff,  on  the  day  on  which  the 
term  expired,  tendered  to  the  defendant  a  new  lease, 
executed  by  the  plaintiff,  for  the  term  of  21  years  from  the  v 
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1822.  fifst  °f  Ma!/)  1820,  at  the  *yearly  rent  of  112  dollars  an,, 
^~^~**-s  50  cents,  payable  quarterly,  with  all  taxes,  &c.  ;  but  tho 
kUTvGE  defendant  refused  to  accept  the  lease,  or  execute  the  coun 
terpart.  The  plaintiff,  at  the  time  the  lease  and  counter 
part  were  tendered  to  the  defendant,  offered  to  add  a 
clause  to  the  lease,  that  the  plaintiff,  at  the  end  of  the 
term,  should  redemise  the  premises  for  a  further  term  of  21 
years,  at  such  rent  as  might  be  agreed  on  by  the  parties  ; 
or  if  they  should  disagree,  at  such  valuation  of  the  annual 
rent,  as  should  be  made  by  persons  to  be  chosen  by  the 
parties,  &c.  The  defendant  refused  to  accept  the  lease 
with  or  without  the  additional  clause,  or  to  state  his  objec- 
tions to  it,  but  brought  an  action  in  the  Supreme  Court 
against  the  plaintiff,  for  a  breach  of  covenant,  in  not  paying 
the  4583  dollars,  the  amount  of  the  valuation  of  the  build- 
ings and  improvements  on  the  lot.  The  defendant  left  the 
premises  the  first  of  May,  1820,  and  they  had  since  re- 
mained unoccupied.  Prayer,  for  an  injunction  against 
the  suit  at  law  ;  and  that  it  be  decreed,  that  the  plaintiff  is 
not  bound  to  abide  by  a  valuation,  but  had  a  right  to  dis- 
sent from  any  valuation  ;  and  that  the  defendant  was 
bound  to  accept  of  a  renewal  of  the  lease,  at  a  reasonable 
rent,  and  upon  reasonable  terms,  to  be  settled  by  the  Court  ; 
and  that,  in  the  mean  time,  a  receiver  be  appointed  to  take 
charge  of  the  house  and  lot,  and  to  let  the  same  from  year 
to  year,  and  to  apply  sufficient  of  the  rent  towards  repairs, 
and  pay  the  remainder  into  Court  ;  and  for  general  relief. 
The  defendant,  in  his  answer,  admitted  the  material 
facts  stated  in  the  bill. 

June  1st.     The  cause  was  brought  to  a  hearing,  on  the 
pleadings  and  proofs. 

T.  A.  Emmet,  for  the  plaintiff.     He  cited  9  Fesey,  607 
12  Vesey,  107. 
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*S.  Jones,  contra.     He  cited  2  Vernon,  415.     4  Bro.  C.        1822. 
v     477.     1  Anstr.  80.     7  Fesey,  231.     3  Atk.  389.     3 
Vesey,  184.     3  Bro.   148.     5  Fbey,  605.     7  Fesey,  35. 
3  Fesey,  505.     9  Vesey,  605.     12  Fesey,  107.     13  JoAws. 
flep.  297. 

THE  CHANCELLOR.  By  the  lease  of  1799,  the  plaintiff 
had  his  election  either  to  pay  for  the  buildings  and  im- 
provements at  the  valuation,  or  renew  the  lease,  or  re- 
demise  the  lot,  at  such  rent,  and  upon  such  terms,  as  the 
parties  might  agree  on. 

He  elected  to  renew  the  lease ;  and,  on  the  day  of  the 
expiration  of  the  lease  he  tendered  another  lease  for  the  lot, 
for  the  same  term  and  rent  as  in  the  former  lease ;  but  the 
defendant  refused  to  accept  that  or  any  other  lease,  or 
agree  to  any  terms  of  another  lease,  and  insisted  on  being 
paid  the  value  of  his  improvements,  under  the  covenant  in 
the  first  lease. 

It  is  contended,  on  the  part  of  the  defendant,  that  the 
covenant  to  redemise  on  such  terms,  and  at  such  rent  as 
the  parties  might  agree  on,  is  void,  for  uncertainty.  To 
redemise  the  lot  at  such  rent,  and  upon  such  terms  as  might 
be  agreed  on,  is,  indeed,  quite  analogous  to  a  covenant  to 
let  the  lot  for  a  yearly  rent,  to  be  fixed  by  men  to  be'mutu- 
ally  chosen,  and  which  was  held,  in  Abeel  v.  Raddiff,  (13 
Johns.  Rep.  297.)  to  be  void  for  uncertainty,  as  no  term 
was  fixed.  But  here  was,  also,  the  alternative  to  "  renew 
the  said  lease."  That  implied  the  same  term  and  rent, 
and  such  a  lease  was  tendered  on  the  day  of  the  termina- 
tion of  the  first  lease.  The  covenants  in  the  first  lease,  rel- 
ative to  the  buildings,  were  no  necessary  part  of  it ;  and 
it  would  be  absurd  to  suppose,  that  an  agreement  to  renew 
a  lease  did  necessarily  imply  a  lease,  not  only  of  the  same 
term  and  rent,  but,  also,  with  all  the  covenants  in  the  other, 
and  which  are  the  accidental  and  not  the  essential  parts  of 
a  lease.  In  the  first  lease,  there  was  a  covenant  on  the  part 
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1822.       *°f  the  lessee,  to  build  a  good  brick  dwelling-house  within 
%^^~\^—«te_x  two  years.     This  was  a  covenant  that  had  no  necessary,  and 
r.  could  not  have  any  reasonable  connection,  with  the  renewai 

of  the  lease  ;  and  the  same  observation  will  apply  to  the  cov- 
enant on  the  part  of  the  lessor  to  pay,  at  the  expiration  of 
the  lease,  the  value  of  such  house,  and  of  other  buildings  and 
improvements  to  be  made,  built  and  erected  on  the  lot,  or  tc 
renew  the  lease.  If  a  covenant  to  renew  the  lease  necessa- 
rily included  a  renewal  of  all  the  covenants  in  it,  it  would 
be  tantamount  to  a  covenant  for  perpetual  renewal,  and  so 
extraordinary  a  covenant  ought  not  to  depend  on  inference 
merely.  An  agreement  to  make  leases  with  covenant  for 
perpetual  renewal,  each  lease  to  contain  the  same  covenant 
forever,  was  a  species  of  contract  which  Lord  Thurlow 
thought  ought  not  to  be  executed.  But  Lord  Eldon  (16 
Vesey,  84.)  disagreed  to  that  doctrine,  on  the  ground,  that 
such  contracts  had  been  too  long  covered  and  sanctioned 
by  decisions.  I  do  not  mean  to  say,  that  such  covenants 
are  not  valid  ;  but  I  contend,  only,  that  they  must  be  clear- 
ly and  certainly  made,  and  are  not  to  be  deduced  by  con- 
struction from  a  covenant  to  "  renew  the  lease,"  without 
saying  more. 

I  am,  accordingly,  of  opinion,  that  the  defendant  has  nc 
right  to  pursue  his  action  at  law  on  the  covenant  to  pay 
the  valuation,  and  that  he  must  waive  the  benefit  of  that 
valuation,  since  the  plaintiff  has  elected  to  renew  the  lease, 
and  has  actually  tendered  a  renewal  of  the  lease.  He 
must  accept  of  the  lease  tendered,  or  agree  with  the  plain- 
tiff to  another  lease  upon  other  terms  and  rent ;  and  if  he 
will  not  do  either,  he  must  be  content  to  lose  his  improve- 
ments, for  the  plaintiff  reserved  to  himself  the  right,  (and 
the  defendant  was  a  party  to  that  reservation,)  to  pay  the 
value,  or  renew  the  lease,  or  redemise  the  lot  on  terms  to 
be  agreed  on.  I  am  not  certain,  that  if  the  lease  had  only 
provided  for  a  redemise  of  the  lot  upon  terms  to  be  agreed 
upon,  or  to  pay  the  valuation,  that  the  defendant  could 
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have  obstinately  ^refused  any  terms.  Possibly,  it  might  be  1822. 
considered  like  the  case  mentioned  by  Sir  Samuel  Romilly, 
(9  Vesey,  605.)  of  an  agreement  to  sell  at  the  valuation 
of  another  person ;  and  if  the  party  refuses  to  name  a  value, 
the  Court  refers  it  to  a  master.  The  Court  might  not  be 
inclined  to  enforce,  specifically,  such  an  agreement,  and 
yet  not  permit  a  party  to  refuse  all  terms,  and  avail  himself 
purposely  of  the  covenant  to  pay  the  value.  This  would 
destroy,  altogether,  the  alternative  reserved  by  the  lease, 
and  the  party  might  be  considered  bound  to  accept  of  rea- 
sonable terms.  However,  I  am  not  required,  nor  am  I 
ready  to  give  any  opinion  on  such  a  case  as  this  would  be, 
in  the  absence  of  the  other  alternative,  to  renew  the  said 
lease.  Lord  Loughborough,  in  Mosely  v.  Virgin,  (3  Fesey, 
184.)  considered  a  covenant  to  repair  and  a  covenant  to 
build,  without  saying  what  building,  as  too  loose  and  unde- 
fined to  be  the  subject  of  a  reference  to  a  master,  and  upon 
which  the  jurisdiction  of  the  Court,  as  to  the  specific  per- 
formance of  contracts,  can  apply.  But  the  question,  in 
such  a  case,  would  be,  not  that  the  agreement  was  to  be 
specifically  enforced,  but  whether  a  party  should  be  per- 
mitted to  recover  his  improvements  at  law,  when  he,  in 
fraud  of  the  agreement,  refused  to  accede  to  another  lease 
upon  any  terms,  however  just  and  moderate. 

The  following  decree  was  entered : — 

"  It  is  declared  and  adjudged,  that  the  plaintiff,  by  the 
provisions  of  his  lease  to  the  defendant,  was  entitled  to  elect 
either  to  pay  for  the  buildings,  and  other  improvements  on 
the  lot,  in  the  pleadings  mentioned,  according  to  the  valu- 
ation thereof,  or  to  renew  the  lease,  or  to  redemise  the  lot 
at  such  rent  and  upon  such  terms  as  the  parties  might 
agree  on.  And  it  is  further  declared  and  adjudged,  that 
the  defendant  refused  to  accept  of  a  redemise  of  the  lot 
upon  any  terms  ;  and  that  the  plaintiff  elected  to  renew  the 
former  lease,  and  did,  on  the  day  of  the  expiration  of  *the  [  *  221 
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1823.  former  lease,  tender  a  renewal  of  it  for  the  same  term,  and 
upon  the  same  rent,  and  the  defendant  was  bound  either 
to  accept  of  tne  same,  or  give  up  his  claim  for  the  value 
of  his  improvements.  And  it  is  further  declared  and  ad- 
judged, that  the  lease  so  tendered  was  a  renewal  of  the  for- 
mer lease,  within  the  meaning  of  the  covenant,  and  that  i 
was  not  necessary  to  insert  therein  the  covenants  of  either 
party,  contained  in  the  former  lease,  respecting  the  build- 
ing a  house,  and  the  paying  for  that  and  other  improve- 
ments, inasmuch  as  such  covenants  are  the  accidental  and 
not  essential  parts  of  a  lease,  and  had  no  just  or  reasona- 
ble application  to  the  renewal  of  the  former  lease.  It  is, 
thereupon,  ordered,  &c.,  that  the  defendant,  within  forty 
days  after  service  of  a  copy  of  this  decree  on  him,  or  on 
his  solicitor,  may  signify  in  writing  to  the  plaintiff,  or  to  his 
solicitor,  his  acceptance  of  the  lease  so  tendered,  and  the 
plaintiff  shall,  thereupon,  cause  the  lease  so  tendered,  or 
another  of  the  same  import  and  effect,  duly  executed,  to 
be  delivered  to  the  defendant,  or  to  his  solicitor,  for  his  use. 
And  it  is  further  ordered,  &,c.,  that  in  case  of  such  accept- 
ance by  the  defendant,  of  such  renewed  lease,  he  duly  ac- 
count before  a  master  to  the  plaintiff  for  the  arrears  of 
rent  of  the  said  lot,  up  to  the  first  day  of  August,  instant ; 
and  on  such  accounting,  that  he  be  credited  for  whatevei 
rent  the  plaintiff  may  have  received  from  any  other  person 
for  the  use  and  occupation  of  the  said  lot,  since  the  defend- 
ant ceased  to  occupy  the  same,  after  deducting  all  rea- 
sonable expenditures,  made  in  the  intermediate  time,  for 
reparations,  assessments,  or  taxes  thereon ;  and  that,  on 
the  report  of  the  master  being  made  and  confirmed,  that 
the  defendant  pay  such  balance  of  rent  to  the  plaintiff,  to- 
gether with  his  costs  of  this  suit,  to  be  taxed,  and  that  the 
plaintiff  have  execution  therefor,  according  to  the  course 
and  practice  of  the  Court.  And  it  is  further  ordered,  &c  , 
that  if  the  defendant  shall  not,  within  the  time  aforesaid,  sig- 
[  *  222  ]  nify,  as  aforesaid,  his  acceptance  *of  such  renewed  lease  *hi 
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thereupon,  the  plaintiff  shall  be  at  liberty  to  use,  lease,  sell  1822. 
or  otherwise  dispose  of  the  lot,  free  and  discharged  of  the 
covenants  by  him  in  the  former  lease  to  the  defendant. 
And  it  is  further  ordered,  &c.,  that  the  defendant  be,  and 
he  is  hereby  perpetually  enjoined  from  prosecuting  his 
said  suit  at  law,  in  the  bill  mentioned,  against  the  plain- 
tiff, or  any  other  suit  at  law  upon  the  covenant  in  the  said 
lease,  to  pay  the  amount  of  the  valuation  of  the  said  im- 
provements, and  that  the  injunction,  heretofore  issued,  be. 
and  is  hereby  declared  to  be  perpetual." 


SEYMOUR  against  DELANCEY  and  others. 

[Kcversert,  8  Cow.  445.    Approved,  43  Ga.  82.J 

A  specific  performance  of  a  contract  of  sale  is  not  a  matter  of 
course,  but  rests  entirely  in  the  discretion  of  the  Court,  upon  a 
view  of  all  the  circumstances. 

Though  mere  inadequacy  of  price,  independent  of  other  circum- 
stances, is  not,  of  itself,  sufficient  to  set  aside  a  transaction,  yet  it 
may  be  sufficient  to  induce  the  Court  to  stay  the  exercise  of  its  dis- 
cretionary power  to  enforce  a  specific  performance  of  a  private 
contract  for  the  sale  of  land,  and  to  leave  the  party  to  Meek  his  com- 
pensation in  damages,  at  law  ;  especially  where  the  inadequacy  of 
price  is  so  great,  (being  half  the  value,)  as  to  give  to  the  contract 
the  character  of  unreasonableness,  inequality,  and  hardship. 

BILL,  filed  March  14th,  1821,  for  a  specific  perform-     JUM  £, 

August  7. 

ance  of  an  agreement  for  the  exchange  of  certain  lots  in 
the  village  of  Newbnrgh,  for  two  farms,  one  in  the  town 
of  Montgomery,  and  the  other  in  the  town  of  JVallkitt, 
made  the  14th  of  January,  1820,  between  the  plaintiff  and 
Thomas  Ellison,  now  deceased.  The  defendant  D.  was 
the  son-in-law  of  T.  E.,  and  the  other  defendants  were  his 
infant  children. 

231 


223*  CASES  IN  CHANCERY. 

1822  *The  cause  was  brought  to  a  hearing  on  the  pleadings 

and  proofs,  the  8th  of  June,  1822. 

B.  Robinson,  and  J.  Duet,  for  the  plaintiff.  They  cited 
Gilb.  Rep.  155.  1  Bro.  156.  9  Vesey,  246.  18  Vesey, 
19.  3  Vesey  fy  Beam.  187.  10  Vesey,  292.  471. 

Betts,  for  the  defendants.  He  cited  1  Vesey,  sen.  279. 
7  Vesey,  jr.  32.  34.  10  Vesey,  292.  Sir  Samuel  Romilly, 
arguendo.  18  Vesey,  10.  1  Madd.  Rep.  1.  and  note.  3 
Aik.  386.  Free.  Ch.  538.  Cases  temp.  Talbot,  234.  2 
Bro.  P.  C.  296.  .Bore.  Air.  tit.  Agreement.  3  .HomV  ty 
M' Henry's  Rep.  324.  Osgood  v.  Franklin,  2  Jo/ins.  CA. 
TJep.  1. 

THE  CHANCELLOR.  The  question  in  this  case  is, 
whether  it  be  fit  and  proper,  under  all  the  circumstances, 
to  decree  a  specific  performance  of  the  contract  of  sale. 

The  main  objection  to  the  exercise  of  this  power  of  the 
Court,  in  the  present  case,  is  the  great  inadequacy  of  price 
which  the  plaintiff  was  to  allow  for  the  two  farms,  of  which 
h°.  seeks  title. 

jiy  the  articles  of  agreement,  Thomas  Ellison,  the  an- 
cestor of  the  defendants,  was  to  convey,  by  the  first  of 
June,  1820,  two  farms,  lying  in  the  towns  of  Montgomery 
and  Wallkill,  in  Orange  county,  and  containing,  in  the 
whole,  763  acres  of  land,  and  the  plaintiff  was  to  give,  in 
exchange,  the  one  equal  undivided  third  part  of  two  lots  of 
land,  in  the  village  of  Ncwburgh.  The  agreement  was  ex 
ecuted  the  14th  of  January,  1820,  and,  by  the  terms  of  it, 
each  party  was  at  liberty  to  take  possession  of  the  estate 
to  be  conveyed  to  him,  and  to  receive  the  profits  to  his 
own  use ;  and  it  is  in  proof,  that  each  party  did  enter  into 
possession,  on  the  execution  of  the  agreement. 

The  witnesses  differ  greatly  in  their  estimates  of  the 
value  of  these  respective  pieces  of  land.  1  think,  the 
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v/eight  of  testimony  fixes  the  value  of  the  village  lots,  (1  1822. 
*mean  the  plaintiff's  interest  in  them,)  at  the  date  of  the 
agreement,  at  about  5000  dollars,  and  of  the  two  farms  at 
about  14,000.  This  is  the  best  conclusion  which  I  can 
draw  from  a  comparison  of  the  various  estimates,  touching 
the  relative  value  of  the  different  parcels  of  land,  proposed 
to  be  exchanged.  There  was  this  difference  in  value,  or 
rather  this  inadequacy  of  price,  which  the  plaintiff  was  to 
give  for  two  farms,  lying  in  the  heart  of  Orange  county. 
He  was  to  give  5000  dollars  for  two  farms,  worth  14,000 
dollars.  But  if  we  consider  the  judgment  of  each  witness 
to  be  of  equal  weight  in  the  scale,  and  give  equal  credit  to 
the  witnesses  who  value  the  village  lots,  and  the  country 
farms,  at  the  two  extremes  of  price,  the  difference  between 
the  average  value  of  each  will  not  be  9000  dollars,  but 
only  6348  dollars.  If  we  take  the  average  value  as 
given  by  the  plaintiff's  witnesses  only,  the  difference  is 
5441  dollars.  If  we  select  out  six  of  the  plaintiff's  wit- 
nesses, who  put  the  highest  value  on"  the  village  lots,  and  six 
of  the  defendant's  witnesses  who  value  the  country  farms 
the  lowest,  we  shall  still  have  a  difference  of  upwards  of 
2300  dollars  in  value,  in  favor  of  the  country  farms.  It  is 
impossible  to  be  precise  in  ascertaining  the  difference  in 
value  between  the  lands  of  the  two  parties  ;  but  I  am  satis- 
fied, that  at  the  date  of  the  agreement,  the  village  lots  were 
not  worth  half  the  value  of  the  country  farms ;  and  we 
should  make  an  ample  advance  of  the  one,  and  an  ample 
diminution  of  the  other,  in  value,  if  we  were  to  fix  the  one 
third  of  the  Newburgh  lots  at  6000  dollars,  and  the  farms 
nt  12,000  dollars. 

The  question  then  recurs,  Is  it  the  dictate  of  sound  legal 
discretion,  that  this  agreement  should  be  specifically  car- 
ried into  execution  by  the  authority  of  this  Court?  It  is 
on  application  to  sound  discretion.  This  has  been  the 
uniform  language  of  the  Courts  of  equity.  It  is  not  a  case 
requiring  the  aid  of  the  Court  ex  debito  jmticiie.  It  is  a 
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1822        settled  principle,  that  a  specific  performance  o£  a  contract 
^^-v—  ^-^  of  sale  is  not  a  matter  of  course,  but  rests  entirely  in  the 
^discretion  of  the  Court,  upon  a  view  of  all  the  circum- 


stances.      "  The  jurisdiction,"  as  Lord  Eldon  observed, 
(12  Vtsey,  331.)  "is  not  compulsory  upon  the  Court,  bui 
for  the  sale  of  fae  subject  of  discretion.     The  question  is,  not  what  the 

land,    rests    in  J 

"?  ,  dis"ction  Court  must  do,  but  what  it  may  do  under  the  circum- 

of    the    Court,  * 

upon  a  view  of  stances."     A  Court  of  equity  must  be  satisfied  that  the 

all  the   circuin- 

itauces.  claim  for  a  deed  is  fair  and  just,  and  reasonable,  and  the 

contract  equal  in  all  its  parts,  and  founded  on  an  adequate 
consideration,  before  it  will  interpose  with  this  extraordi- 
nary assistance.  If  there  be  any  well-founded  objection 
on  any  of  these  grounds,  the  practice  of  the  Court  is  tc 
leave  the  party  to  his  remedy  at  law  for  a  compensation 
in  damages. 
Opinion  of  Lord  Somers,  more  than  a  century  ago,  stated  the  check 

Lord  Somers.        .  .,  .,,,.  ,.  ..... 

that  existed  to  the  exercise  ol  this  extraordinary  jurisdiction, 

when  he  observed,  in  the  case  of  The  Marquis  of  Normandy 

v.  Lord  Berkley,  (cited  in  5  Finer,  539.)  that  the  Court 

would  not  carry  an  agreement  into  execution  unless  the 

contract  was  reasonable  and  fair  in  every  particular,  be- 

cause Courts  of  equity  cannot  mitigate  damages  upon  the 

circumstances  of  the  case,  as  a  jury  may  do,  but  must  de- 

cree the  whole  contract  to  be  performed.     This  doctrine 

Lord  Vac-  was  sanctioned  by  Lord  Macclesjield,  in  Young  v.  Clerk  ; 

(Free,  in  Ch.  538.)  and  he  refused  to  decree  the  specific 

performance  of  articles  concerning  land,  when  there  was  a 

great  undervalue,  and  the  contract  appeared  to  be  unrea- 

sonable, though  good  in  law,  but  dismissed  the  bill,  and 

left  the  party  to  his  legal  remedy  for  damages.     Several 

cases  are  cited  (1  Maddock's  Ch.  Rep.  9.  note.)  from  the 

c(w£rd  Equity  MS.  tables  of  Lord  Harcourt,  in  support  of  the  established 

hard  of  unreZ  maximj  tnat  equity  will  not  carry  hard  or  unreasonable 

menu^inuf'ex   agreements  into  execution.     One  of  these  cases,  (Squire  v 

ecution  ;  but  the  Baker,  decided  in  1726,  and  cited  also  in  5  Finer,  549. 

party  is  leu  to 

remedy  at  pj.  12.)  tne  Court  expressly  took  the  distinction,  and  would 
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not  execute  an  unreasonable  agreement,  but  yet  allowed  1822. 
the  party  to  make  the  most  of  it  at  law.  Afterwards,  in 
Savage  v,  Taylor,  which  was  decided  by  Lord  *Talbot, 
in  1736,  (Cases  temp.  Talbot,  234.)  the  discretionary  pow- 
er of  the  Court  over  the  subject  was  declared,  and  the  dis- 
tinction taken  between  the  power  of  setting  aside  the  con- 
tract and  decreeing  its  execution.  The  lord  chancellor 
said,  that  if  it  appeared  the  articles  were  unfairly  obtained, 
though  not  to  such  a  degree  as  to  set  them  aside,  yet  the  Lord 

opinion. 

Court  would  not  order  a  performance,  but  would  leave  the 
plaintiff  to  his  remedy  at  law ;  and  even  if  posscssioji  had 
been  given  under  the  articles,  it  would  not  alter  the  case,  or 
help  the  claim  to  a  specific  performance. 

These  cases  show  the  antiquity  of  the  doctrine  of  the 
Court,  and  that  the  power  of  awarding  the  specific  execu- 
tion of  contracts  for  the  sale  of  land  rested  in  sound  judi- 
cial discretion,  and  was  not  to  be  applied  to  cases  that  were 
hard,  or  unfair,  or  unreasonable,  or  founded  on  very  inad- 
equate considerations. 

In  the  case  of  Thompson  v.  Harcourt,  (2  Bro.  P.  C. 
415.)  a  cross  bill  was  filed  in  the  exchequer,  in  1721,  for 
the  specific  performance  of  a  contract  concerning  stock, 
and  the  bill  was  dismissed,  and  the  decree  affirmed  in  par- 
liament, on  the  ground  of  the  great  inequality  of  the  agree- 
ment to  pay  9200  pounds  for  that  which  was  not 'worth 
1000  pounds  at  the  time  of  performance.  The  agreement 
was  deemed  a  hard  one,  though  fairly  made,  without  fraud, 
surprise  or  ignorance. 

This  principle  received  continual  approbation,  and  more 
full  and  clear  illustration,  in  the  various  cases  in  which  it 
was  afterwards  applied.  It  was  established  with  great 
authority,  and  with  great  precision,  in  the  time  of  Lord 
Hardwicke. 

In  Barnadiston  v.  Lingwood,  (2  Aik.  133.)  Lord  Hard-     Loni 

wifice. 

wicke  said,  that  in  a  case  of  a  hard  bargain,  that  was  execu- 
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1822.       tor>  onty>  the  constant  rule  of  the  Court  was  not  to  carry 
<-~^-^~^-/  it  into  execution.     Again,  in  Baxter  v.  Lister,  (3  Atk.  385.) 
v.  he  observed,  that  nothing  was  better  established  in  chancery, 

I  *  927  1  *nan  *h&*  every  agreement  or  contract  of  sale  *ought  to  be 
certain,  fair  and  just,  in  all  its  parts,  and  if  any  of  those  in- 
gredients were  wanting  in  the  case,  the  Court  would  not  de- 
cree a  specific  performance.  It  was  in  the  discretion  of  the 
Court,  whether  they  would  decree  a  specific  performance, 
otherwise  a  decree  might  be  made,  which  would  tend  to 
the  ruin  of  one  party.  So  again,  in  Joynes  v.  Statham,  (3 
Atk.  388.)  Lord  Hardwicke  observed,  that  it  was  the  con- 
stant doctrine  of  the  Court,  that  it  was  in  its  discretion, 
whether  upon  such  a  bill  they  will  decree  a  specific  per 
formance,  or  leave  the  plaintiff  to  his  remedy  at  law.  The 
same  doctrine  was  explicitly  announced  in  the  subsequent 
cases  of  the  City  of  London  v.  Nash,  and  of  Underwood  v. 
Hithcox,  (1  Vesey,  12.  279.)  The  first  of  these  cases  was 
a  bill  for  a  specific  performance  ;  and  Lord  H.  said,  the 
Court  was  not  obliged  to  decree  a  specific  performance, 
and  would  not,  where  it  would  be  a  hardship.  In  the  lat- 
ter case,  he  observed,  that  the  Court  was  not  bound  to  de- 
cree every  agreement  entered  into,  though  it  was  in  strict- 
ness of  law  for  a  valuable  consideration.  It  depended 
upon  the  circumstances.  Undoubtedly,  every  agreement  ol 
which  there  should  be  a  specific  performance,  ought  to  be 
fair  in  all  its  parts,  and  for  adequate  consideration.  The 
specific  execution  of  the  agreement,  to  sell  a  copyhold 
estate  in  fee,  was  denied  in  the  latter  case,  on  the  single 
ground  of  the  inadequate  consideration. 

The  last  case  which  I  shall  cite,  from  the  decisions  of 
Lord  Hardwicke,  is  that  of  Faine  v.  Brown,  (cited  in 
Ramsden  v.  Hylton,  2  Vesey,  304.)  decided  in  December, 
1750.  A  person  owned  a  small  estate,  which  had  been 
left  him  by  will,  on  condition  that  if  he  sold  it  in  25  years, 
half  the  purchase  money  should  go  to  his  brother,  and  he 
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agreed  in  writing  to  sell  it,  and  afterwards  refused  to  carry  that        i  Q22. 
agreement  into  execution,  pretending  to  have  been  intoxica- 

....  •  A    t  -11  i 

ted  with  liquor  at  the  time.  A  bill  was  brought  to  compel 
execution  of  the  agreement  ;  and  Lord  H.  said,  *that  with- 
out  the  other  circumstances,  the  hardship  alone  of  losing  half 
the  purchase  money,  if  carried  into  execution,  was  sufficient 
to  determine  the  discretion  of  the  Court  not  to  interfere, 
but  to  leave  them  to  law.  This  case  is  the  same  in  prin- 
ciple, as  if  the  party,  without  being  subject  to  any  such 
onerous  condition,  had  sold  for  half  the  value  ;  and  this, 
like  the  case  preceding  it,  is  an  instance  in  which  inade- 
quacy of  price  alone  is  sufficient  to  prevent  the  specific  ex- 
ecution of  an  agreement  to  sell  land.  This  case  was  cited 
by  Lord  Manners,  in  Revett  v.  Hussey,  (2  Ball  fy  Beatty, 
287.)  to  show  that  a  contract,  unreasonable  at  the  time  of 
entering  into  it,  will  not  be  enforced. 


The  case  of  Day  v.  Newman,  (2  Cox,  77.)  came  before     Lord 

.  .       tey's  opnon 

Lord  Alvanley,  m  1788  ;  and  there  was  «a  agreement  in 
writing  for  the  purchase  of  an  estate  for  20,000  pounds, 
which  was  proved  not  to  be  worth  above  10,000  pounds. 
There  were  no  circumstances  of  fraud  or  surprise  in  the 
case,  and  he  thought  the  inadequacy  of  price  alone  was 
sufficient  not  to  induce  him  to  decree  a  specific  perform- 
ance. He  held  it  to  be  a  foolish  bargain,  made  by  the'  par- 
ties with  their  eyes  open  ;  and  he  followed  the  distinction 
taken  by  Lord  Talbot,  and  which  is  sustained  through  all 
the  books,  and  held,  that  though  the  agreement  was  not 
to  be  executed,  it  was  not  to  be  delivered  up  and  cancelled  ; 
and  the  original  bill  for  a  specific  performance,  and  the 
cross  bill  for  cancelling  the  articles,  were  both  dismissed. 

It  is  difficult  to  reconcile  this  decree  with  one  made  by 
the  Court  of  Exchequer,  in  the  same  year,  in  the  case  of 
Collier  v.  Brown,  (1  Cox,  428.)  where  it  was  held,  on  a 
bill  for  specific  performance,  that  if  the  parties  bargained 
with  their  eyes  open,  and  without  imposition  or  surprise, 
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1822.  mere  inadequacy  of  price  was  not,  of  itself,  sufficient  to 
prevent  the  Court  from  administering  its  usual  equity. 
But,  in  that  case,  the  inadequacy  of  price  was  less  than 
half,  as  the  price  agreed  on  was  £275,  and  the  seller  was, 
*  229  ]  *in  a  few  weeks  afterwards,  offered  £400 ;  and  the  Court 
observed,  that  the  seller  was  "very  well  satisfied  with  hei 
bargain,  until  she  found  she  could  get  more  for  the  premi- 
ses, and  that,  under  those  circumstances,  mere  inadequacy  of 
price  was  not  sufficient."  So  that,  it  seems,  the  case  did 
not  disclose  any  very  great  hardship ;  and  the  rule  was 
laid  down  too  generally,  and  contrary,  as  we  have  seen,  to 
the  current  of  authority.  The  ground  of  the  decision 
ought  to  have  been  expressly  placed,  as  I  suspect  it  was 
intended  to  place  it,  on  the  special  circumstances  of  that 
case  ;  and  it  certainly  is  not  to  be  compared,  considering 
the  loose  and  brief  language  of  the  Court,  in  weight  of  au- 
thority, to  the  concurrent  decision  of  Lord  Alvanley,  which 
went  precisely,  and  at  large,  upon  the  specific  and  single 
objection  of  the  great  inadequacy  of  price.  The  opinion 
of  the  Court  of  Exchequer  was  declared  differently,  three 
years  afterwards,  in  Tilly  v.  Peers,  (cited  from  MS.  by  Sir 
Samuel  Romilly,  in  10  Vesey,  301.)  where  Chief  Baron 
Eyre  said,  that  the  Court,  upon  the  mere  consideration  of 
its  being  so  hard  a  bargain,  will  not  enforce  it ;  and  Baron 
Thompson  observed,  also,  that  "  if  there  was  no  circum- 
stance of  fraud,  the  plaintiff  would  not  have  been  entitled 
to  relief.  The  consideration  was  not  one  third  of  the  value" 

If,  then,  there  wa«  any  thing  in  the  case  of  Collier  v. 
Brown,  to  disturb  the  harmony  of  the  adjudged  cases  which 
had  preceded  it,  that  difficulty  was  entirely  removed  by 
this  subsequent  decision. 

The  doctrine  involved  in  this  inquiry  has  been  repeated- 
ly brought  into  discussion  since  the  time  of  Lord  Eldon, 
and  it  will  be  instructive  to  examine  the  most  material  of 
the  late  cases  on  the  point 
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In  White  v.  Damon,  (7  Vesey,  30.)  Lord  Eldon  was  in-  1322. 

clined  to  say,  that  a  sale  by  auction  could  not  be  set  aside  •^--••^x''-1^-' 

..        .             „.  .                                .  SEYMOUR 

for  mere  inadequacy  of  price.     This  was  an  auction  case, 


which  undoubtedly  rests  on  peculiar  grounds,  and  the 
^chancellor  spoke  of  setting  aside  the  sale.  So  far,  the  [  *  230  ] 

,.        .  f        i    T-»       7       11-1       j      v       Lord       Eldon. 

case  has  no  application.     Lord  Rosslyn  had,  indeed,  dis-  sales  at  auction 

missed  the  bill  brought  in  that  very  case,  for  specific  per-  aside°  for  n-cre 

formance  of  the  purchase,  merely  as  being  a  bad  bargain,  price.qua 

from  inadequacy  of  value,  as  the  price  was  £1120,  and  the 

value  £2000.     Lord  Eldon  was  inclined  to  question,  and, 

[  think,  properly,  the  decision  on  that  ground,  in  the  case 

of  a  sale  at  auction,  but  he  did  not  overrule  Lord  Rosslyn. 

The  cause  went  off  on  another  point ;  and  the  case  shows 

the  decided  opinion  of  Lord  Rosslun,  that  in  other  con-     Opinion    ot 

Lord  Rosslyn 

tracts  of  sale,  specific  performance  may  and  will  be  re- 
fused, on  the  single  ground  of  inadequacy  of  price.  Af- 
terwards, in  Coles  v.  Trecothick,  (9  Vesey,  246.)  Lord  El- 
don observed,  that  inadequacy  of  price,  unless  it  amount- 
ed to  conclusive  evidence  of  fraud,  was  not,  itself,  a  suffi- 
cient ground  for  refusing  a  specific  performance  of  an 
agreement  to  sell  land  :  but  this  was  the  case  of  a  sale  at 
auction ;  and  I  put  these  auction  sales  entirely  out  of  the 
consideration  of  the  question  before  me. 

The  subject  underwent  a  very  full  and  able  discussion, 
in  Mortlock  v.  Buller,  (10  Vesey,  292.)  which  was  also  a 
bill  for  the  specific  performance  of  a  contract  for  the  sale 
of  an  estate.  The  question,  whether  performance  ought 
to  be  denied  upon  the  single  ground  of  great  inadequacy 
of  consideration,  was  much  considered ;  the  lord  chan- 
cellor gave  no  opinion  upon  the  doctrine  of  inadequacy  of 
value,  and  said,  he  did  not  mean  to  decide  upon  it,  though 
he  treated  the  rule  as  not  now  to  be  questioned,  and  as 
perfectly  settled,  that  the  Court  was  not  bound  to  decree 
a  specific  performance  in  every  case,  where  it  will  not  set 
aside  the  contract,  nor  to  set  aside  every  contract  that  it 
will  not  specifically  perform.  So,  he  afterwards  observed,  Lore 
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1822.       m   Willan  v.   Willan,  (16  Vesey,  83.)   that  "  there  were 

<^^^^^  many  cases   in  which   the   Court  would   not  disturb  an 

v.  agreement  that  has  been  executed,  though  it  would  have 

DKLASCKY.  . 

I  *  '21 1  1  refused  to  carry  that  agreement  into  execution  ;  *and  there 
were  also  many  cases  upon  the  other  point,  wnere,  refusing 
to  execute  an  agreement,  it  will  leave  the  party  to  make  the 
most  of  it  at  law,  where  the  jury  may  determine  upon  all 
the  circumstances,  what  shall  or  shall  not  be  given  as  dam- 
ages ;  and  there  is  a  third  class  of  cases,  in  which  the  Court, 
refusing  to  carry  the  agreement  into  execution,  would  not 
stand  neuter,  but  would  order  it  to  be  delivered  up." 

In  Western  v.  Russell,  (3  Ves.  fy  Bea.  187.)  the  bill  was 
against  the  heir  of  the  vendor,  for  a  specific  performance 
of  a  contract  to  sell,  and  the  defence  was  gross  inadequacy 
of  consideration.  The  master  of  the  rolls  said,  that  it 
was  not  necessary  to  determine  the  general  question, 
whether  inadequacy  of  price  might  not  be  a  ground  for  re- 
fusing performance ;  and  he  decided  that  case  upon  its 
special  circumstances,  and  held,  that  as  the  vendor  was  not 
alleged  to  be  under  any  incapacity,  or  deficiency  of  judg- 
ment, and  set  his  own  price,  and  obtained  it,  and  lived 
a  year  and  a  half  after  the  completion  of  the  bargain,  and 
never  expressed  any  dissatisfaction,  but  accused  the  pur- 
chaser of  delay,  the  agreement  ought  to  be  carried*into 
execution. 

It  will  be  observed,  that  in  these  later  cases,  there  is  a 
doubt  thrown  over  the  question,  whether  inadequacy  of 
price  alone,  though  not  so  great  as  to  be  evidence  of  fraud, 
will  be  sufficient,  in  any  case,  and  without  any  other  in- 
gredient, as  infirmity  of  mind,  surprise,  &c.,  to  withhold 
the  decree  for  a  specific  performance.  But,  after  so  much 
recognition  of  the  general  doctrine,  that  equity  will  not  en- 
force hard,  or  unreasonable,  or  unequal  bargains,  but  rath- 
er leave  them  to  a  jury  at  law,  to  mitigate  or  apportion  the 
damages,  as  the  justice  of  the  case  shall  appear ;  after  the 
decisions  in  Young  v.  C/crr/r,  Underwood  v.  Hithcox,  Faine 
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v.  Brown,  and  Day  v.  Newman,  on  the  very  point  of  inad-        1822. 

equacy  ;  and,  after  what  was  said  by  Baron  Thompson,  in  **~^~^s~^-' 

J  SEYMOUR 

Tilly  v.  Peers;  and,  after   Lord  *Rosslyns   decision  in  v. 

White  v.  Damon,  on  that  very  point,  also ;  I  do  not  per- 
ceive the  necessity  or  even  the  propriety  of  that  doubt  and 
distrust,  if  not  disapprobation,  which  Lord  Eldon  and  the 
master  of  the  rolls  have  been  pleased  to  express.  There 
is  a  very  great  weight  of  authority  against  enforcing  a  con- 
tract, where  the  consideration  is  so  inadequate  as  to  render 
it  a  hard  bargain,  and  an  unequal  and  an  unreasonable  bar- 
gain ;  the  argument  is  exceedingly  strong  against  it  in  such 
cases,  when  it  is  considered  that  if  equity  acts  at  all,  it  must 
act  ex  vigore,  and  carry  the  contract  into  execution,  with 
unmitigated  severity :  Whereas,  if  the  party  be  sent  to 
law,  to  submit  his  case  to  a  jury,  relief  can  be  afforded  in 
damages,  with  a  moderation  agreeable  to  equity  and  good 
conscience,  and  when  the  claims  and  pretensions  of  each 
party  can  be  duly  attended  to,  and-be  admitted  to  govern 
the  assessment.  This  same  reason  appears  to  have  been 
clearly  perceived  and  strongly  felt  by  Lord  Somers  and 
Lord  Eldon,  in  their  reflections  on  this  very  point ;  and  it 
is  surprising  that  the  rule  should  be  unsettled,  after  it  has 
so  frequently  occurred,  and  when  more  than  the  space  of 
a  century  intervened  between  the  decisions  of  these  distin- 
guished men. 

I  conclude,  then,  that  inadequacy  of  price  may,  of  itself,  .  Though  mere 

inadequacy     of 

and  without  fraud  or  other  ingredient,  be  sufficient  to  stay  price  is  not,  o< 

.  .  itself,  sufficient 

the  application  of  the  power  of  this  Court  to  enforce  a  spe-  to  set  aside  a 

«a/eof  land,  vrt 

cine  performance  of  a  private  contract  to  sell  land  ;  though  it  is  sufficient  to 

..  ,  .,        T        ,    ~,      T,  .  ,    .       ~    .-._,.          induce theCourt 

it  may  be  true,  as  the  Lord  Ch.  Baron  said,  in  Griffith  v.  to  refuse  to  <te- 
Spr alley,  (1  firo.  179.  note.}  that  mere  inadequacy  of  price,  p^rfo^K^'ot 
independent  of  other  circumstances,  is  not  sufficient  to  set  fracTof  saie°of 
aside  the  transaction.     In  the  present  case,  the  inadequacy  ic"ve  theUpart'" 
is  so  great  as  to  give  the  character  of  hardship,  unreasona-  a°  ia".  " 
bleness  and  inequality  to  the  contract,  and   to  render  it 
discreet  and  proper,  under  the  established  principles  of  the 
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182*2.  Court,'  to  refuse  to  decree  a  specific  performance,  and 
to  leave  the  plaintiff  to  seek  his  compensation  in  dam- 
ages at  law. 

The  civil  law  went  far  beyond  the  English  law  on  this 
Rule  of"  the  subject,  and  a  contract  for  the  sale  of  land  was  rescinded  b) 
judicial  authority,  though  made  in  good  faith,  if  the  price 
was  below  half  the  value.     Minus  autem  pretium  esse  vide- 
tur,  si  nee  dimidia  pars  veri pretii  soluta  sit.     (Code  4.  44 
2.)     This  was  the  law  in  France  before  the  revolution 
(Pothier,  Traite  des  Obi.  n.  34.  Traite  du  Cont.  de  Vente, 
n.  330.)     Though  by  the  Napoleon   Code,  (n.  1674.)  the 
ratio  is  fixed  at  7-12ths  below  the  real  value. 

If  it  were  to  be  granted  that  an  inadequacy,  great  as  that 
in  the  present  case,  was  not  sufficient  to  stay  the  powers  of 
the  Court,  without  the  weight  of  some  additional  ingredient, 
we  have  that  ingredient  in  this  case. 

Ellison,  the  ancestor  of  the  defendants,  was,  in  the  lasi 
year  or  two  of  his  life,  rendered,  for  a  considerable  part  of 
his  time,  unfit  for  business,  by  habitual  intoxication.  His 
mind  must  have  felt  the  pernicious  effects  of  that  habit,  and 
have  lost  its  original  strength,  when  he  made  the  bargain 
in  question.  The  proof  is  abundantly  sufficient  to  render 
the  fact  of  his  competency  to  contract,  with  the  requisite 
judgment,  doubtful.  One  of  the  witnesses  says,  that  for 
the  greater  part  of  the  last  two  years  of  his  life,  he  was 
incompetent.  The  answer  sets  up  this  defence,  in  terms 
sufficiently  intelligible  to  admit  the  proof,  and  to  prevent 
the  objection  of  surprise!  It  states,  that  for  some  time  pre- 
vious to  his  death,  he  was  occasionally  incapable  of  attend- 
ing to  business.  The  contract  was  made  in  January,  and 
he  died  in  August,  1820 ;  and  this  language  is,  perhaps, 
as  direct  and  explicit  as  children  could  have  been  inclined 
to  use,  and  it  was,  no  doubt,  well  understood  by  the  plain- 
tiff, for  the  habitual  intoxication  of  Ellison  appears  to  have 
been  a  matter  of  public  notoriety  in  the  village  of  New 
burgh.  This  fact  adds  greatly  to  the  force  of  the  con  aid 
5242 


CASES  IN  CHANCERY.  233 

erations  growing  out  of  the  inadequacy  of  the  price,  and  1822. 
is  clearly  sufficient,  within  the  view  of  all  the  cases,  to 
render  it  highly  discreet  and  just  to  refuse  the  aid  of  the 
*Court  to  a  specific  performance  of  so  hard  and  so  extrav- 
agant  a  bargain,  gained  from  a  habitual  drunkard,  in  the 
last  year  of  his  life,  and  just  before  his  infirmities  had  be- 
gun to  incapacitate  him  entirely  for  business. 

There  is  another  circumstance  in  the  case  which  ought 
to  be  taken  into  consideration,  when  the  plaintiff  comes 
here  seeking  a  specific  performance.  He  was  not  in  a 
condition  to  give  a  good  title  to  the  village  lots,  either 
when  he  contracted,  or  when  the  deeds  were  to  be  ex- 
shanged,  or  at  the  time  of  the  death  of  Ellison.  The  lots 
rvere  under  mortgage  for  5000  dollars,  which  I  consider 
AS  their  full  value,  and  that  mortgage  was  not  redeemed 
until  after  Ellison's  death.  The  plaintiff  was  in  default  on 
the  first  of  June,  1820.  He  ought  to  have  shown  himself 
able  and  ready  to  convey  on  that  day.  One  of  his  wit- 
nesses, who  is  a  physician,  says,  that  Ellison,  from  June  to 
within  a  week  of  his  death,  was  competent  in  mind  to  do 
business.  The  plaintiff  shows  no  sufficient  excuse  for  his 
want  of  readiness  and  ability ;  and  I  cannot  but  persuade 
myself,  after  having  examined  most  of  the  English  cases, 
that  the  united  force  of  the  circumstances  of  this  case  would 
have  overcome  the  scruples  of  the  most  cautious  mind  that 
has  ever  investigated  and  expressed  any  opinion  on  the 
subject,  and  that  a  bill  with  so  much  fact  against  the  equity 
of  the  claim,  has  never  been  sustained. 

I  have  not  heard  or  examined  proof  as  to  the  compe- 
tency of  the  plaintiff,  now,  to  make  a  title.  It  was  not 
necessary  ;  and  where  a  case  of  specific  performance  turns 
upon  that  point,  it  is  the  usual  course  of  the  Court,  to  refer 
the  inquiry,  as  to  title,  to  a  master. 

I  am,  consequently,  of  opinion,  that  the  bill  be  dismissed, 
without  costs. 

The  following  decree  was  entered  : 
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1822.  "  I*  is  declared,  that  from  the  great  inadequacy  in  valuo 

<*-**~-v^»-'  of  the  lots  in  the  village  of  JV.,  which  the  plaintiff  con- 
tracted to  convey  to  JE.,  deceased,  for  the  two  farms  in 
F  *  23r  I  #t^e  countv  °f  O">  which  the  said  T.  E.  contracted  to 
convey  to  the  plaintiff,  and  also  from  the  habits  of  intoxica- 
tion in  which  the  said  T.  E.  had  indulged,  in  the  last  years 
of  his  life,  and  the  mental  debility  produced  thereby,  and 
also  from  the  want  of  readiness  and  ability  in  the  plaintiff 
to  convey  a  good  and  unencumbered  title  to  the  said  lots, 
at  the  time  fixed  for  the  performance  of  the  said  contract, 
or  at  any  time  thereafter  during  the  life  of  the  said  T.  E., 
the  articles  of  agreement  mentioned  in  the  pleadings  ought 
not,  in  equity  and  good  conscience,  be  decreed  to  be  car- 
ried into  specific  execution  by  the  defendants.  It  is,  there- 
upon, ordered,  <fcc.  that  the  bill  be  dismissed,  without 
costs." 


FRENCH  and  others  against  SHOTWELL 

[Affirmed,  20  Johns.  668.1 

A  judgment  cannot  be  impeached,  except  for  fraud,  or  its  considera- 
tion inquired  into ;  nor  is  the  party,  hi  whose  favor  a  judgment 
lias  been  entered  up,  bound  to  answer  any  inquiries  hi  a  bill  filed 
by  a  subsequent  purchaser,  which  go  to  impeach  the  consideration 
or  validity  of  the  judgment 

THIS  cause  came  on  to  be  heard  on  exceptions  taken 
to  the  report  of  the  master,  allowing  the  exceptions  taken 
to  the  answer  of  the  defendant,  accompanying  the  plea ; 
and  the  further  answer  to  the  amended  bill.  (Vide  Vol. 
V.  p.  555.  569.  S.  C.  and  20  Johns.  Rep.  668.  S.  C.  in 
error.) 

/.  V.  Henry,  for  the  plaintiffs. 
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Slosson,  contra,  1822. 

FRENCH 
THE  CHANCELLOR.     This  case  comes  before  the  Court          i. 

SHOT  WELL 

apon  exceptions  to  the  master  s  report,  allowing  exceptions 
taken  on  the  part  of  the  plaintiffs  to  the  answers  of  the 
defendant. 

The  first  exception  is,  that  the  defendant  has  not  set 
forth  and  discovered  whether  the  250  acres  of  land,  in 
Cosby's  manor,  mentioned  in  the  bill,  were  estimated  at 
$35  per  acre,  or  at  what  other  sum ;  and,  at  that  estima- 
tion, constituted  a  part  of  the  consideration  of  the  judg- 
ment in  question ;  nor  whether  the  defendant,  on  the  27th 
of  February,  1813,  (being  the  day  of  the  date  of  the  judg- 
ment,) or  on  the  15th  of  April,  1814,  being  the  day  of 
the  date  of  the  articles  of  agreement  between  the  defend- 
ant and  Dirck  Ten  Broeck,  and  set  forth  in  the  defend- 
ant's plea,)  had  any  right  or  title  to  the  said  land ;  or 
whether  he  ever  executed  to  D-.  T.  B.  any  contract  in 
writing  therefor. 

To  understand  more  accurately  the  merits  of  the  point 
arising  upon  this  exception,  we  must  look  back  to  the 
pleadings. 

The  amended  bill  charges,  that  the  judgment  was  not 
only  fraudulent  in  its  origin,  but  that  it  was  kept  on  foot 
by  fraud,  and  endeavored  to  be  enforced  against  the  plain- 
tiffs, by  execution  to  the  sheriff  of  Albany  county,  fraudu- 
lently, as  the  judgment  has  been  paid  and  satisfied  ;  and 
particularly,  that  the  250 acres  of  land,  in  Cosby1  s  manor,  esti- 
mated at  $35  an  acre,  constituted  a  part  of  the  sum  for 
which  the  judgment  was  confessed,  viz.  $8750  out  of  the 
$10,000,  the  amount  of  the  debt,  besides  costs;  and  that 
the  defendant  had  no  right  or  title  to  that  land,  and  never 
executed  to  D.  T.  B.  any  contract,  in  writing,  for  the 
same,  or  any  conveyance  thereof;  but  on  the  contrary,  the 
defendant,  long  after  the  entry  of  the  judgment,  was  re- 
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1822.       leased  and  discharged  by  D.  T.  B.  from  all  obligation  tc 
^ ^-s/^*-'  convey  the  land. 

v.  The  defendant  gives  no  further  answer  to  this  charge 

f  #"037*1       *than  to  say,  that  by  the  agreement  of  the  15th  of  April 

1814,  between  the  defendant  and  D.   T.  B.,  he  was  to 


deduct,  and  credit  on  the  judgment,  the  sum  of 
and  that  he  had  levied  on  the  Saratoga  execution,  $500, 
to  be  also  credited  ;  and  that  the  residue  of  the  judgment 
was  due  and  unpaid.  And  the  defendant  insisted  on  his  plea, 
and  its  accompanying  answer,  and  the  decree  of  this  Court, 
as  protecting  him  from  any  further  answer  to  this  charge. 

This  cause  has  been  heard  and  reheard  upon  the  plead- 
ings, and  by  the  decretal  order  of  the  27th  of  December 
last,  it  was  declared  and  adjudged,  that  the  plea,  with  its 
answer,  was  good  as  to  all  that  part  of  the  bill  which  goes 
to  impeach  the  consideration  of  the  judgment,  either  for 
usury,  extortion,  fraud,  or  other  cause,  alleged  in  the  bill ; 
and  that  the  defendant  was  to  answer  such  parts  of  the 
bill,  not  covered  by  the  plea,  as  relates  to  fraud  in  the  sale 
in  Saratoga  county,  or  to  any  payments  which  may  have 
been  made  upon  the  judgment. 

Is  it  not  an  inquiry  into  the  consideration  of  the  judg- 
ment, and  does  it  not  go  to  impeach  it,  to  ask  the  defend- 
ant to  disclose  at  what  price  those  250  acres  of  land  were 
estimated  when  they  were  taken  into  the  account  as  a  part 
of  the  consideration  ?  Is  it  not  still  more  pointedly  an 
impeachment  of  that  consideration,  to  ask,  whether  the 
defendant  had  any  right,  or  pretence  of  right,  or  title  to 
those  lands,  or  whether  he  had  ever  executed  any  contract 
in  writing  for  the  same  to  D.  T.  B,,  at  the  time  they  were 
permitted  to  enter  into  the  consideration  of  the  judgment  ? 
It  appears  very  clear  to  my  mind,  that  these  inquiries  can- 
not be  permitted  under  the  decree  which  has  been  men- 
tioned, and  that  if  the  exception  was  to  be  allowed,  it  would, 
to  every  essential  purpose,  overrule  the  decree. 
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This  charge,  by  way  of  amendment,  is  substantially  a        1822. 
repetition  of  a  like  charge  in  the  bill,  before  it  was  amend- 
ed  ;  and  the  leave  to  amend  was  certainly  not  intended  to 
*withdraw  the   protection    of  the   plea   from   all    similar 
charges. 

We  are  to  consider,  in  this  suit,  and  for  reasons  which 
were  given  when  the  former  decree  was  pronounced,  that 
the  judgment  of  the  27th  of  February,  1813,  was  good, 
originally,  for  the  amount  for  which  it  was  taken  ;  and  the 
only  lawful  examination  is,  how  far  has  it  been  subsequently 
satisfied  by  payments  ?  It  will  not  do  to  permit  this  rule 
and  law  of  the  case  to  be  broken  in  upon  and  impaired  by 
inquiries  reaching  back,  and  exploring  the  consideration  of 
that  judgment,  and  affecting  the  integrity  and  the  validity 
of  it,  in  any  degree.  If  the  principle  upon  which  the  de- 
cree of  the  27th  of  December  was  founded,  be  sound,  (and 
this  is  not  the  time  nor  the  place  to  revise  it,)  it  is  much 
more  important  to  the  community,  that  it  should  be  pre- 
served in  all  its  force,  than  that  even  the  frauds  of  the  de- 
fendant should  be  detected  in  a  way  and  by  means  which 
the  rules  of  law  do  not  permit.  If  I  believed  fully  in  the 
charges  in  the  bill,  it  would  still  be  my  indispensable  duty, 
under  my  impression  of  the  principles  of  law  applicable 
to  the  case,  to  adhere  steadily  to  those  principles,  arid  to 
close  my  mind  against  the  influence  of  that  belief.  I  have 
always  been  struck  with  the  wisdom  of  the  remark  of 
Lord  Redesdale,  that  "  it  is  more  important  that  an  end 
should  be  put  to  litigation,  than  that  justice  should  be 
done  in  every  case ;  "  and  with  a  similar  remark  of  Chief 
Baron  Thompson,  that  "  the  rules  of  practice  were  of  infi- 
nitely more  consequence  than  the  particular  question  of 
property,  (then  depending  in  the  Exchequer,)  large  as  the 
amount  was  to  the  parties."  We  are,  then,  to  see,  how 
far  the  judgment,  assuming  it  to  be  originally  good,  has 
been  since  actually  paid,  and  the  defendant  is  bound  only 
to  answer  to  inquiries  concerning  such  subsequent  pay- 
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ments.  The  articles  of  agreement  of  the  15th  of  April t 
1814,  are  to  be  considered  as  a  new  arrangement,  uncon- 
nected with,  and  unaffected  by,  the  original  transactions, 
*upon  which  the  judgment  was  founded.  We  are  not,  in 
this  case,  to  do  indirectly  what  we  cannot  do  directly.  We 
are  not  now  to  inquire,  for  any  purpose,  into  the  consider- 
ation of  the  judgment.  We  are  to  assume  it  to  have  been 
full  and  perfect. 

The  agreement  between  the  defend*  nt  and  D.  Ten 
Broeck,  of  the  15th  of  April,  1814,  is  stated  at  large  in 
the  plea,  and,  by  that  agreement,  it  appears,  that  the  con- 
sideration of  1  he  judgment  was,  in  part,  a  contract  of  the 
defendant  to  release  and  convey  to  D.  T.  B.,  250  acres 
of  land,  in  lot  No.  75,  in  Cosby's  manor,  purchased  by  the 
defendant  at  a  sheriff's  sale,  and  which  release  had  not  been 
executed,  and  that  D.  T.  B.,  in  consideration  of  $  1 000, 
paid  to  him,  and  of  $5000,  to  be  credited,  as  paid  upon 
the  judgment,  released  the  defendant  from  his  contract  lo 
convey  the  land.  The  counsel  for  the  plaintiffs,  not  in- 
tending to  impeach  the  judgment,  or  evade  the  doctrine  of 
the  decree,  appears  to  have  thought  that  the  consideration  for 
the  release  of  the  defendant  from  his  contract  to  convey, 
must  necessarily  be  equal  in  amount  to  the  consideration 
originally  allowed  to  the  defendant  for  that  contract,  and 
that  the  whole  of  the  original  consideration  must  be  credited 
on  the  judgment.  But  there  was  no  necessary  connec- 
tion between  the  two  agreements,  standing  upwards  of  a 
year  apart  from  each  other,  in  point  of  time.  The  price 
of  land  is  very  fluctuating ;  and  a  case  may  easily  be  sup- 
posed, in  which  the  entire  consideration  of  a  judgment 
may  be  a  parcel  of  land,  and  that  in  one  year  thereafter, 
that  same  land  may  be  taken  back  for  one  half  of  the 
judgment,  leaving  the  residue  of  the  judgment  standing 
good.  All  this  may  be  done  in  good  faith  ;  for  the  price 
may  have  actually  depreciated  one  half  in  that  time,  or  the 
business  and  pursuits  of  the  parties  may  have  taken  quite 
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a  different  direction,  so  as  to  render  it  convenient  to  both  1822. 
parties  to  reconvey  on  those  terms.  If  the  articles  of 
agreement  of  1814,  were  made  in  bad  faith  between  the 
defendant  *and  D.  T.  B.,  for  the  purpose  of  keeping  the 
•'udginent  on  foot  fraudulently,  that  is  a  distinct  question, 
and  it  might  possibly  authorize  an  inquiry,  under  another 
state  of  things,  into  the  value  of  these  lands  to  D.  T.  B., 
under  the  contract  of  the  defendant.  I  say  possibly ;  for 
At  present,  I  do  not  see  very  well  who  has  a  right  to  com- 
plain, if  D.  T.  B.  put  no  higher  value  on  those  lands  than 
•vhat  he  agreed  to  receive  when  he  executed  the  release. 
He  was  the  best  judge  of  what  they  were  worth  to  him,  and 
(he  extent  of  his  allowance  of  credit  cannot  be  drawn  into 
examination,  without  recurring  back  to  the  forbidden 
ground  of  the  original  consideration  of  the  judgment;  and 
against  this  inquiry,  the  defendant  is,  and  ought  to  be, 
protected  by  the  decree.  Ten  BroecJc  is  no  party  to  this 
suit,  and  I  see  no  reason  why  the  plaintiffs  should  com- 
plain, if  he  has  deemed  it  for  his  interest  to  release  his 
claim  to  the  250  acres  of  land,  for  the  five  or  the  six  thou- 
sand dollars,  mentioned  in  the  articles  of  agreement.  The 
judgment  is  no  further  satisfied,  in  this  respect,  than  to 
the  extent  of  the  credit  he  fairly  agreed  to  allow.  I  am 
entirely  convinced  of  the  error  of  the  master  in  allpwing 
this  first  exception,  and  I  cannot  but  think  that  much  of 
the  difficulty  in  the  case  has  arisen  from  not  making  a 
proper 'discrimination  between  the  conclusions  to  be  drawn 
under  the  assumption  that  the  judgment  was  fair,  and 
under  the  assumption  that  the  judgment  was  fraudulent 
Nothing,  however,  can  be  more  obviously  just,  than  that 
if  the  consideration  of  a  judgment  is  not  to  be  examined 
into,  we  are  to  give  the  judgment  full  force  and  effect  in 
all  its  legal  consequences  ;*  and  yet  I  perceive  that  the  bill, 
even  in  its  amendments,  perseveres  in  the  charge  of  the 
original  fraud. 
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J  822.  The  first  exception  to  the  further  answer,  instead  of  being 

allowed  by  the  master,  ought  to  have  been  overruled. 

The  second  exception  is,  that  the  defendant  hath  not  set 
forth  in  his  answer  the  rents  of  the  two  lots,  Nos.  13  and 
[  *  241  J       *22,  in  the  Saratoga  patent,  in  which  he  claimed  an  inter 
est,  and  the  particulars  thereof,  &c. 

The  master  slates,  that  as  the  defendant  had  undertaken 
to  give  a  partial  account  of  his  interest  in  those  rents,  he 
was  obliged  to  give  a  full  account. 

It  appears  by  the  answers,  that  on  the  27th  of  January, 
1816,  the  sheriff  of  Saratoga  sold  to  the  defendant,  on  ex- 
ecution, the  two  lots ;  and  that,  afterwards,  on  the  20th  of 
November,  1817,  the  sheriff  sold  the  same  lots  to  others 
under  a  prior  judgment. 

The  defendant  states,  in  his  first  answer  put  in,  as  aux- 
iliary to  his  plea,  that  he  had  no  interest  in  those  lots, 
"  except  for  rents  previously  becoming  due,15  by  which  he 
means  rents  accruing  during  the  twenty-two  months  that 
he  owned  the  reversion.  By  the  further  answer  to  the 
amended  bill,  he  says,  that  he  is  not  obliged  to  account 
touching  the  subsequent  disposition  of  the  premises,  or  for 
the  rents.  In  this  proposition  he  is  certainly  correct ;  and 
why,  then,  should  he  go  into  a  particular  detail  of  those 
rents,  especially  as  it  is  not  made  a  charge  in  the  bill  that 
he  is  liable  to  account  for  the  rents  ?  The  rule  referred  to 
by  the  master,  that,  having  begun  to  answer,  he  must  an- 
swer fully,  does  not  apply.  He  did  not  answer  at  all  as  to 
the  rents  in  the  further  answer.  There  was  not,  even  in 
the  first  answer,  any  thing  said  of  the  rents,  except  inci- 
dentally ;  and  there  was  nothing  like  the  beginning  of  any 
explanation  or  account,  or  any  partial  answer  in  respect  to 
them.  It  appears  to  me,  therefore,  that  there  was  not  any 
sufficient  ground  for  the  exception,  and  this  second  excep 
tion  ought  also  to  have  been  overruled. 
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1822. 

KlRBY 

*KIRBY  and  Wife  against  TAYLOR  and  others.          TAYLOR 

[Approved,  Hopk.  334.] 

ft  seems,  that  a  release  given  by  a  ward,  six  months  after  she  comes 
of  age,  to  her  guardian,  freely  and  fairly,  without  any  fraud,  mis- 
representation, or  undue  means  to  obtain  it,  is  valid. 

Such  a  release,  given  by  a  ward,  without  the  knowledge  or  consent 
of  the  surety  who  had  executed  a  bond  with  the  guardian,  by  order 
of  the  surrogate,  is  a  discharge  of  the  surety  from  the  bond ;  and 
may  be  pleaded  by  him  in  bar  of  a  suit  brought  by  the  ward  against 
such  guardian  and  the  surety,  for  an  account,  &c. 

Where  two  or  more  persons  are  jointly  and  severally  bound,  in  one 
obligation,  a  release  of  one  obligor  entirely  discharges  the  rest  at 
law  ;  but  not  strictly  so  in  equity :  for  equity  will  not  extend  the 
operation  of  a  release  beyond  the  clear  intention  of  the  parties  and 
the  justice  of  the  case,  but  will  construe  it  to  relate  to  the  particular 
matter  intended  to  be  released.  Thus,  where  A.,  B.  and  C.,  guar- 
dians, executed  a  bond,  jointly  and  severally,  with  T.,  as  their 
surety,  for  the  faithful  performance  of  their  guardianship ;  and  the 
ward,  after  coming  at  full  age,  executed  a  release  to  A.,  adding, 
"  But  this  release  is  not  to  apply  to  or  affect  my  claims  against  B., 
iny  acting  guardian,  and  whose  account  remains  unsettled  : "  Held, 
that  the  release,  as  to  »fl.,  was  good,  and  was  also  a  good  defence 
to  7%  so  far  as  he  was  a  surety  for  A. ;  but  that  he  remained  bound 
for  B.  and  C.,  the  other  two  obligors. 

Where  a  plea  is  ordered  to  stand  for  an  answer,  it  ia  to  be  deemed 
sufficient,  as  far  as  it  covers  the  bill ;  but  the  plaintiff  may  still  ex- 
cept to  the  residue  of  the  answer. 

Leave  to  withdraw  the  plea  denied,  but  the  defendant  allowed  to  an- 
swer as  to  the  discovery  and  relief  sought,  hut  not  to  insist  on  the 
release,  which  had  been  pleaded  in  his  answer,  so  far  as  the  same 
had  been  overruled  by  the  plea. 

JOHN  TURNER,  jun.  father  of  Maria,  wife  of  the     May  28.  m 

August  It. 

plaintiff  Joseph  Kirby,  died  in  1801,  having  first  made  a 
will,  by  which  he  devised  all  his  estate,  real  and  personal, 
to  his  wife,  and  his  two  children,  Archibald  and  Maria,  in 
fee,  to  be  divided  when  his  son  A.  should  arrive  at  the 
ige  of  21  years,  and  appointed  James  Dunlap  and  John 
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1822.  * Thompson  his  executors.  A.  Turner,  the  son,  became  of 
^-**~^~**~s  age  in  1803  ;  and  the  plaintiff  Maria,  being  then  only  six 
years  of  age,  James  Dunlap,  John  Thompson,  and  Archibald 
Turner,  were  appointed  her  guardians,  by  the  surrogate 
of  the  city  of  New-York ;  and  they,  with  John  Taylor,  as 
their  surety,  executed  a  bond,  jointly  and  severally,  to  the 
plaintiff  Maria,  conditioned  for  the  faithful  performance  of 
their  duty  by  the  guardians,  and  that  they  render  a  just 
account,  when  required,  to  any  competent  Court.  That 
James  Dunlap,  one  of  the  guardians,  died  intestate,  in 
June,  1809,  leaving  three  children,  James,  William,  and 
Jane;  and  the  defendant  John  Moivatt,  jun.  adminis- 
tered on  the  estate ;  that  the  intestate  left  real  and  per- 
sonal estate  to  the  amount  of  100,000  dollars.  That  the 
plaintiff  Maria  became  of  age  the  25th  of  November, 
1817.  That  in  June,  1818,  the  defendant  Tfiompson  de- 
livered to  the  plaintiff  M.  a  bundle  of  papers,  purporting 
to  contain  accounts  of  his  guardianship,  and  certain  deeds, 
papers,  and  securities  for  money ;  and,  also,  a  release  to 
him  individually,  which  he  requested  her  to  sign,  alleging 
that  he  had  faithfully  discharged  his  trust.  That  she. 
having  the  fullest  confidence  in  him,  without  opening  the 
bundle  of  papers,  executed  the  release,  without  counsel. 
That  she  was,  at  the  time,  ignorant  that  the  bond  given 
by  her  guardians,  by  order  of  the  surrogate,  was  joint 
and  several,  or  that  the  guardians  had  given  any  surety ; 
and  that  she  had  no  intention  of  relinquishing  her  claim 
against  her  brother  A.  T.,  or  his  sureties.  That  when  she 
came  to  open  and  examine  the  bundle,  she  found  that  it 
contained  a  deed  from  her  brother  A.  T.,  of  a  moiety  of  a 
house  in  Pearl  street,  &c.,  (setting  forth  other  property,) 
the  whole  amounting,  on  the  25th  of  November,  1817,  to 
21,930  dollars  and  84  cents,  &c.  That  the  bundle  con- 
tained loose  receipts  and  memoranda,  but  no  account  of 
the  guardianship,  nor  any  documents  from  which  an  ac- 
count could  be  stated,  from  the  17th  of  August,  1807 
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That  the  plaintiffs  intermarried  the  9th  of  December,  1818.        1822. 
That  after  making  all  deductions,  allowances  for  educa-  ^->*~-v-^- 
tion  and  maintenance,  and  without  calculating  arrears  of  v. 

interest,  there  was  now  due  to  the  plaintiff  M.,  from  her 
guardians,  above  the  sum  of  10,000  dollars;  that  the  de- 
fendants pretend,  that  J.  Thompson  was  discharged  from 
the  bond  executed  by  him  as  guardian,  by  the  release,  ex- 
ecuted by  her,  and  that  the  same  release  operated  to  dis- 
charge the  other  defendants.  But  she  insisted,  that  the 
release,  under  the  circumstances  in  which  it  was  taken, 
ought  not  to  bar  her  from  claiming  a  true  account  from 
her  guardians,  or  to  protect  either  of  the  defendants  from 
their  responsibility  under  the  bond.  Prayer,  that  the  de- 
fendants A.  Turner  and  J.  Thompson  be  decreed  to  render 
a  full  and  true  account  to  the  plaintiffs  of  their  guardian- 
ship, and  to  pay  to  the  plaintiffs  what  may  be  found  due ; 
and  that  the  defendants,  notwithstanding  the  release,  be 
decreed  to  pay,  as  sureties  upon  the  bond,  what  may  be 
found  due,  and  that  the  release  be  delivered  up  to  be  can- 
celled, and  for  general  relief. 

The  defendant  Taylor  put  in  a  plea  and  answer.  The 
plea  alleged,  that  after  the  plaintiff  M.  came  of  age,  and 
before  her  marriage,  to  wit,  on  the  5th  of  June,  1818,  she 
freely  and  voluntarily,  and  without  the  knowledge  or  con- 
sent of  the  defendant,  executed  and  delivered  to  John 
Thompson,  a  principal  in  the  bond,  a  release,  in  the  follow- 
ing words :  "  I  do  hereby  acknowledge,  that  Mr.  John 
Thompson,  one  of  my  guardians,  has  fully  settled  and  ac- 
counted with  me  for  any  claims  or  demands  I  have  against 
him  as  such  guardian,  and  I  do  hereby  release  and  dis- 
charge him  of,  and  from,  all  claims  against  him ;  but  this 
release  is  not  to  apply  to,  or  affect  my  claims  against  my 
brother  Archibald  Turner,  who  has  been  my  acting  guar 
dian,  and  with  whom  my  account  yet  remains  unsettled  " 
That  the  plaintiff  executed  the  release  of  he/  own  free 
will,  without  any  fraud,  threat,  persuasion,  concealment, 
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1822.  *or  misrepresentation,  by,  or  on  the  part  of  the  said  J 
Thompson;  and  with  full  intent  to  release  and  discharge 
him,  one  of  the  principals  in  the  bond,  from  the  bond,  and 


of  and  from  all  liability  by  means  thereof.  That  the  re- 
lease of  J.  Thompson,  a  principal,  is  a  release  of  the  de- 
fendant, as  surety,  of  and  from  the  said  bond,  and  he 
pleaded  the  release  in  bar.  The  defendant  answered,  also, 
in  support  of  the  plea,  that  he  was  requested  by  J.  Thomp- 
son to  become  security  for  him  as  guardian,  and  he  so  ex- 
ecuted the  bond ;  but  he  did  not  execute  it  with  any  intent 
to  become  surety  for  the  defendant  Turner  and  James 
Dunlap,  now  deceased,  or  for  either  of  them.  That  the 
plaintiff  M.,  on  the  5th  of  June,  1818,  with  intent  to  re- 
lease the  said  J.  Thompson  from  the  said  bond,  without  the 
consent  or  knowledge  of  this  defendant,  executed  the  said 
release.  That  before  she  executed  it,  she  fully  investigated 
the  state  of  her  concerns  with  her  surviving  guardians, 
Turner  and  Thompson,  and  with  full  knowledge  thereof, 
voluntarily  offered  to  release  the  defendant  Thompson  of 
nnd  from  all  demands,  and  did  execute  and  deliver  the  re- 
icase  to  him,  without  any  condition  imposed,  or  surprise, 
fraud,  or  improper  practice  used  by  him  to  obtain  the 
same.  That  the  plaintiff  M.  was  of  competent  age,  and 
capable  to  act  for  herself.  That  she  retained  the  release 
one  day  for  deliberation,  and  then  executed  it;  and  the 
defendant  insisted,  that  as  he  was  a  mere  surety  in  the 
bond,  the  release  of  Thompson,  a  principal,  was  a  release 
of  him,  this  defendant. 

June  1,  1821.  The  cause  came  on  to  be  heard  on  the 
bill,  and  the  plea  and  answer  of  the  defendant  Taylor. 

Slosson  and  C.  Baldwin,  for  the  defendant  Taylor. 
They  stated  the  following  points :  1 .  That  a  release  by  a 
ward,  after  attaining  full  age,  was  proper,  in  itself. 

2.  That  such  iclease  can  only  be  impeached  on  the 
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*ground  of  positive   fraud,  and  it   did  not,  in  its  effect,        1822. 
operate   as  a  gratuity  to  the  guardian,  so  as   to  bring  it  <^~v*+~s 
within  the  principle  of  those  cases  in  which  grants  and  v. 

gifts  to  a  guardian  are  avoided,  on  the  ground  of  public 
utility. 

3.  That  there  is  no  fraud  charged  in  the  bill ;  nor  is  it 
pretended,  that  the  defendant  Thompson  ever  received  any 
part  of  the  estate  of  the  ward,  or  intermeddled  with  it; 
but  on  the  contrary,  it  appeared,  that  the  whole  personal 
estate,  and  all  the  rents  and  profits  of  the  real  estate,  were 
received  by  her   brother  Archibald  Turner,  who  was  the 
sole  acting  guardian,  and  a  tenant  in  common  of  the  real 
estate. 

4.  That  the  defendant  Thompson  is  not  liable  for  the 
separate  receipts  and  acts  of  his  co-guardian  ;  and  that  if  a 
legal  liability  existed,  being  without  gain  or  profit  to  him- 
«elf,  he  is  entitled  to  avail  himself  of  every  legal  advantage 
for  his  discharge. 

5.  That  the  release  of  the  principal  is,  also,  a  valid  re- 
lease of  the  surety. 

6.  That  a  release  which  is  sought  to  be  avoided  may  be 
pleaded. 

The  counsel  cited  7  Johns.  Rep.   207.     1    Aik.   294. 

1  Madd.  Ch.  103.     3  P.  fVms.311.     Skinner's  Rep.  148. 

2  Vesey,  547.     9    Vesey,  292.     13    Vesey,  137.     3    P. 
Wms.  315.     2    Vesey,  jr.   678.     4    Pesey,  608.   829.     5 
Fesey,  331.     7  Vesey,  197,  198. 

Hanson  and  Robinson,  contra,  insisted,  1.  That  the 
release  was  executed  by  the  plaintiff  M.  under  the  influ- 
ence of  the  relationship  of  guardian  and  ward,  in  blind 
confidence,  improvidently,  and  in  ignorance  of  her  rights, 
.ind  ought,  therefore,  to  be  set  aside. 

2.  That  the  plea  is  defective,  inasmuch  as  it  does  not 
negative  the  grounds  on  which  the  release  is  sought  to  be 
set  aside. 
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1822.  *3.  That  the  plea  ought  to  stand  for  an  answer,  with 

v-^^'~^-x  liberty  to  except. 

They  cited  1  P.  Wm*.  119.  3  P.  Wms.  131.  317.  4 
Vesey,  596.  622.  Mitf.  PL  205,  206.  208.  6  Fesey, 
594.  1  Bro.  P.  C.  372. 

THE  CHANCELLOR  considered  the  plea  a  good  bar,  and 
ordered  the  bill,  as  to  the  defendant  Taylor,  to  be  dismissed, 
&c.  A  rehearing  was,  afterwards,  granted,  on  the  peti- 
tion of  the  plaintiff;  and  the  cause  was  reheard,  on  the 
same  pleadings,  the  28th  of  May  last. 

Baldwin  and  Slosson,  for  the  defendant  Taylor.  They 
cited  10  Johns.  Rep.  594.  7  Johns.  Rep.  332.  2  Vesey, 
jr.  540. 

Harison  and  J.  Duer,  for   the  plaintiffs.  They  cited 

I  Vesey,  sen.  507.     2  Vesey,  sen.  310.     1  Vernon,   12. 

1    Equ.  Cases  Abr.  170.     1  Lev.  101.     16  Johns.  Rep 
116.     Mitf.  PL  240.     Newlantfs  Pr.  45. 

August  12th.  The  cause  stood  over  for  consideration 
until  this  day. 

THE  CHANCELLOR.  The  cause  was  set  down  for  rehear- 
ing upon  the  plea  of  the  defendant  Taylor,  with  its  ac- 
companying answer. 

There  is  no  charge  in  the  bill,  that  the  release,  which  is 
the  subject  matter  of  the  plea,  was  unfairly  or  fraudulently 
procured.  The  plea  avers,  that  it  was  given  voluntarily 
and  of  free  will,  without  any  fraud,  threat,  persuasion, 
concealment,  or  misrepresentation,  and  without  the  knowl- 
edge or  consent  of  Taylor,  the  surety,  and  the  answer 
contains  the  same  averments.  The  plea  is,  therefore, 
good,  in  point  of  form ;  and  the  great  question  in  the  case 
is,  whether  the  release,  under  the  circumstances,  be  valid 
and  if  so,  then,  to  what  extent. 
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*1.  I  think  it  was  a  valid  release  in  respect  to  Thompson,        1822. 
the  guardian,   and,   consequently,   to  Taylor,  his  surety.  ^-^^s~^-s 
It  was  undoubtedly  intended  to  discharge  Thompson,  and  v. 

was  fairly  and  freely  given,  (for  so  we  must  intend  from 
the  case,)  by  a  ward,  six  months  after  coming  of  age,  with- 
out any  undue  means  to  procure  it.  If  a  release,  so  given 
can  be  good  in  any  case,  it  must  be  good  in  this  case,  and 
there  is  no  principle  of  the  Court  that  goes  so  far  as  to 
overturn  every  such  release.  There  is  a  wide  difference 
between  a  discharge,  and  a  gratuity  or  bounty,  given  in 
remuneration  of  an  antecedent  duty  ;  and  the  jealousy  of 
the  Court,  and  the  maxims  of  public  policy,  have  been 
specially  and  pointedly  directed  against  the  acquisition  of 
gain  on  the  part  of  the  guardian,  and  not  to  a  fair  settle- 
ment, or  a  voluntary  discharge  of  him.  Such  a  proceed- 
uig  is  the  natural  and  usual  course  on  the  termination  of 
the  trust.  In  Hylton  v.  Hylton,  2  Vesey,  547.,  and  Hatch. 
v.  Hatch,  9  Vesey,  292.,  Lord  Hardwicke  and  Lord  Eldon, 
with  much  energy  of  expression,  and  with  a  very  deter- 
mined purpose,  cast  the  protection  of  the  Court  over  the 
acts  of  the  ward  ;  but  the  guardian,  in  each  of  these  cases, 
had  procured  donations  of  property.  In  the  first  case,  the 
guardian  had  procured  from  the  ward,  on  his  coming  of 
age,  the  grant  of  an  annuity,  as  well  as  a  general  release, 
on  the  delivery  of  several  papers.  The  bill  was  to  set 
aside  the  annuity,  and  not  to  touch  the  release ;  and  the 
grant  was  set  aside  on  the  general  principle  of  public 
utility,  as  well  as  on  the  particular  circumstances  of  the 
case ;  and  all  the  reasoning  in  the  case  was  applied  exclu- 
sively to  that  part  of  the  transaction.  In  the  other  case,  a 
voluntary  conveyance  by  the  ward  to  her  guardian,  obtain- 
ed in  three  months  after  she  came  of  age,  was  not  permit- 
ted to  stand  ;  and  the  almost  invincible  jealousy  of  the  Court 
was  directed  against  such  acts  of  profit  and  gain,  which 
might  be  procured  by  an  undue  but  secret  influence,  that 
would  baffle  all  inquiry.  On  the  other  hand,  discharges 
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182-2.  *and  settlements  are  ordinary  acts,  not  within  the  influence 
S-**"~NX-^-'  of  the  doctrine  of  these  cases.  Whether  they  were  obtain- 
ed upon  examinations  more  or  less  strict,  or  more  or  less- 
careless,  must  depend  upon  the  circumstances  of  the  case, 
and  be  left  where  all  other  dealings  must  necessarily  be 
left,  in  cases  free  from  fraud  or  imposition,  to  the  judgment 
and  discretion  of  the  parties. 

In  the  case  of  the  Duke  of  Hamilton  v.  Lord  Mohun,  (1 
P.  Wms.  118.)  the  husband,  by  marriage  articles,  before 
marriage,  covenanted  to  release  the  mother  and  guardian 
of  the  young  lady  from  accounting  as  guardian.  Lord 
Cowper  relieved  against  the  covenant,  but  not  on  the  sim- 
ple ground  of  the  release,  but  because  the  covenant  would 
seem  to  have  been  extorted  by  the  mother  as  the  condition 
of  her  consent  to  the  marriage,  and  that  it  came  within  the 
principle  of  a  marriage  brocage  agreement.  The  chancel- 
lor admitted,  that  if  the  release  had  been  given  after  mar- 
riage by  the  husband,  it  would  have  been  good,  and  must 
be  presumed  to  have  been  given  fairly. 
A  simple  re-  This,  then,  is  the  doctrine  of  the  cases.  A  simple  re- 

i6«32  of  a  guar-   .......  .       , 

dian    by    the  lease  of  a  guardian  by  the  ward,  when  arnved  at  maturity. 

ward,  when  ar-    .          .          _     .  .  .     .  .. 

rived  at  full  age,  is  pnma  jacie  good ;  and  it  is  not  necessarily  to  nave  been 
good™"*       e  presumed  to  have  been  obtained  by  undue  influence,  like 
bonds  from  young  heirs,  or  gifts  and  conveyances,  and  lu- 
crative bargains   from  wards,  or  marriage  brocage  bonds. 

For  these  reasons,  I  hold  the  release,  standing  on  the 
ground  that  this  does  by  the  plea,  as  good  in  favor  of 
Thompson,  qua  guardian ;  and  if  he  be  discharged,  the  re- 
lease must  enure  to  the  discharge  of  Taylor,  so  far  at  least 
A  release  by  as  he  was  Thompson's  surety.     In  the  character  of  surety, 
principal,  with-  Taylor  stands  on  still  higher  ground  ;  and  it  cannot  well  be 

oul  the  knowl-     ,.,,  .,....,., 

edge  or  consent  denied,  that  a  release  by  a  ward  of  his  principal,  without 

of   the    surety.     ,       .  ,    ,  ... 

exonerates  the  the  knowledge  or  consent  of  the  surety,  and  acquiescing  in 
that  release  for  twenty  months,  and  not  setting  up  any  pre- 
tence of  fraud,  or  undue  means  in  procuring  it,  will  be  a 

[  *  250  ]  complete  exoneration  of  the  surety.  He  had  *a  perfect 
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right  to  regard  the  discharge  as  valid ;  and  it  deprived  him,        1822. 
in  the  mean  time,  of  the  opportunity  of  obtaining  indemni-  x~^7  ""^ 
ty,  by  rendering  it  unnecessary  for  him  to  take  any  steps  for  v. 

that  purpose;  for  how  could  he  require  Thompson,  the 
guardian,  to  account,  when  the  only  person  to  whom  he 
was  accountable,  had  voluntarily  released  him  ?  It  is  a  lit- 
tle hazardous  to  cite  the  observations  of  the  master  of  the 
rolls,  in  the  case  of  Law  v.  The  East  India  Company  (4 
Vesey,  824.)  since  he  appears,  by  his  reservations  and  ex- 
ceptions, in  different  parts  of  his  opinion,  to  leave  his  doc- 
trine without  any  sanction.  But  he  observed  in  one  place, 
that  nothing  was  more  clear  than  whether  what  was  done 
was  with  the  consent  and  by  the  orders  of  the  company  or 
not,  but  ignorantly  by  their  officers,  it  was,  as  to  the  surety, 
a  complete  discharge ;  and  Mr.  Vesey,  the  reporter,  by  his 
marginal  note,  assumed  that  to  be  the  doctrine  of  the  case 

2.  But  the  greater  difficulty  in  this  case  is  to  settle  pre- 
cisely the  extent  of  the  operation  of  the  release. 

In  the  bond  given  to  the  surrogate,  Taylor  was  surety 
for  the  three  guardians,  Turner,  Dunlap,  and  Thompson, 
and  they  were  all  bound  jointly  and  severally  in  the  bond 
to  her,  taken  by  the  surrogate.  The  rule  of  law  is,  that  if 
two  persons  be  bound  jointly  and  severally  in  an  obligation 
and  the  obligee  releases  one  of  them,  both  are  discharged, 
and  may  plead  the  release  in  bar,  for  every  man's  deed  shall 
be  taken  most  strongly  against  himself.  (Litt.  <§>  316. 
Co.  Litt.  ibid.  232.  a.  Butler's  note,  ibid.  144.  2  Roll. 
Abr.  412.  G.  pi.  4,  5.  Clayton  v.  Kynalston,  2  Salk. 
•373.)  But  if  two  persons  be  bound  jointly  and  severally 
in  a  bond,  and  the  obligee,  instead  of  discharging  one 
of  them  by  a  technical  release,  covenants  with  one  of 
the  obligors  not  to  sue  him,  this  is  a  covenant  only, 
and  the  obligee  may  still  sue  the  other.  If  there  be 
only  one  obligor,  such  a  covenant  may  be  pleaded  qua  a 
release,  to  avoid  circuity  of  action  ;  for  if  it  operated  only 
as  a  covenant,  it  would  produce  two  actions.  (Lacy  v. 
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1822.  Kynaston,  *l  Lord  Raym.  690.  12  Mod.  551.  2  Salh 
575.)  The  case  of  Dean  v.  Ncwhall,  in  the  K.  B.  (?. 
Tefw  7?ep.  168.)  went  upon  the  distinction  in  the  case 
of  Lao/  v.  Kynaston,  between  a  covenant  not  to  sue  » 
sole  obligor,  and  not  to  sue  one  of  several  obligors.  A 
covenant  not  to  sue  one  alone,  may  be  pleaded  by  way 
of  release,  to  avoid  circuity  of  action,  as  in  Hodges  v. 
Smith,  (Cro.  Eliz.  623.)  But  a  covenant  not  to  sue  one 
of  two  or  more  obligors,  shall  not  be  taken  to  be  a  release, 
(for  then  a  release  to  one  would  be  a  bar  to  all,)  but  it 
shall  be  taken  to  be  a  covenant  only ;  and  a  covenant  i? 
not  a  release  in  its  nature,  but  only  by  construction,  tc 
avoid  circuity  of  action ;  and  the  party  has  still  his  remedy 
at  law  against  the  other  obligor.  The  suit  in  the  case  in 
8  Term  Rep.  was  against  a  co-obligor  who  was  a  surety  ; 
and  the  Court  held,  on  the  strength  of  that  distinction, 
that  the  plaintiff  was  entitled  to  recover,  notwithstanding 
he  had  covenanted  not  to  prosecute  the  other  obligor,  who 
was  the  principal;  and  that  if  he  did,  the  covenant  should 
be  a  sufficient  release  and  discharge  at  law,  and  in  equity. 
Lord  Kenyan  said,  that  if  the  defendant  had  succeeded 
at  law,  a  Court  of  equity  would  have  given  the  plaintiff 
full  relief. 

We  cannot  limit  the  operation  of  the  discharge  in  this 
case  upon  the  distinction  between  a  release  and  a  covenant, 
for  the  instrument  is  clearly  a  release ;  and  Lord  Hardwicke 
observed,  in  Bowen  v.  Swadlin,  (1  Aik.  294.)  that  there 
was  no  doubt,  that  a  release  to  one  obligor  is  a  release,  in 
equity,  to  both,  as  well  as  in  law.  It  was  upon  this  ground, 
that  I  considered,  upon  the  first  hearing  of  this  cause,  the 
plea  to  be  a  full  and  complete  discharge  of  Taylor,  the 
surety,  who  pleaded  the  release.  But  equity  will  not  give 
a  release  an  operation  beyond  the  intention  of  the  parties, 
and  the  justice  of  the  case ;  and  I  apprehend  it  will  be 
found  that  Lord  Hardwicke's  dictum  was  not  entirely  ac- 
curate. He  has  controlled  it  by  his  own  more  extended 
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observations  in  other  cases  ;  and  though  I  cannot  say,  *that        1822. 
[  concur  in  the  dictum  of  Lord  Kenyan,  which  has  been  ^^^s-**-' 
mentioned,  or  even  in  the  decision  of  the  K.  B.,  in  the  ap- 
plication of  their  doctrine  to  the  case  of  a  surety,  for  if  the 
creditor  covenants  not  to  sue  the  principal,  the  surety 
would  seem  to  be  deprived  of  the  benefit  of  substitution,  yet  construed,     in 
I  certainly  approve  of  the  principle  of  equity,  that  releases  h?g  to  thelmen- 
are  to  be  construed  according  to   the   intention   of  the  tie"° 
parties. 

Lord  Hardwicke  said,  in  the  case  of  Cole  v.  Gibson,  (l 
Fes.  503.)  that  it  was  common  in  equity  to  restrain  a 
general  release,  to  what  was  under  consideration  at  the 
time  of  giving  it.  And,  again,  in  Ramsden  v.  Hylton,  (2 
Ves.  304.)  he  observed,  that  if  a  release  be  given  on  a  par- 
ticular consideration  recited,  notwithstanding  that  the  re- 
lease concludes  with  general  words,  yet  the  law,  in  order 
to  prevent  such  surprise,  will  construe  it  to  relate  to  the 
particular  matter  recited,  which  was  under  the  contempla- 
tion of  the  parties,  and  intended  to  be  released. 

The  doctrine  on  this  subject  would  seem  to  be,  that  a     As,  where  a 

joint  and  seve- 

release  is  to  be  construed  according  to  the  intent  and  ob-  rai  bond  was  e«- 

.  ...  ,  ,.     .     .  .  ecuted  by  three 

ject  of  it,  and  that  intent  will  control  and  limit  its  operation,  guardians,  and 

......  .  By  T.,  as  their 

1  his  is  a  general  principle  ot  construction  in  respect  to  surety,  and  the 
these  obligations  in  solido,  as  they  are  known  in  the  tivil  ving  at  age,  re- 
law,  in  which  each  obligor  is  bound  for  the  whole.  Sin-  the*6  guardians, 
g-u/t  in  solidum  tenentur.  The  release  ot  one  debtor,  in  so-  reservingpreSher 
lido,  according  to  Pothier,  (Traitc  des  Ob.  No.  275.  277, 
278.)  is  not  a  discharge  of  all  of  them,  if  it  appears  to  have 


been  the  intention  to  discharge  one  of  them  only  from  his  lh*  °"* 


,    t 

personal  responsibility,  and  to  continue  the  obligation  as  to  ^^"onu,  TM 
the  co-obligors.  Jle  ™s.iTe^ 

for  him,  but  not 

The  case  of  Knight  v.  Cole,  executor  of  L.,  (cited  in  £J°  lhe  othc' 
Hern  v.  Hanson,  1  Lev.  101.)  was  decided  in  K.  B.  I  W. 
Sf  A/.,  and  it  was  held,  that  a  release  "of  all  demands,  for 
any  matter  whatsoever,"  was  to  be  restrained  to  the  occa- 
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1822.       s'on  °f  givmg  it>  which  was  the  payment  of  a  legacy  cf  £5 
v— *^~*~s  and  it  did  not  apply  to  an  existing  judgment. 

v.  *If  we  construe  the  release,  in  the  present  case,  not  by 

the  rule  of  the  common  law,  but  by  the  clear  and  mani- 
fest intent  of  the  parties,  and  the  occasion  of  giving  it, 
we  must  confine  the  operation  of  it  to  Thompson,  the  guar- 
dian, and  to  Taylor,  so  far  only  as  he  was  surety  for 
Thompson.  The  plaintiff  who  gave  the  release,  reserved 
expressly  her  rights  and  claims  against  Turner,  the  acting 
guardian,  and  of  course  against  the  other  parties  to  the 
bond,  so  far  as  they  were  bound  for  him. 

It  was,  probably,  not  the  intention  of  the  bond,  that 
Thompson  should,  himself,  be  considered  a  surety  for  his 
co-guardians.  Taylor  was,  evidently,  a  surety  for  all  three ; 
but  each  guardian  was  intended  to  be  bound  for  his  own 
acts  only.  If  it  were  not  so,  yet  when  the  plaintiff  Maria 
released  Thompson,  she  intended  to  give  him  a  full  and  en- 
tire discharge,  as  broadly  as  the  words  of  the  release  would 
bear.  He  is  released  "  of  and  from  all  claims  and  demands 
whatsoever,  which  she  hath,  or  can,  in  any  wise,  claim 
against  him,  from  the  beginning  of  the  world."  It  would, 
therefore,  be  restricting  the  release,  not  only  contrary  to 
the  words,  and  to  the  legal  operation  of  it,  but  contrary  to 
the  intention  of  the  party  making  it,  if  Thompson  was  still 
to  be  deemed  holden,  and  Taylor,  consequently,  on  his  ac- 
count, for  the  acts  of  the  co-guardians.  I  am  induced  to 
conclude,  that  Thompson  was  entirely  discharged,  and  that 
Taylor  is  entirely  discharged  in  respect  to  his  being  surety 
for  Thompson ;  for  the  discharge  of  the  principal  is  a  dis- 
charge of  the  surety,  and  Taylor  only  remains  bound  so  far 
as  concerns  the  other  obligors. 

The  decree,  therefore,  ought  not  to  have  been,  that  the 
bill,  as  to  Taylor,  be  dismissed.     This  is  one  of  the  cases 
in  which  the  plea  ought  to  be  ordered  to  stand  for  an  an- 
swer, and  it  is  understood,  in  such  a  case,  (Mitf.  Tr.  241 
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242;   Cooper's  Tr.  232;  Beames's  Elements  of  Pleas,  319.)  1822. 

to  be  merely  determined,  that  the  plea  contains  matter  v—  **^^^-^ 

which  may  be  a  defence,  or  part  of  a  defence,  but  that  *it  is 

not  a  full  defence  ;  and  this  is  the  view  which  I  have  of  the 

plea.     It  is  a  good  defence  of  Taylor,  as  far  as  he  was 

surety  for  Thompson,  but  not  a  good  defence  as  far  as  he 

was  a  surety  for  Turner. 

I  shall,  accordingly,  order  and  decree,  that  the  former  de-  .  ^  h?re  *,?'«» 

&  •"  is    ordered    to 

cree,  in  this  cause,  be  reversed,  and  that  the  plea  stand  for  sland  for  an  an. 

•  swer,  it  may  be 

an  answer.     I  see  no  reason  to  add,  with  liberty  to  except,  considered    as 

a    defence     in 

because  the  plea,  as  far  as  it  covers  the  bill,  is  good,  and  the  whole    or    in 

....          .                             ,..„,.  Paft>  but  not  as 

rule  on  this  subject  is,  that  the  plaintiff,  in  such  case,  may  a  full  defence. 

.....  In  such  case, 

still  except  to  the  residue  of  the  answer  ;  but  he  cannot  ex-  the  plaintiff  con- 

cept to  the  plea  as  an  answer,  without  liberty  to  except  be  the  pieiTas  an 


expressly  given,  because,  when  the  plea  is  ordered  to  stand 

for  an  answer,  it  is  intended  to  be  a  sufficient  answer,  as  far  p"uVrpose.°r 

as  it  covers  the  bill.     (Cofce  v.  Wilcocks,  Moseley,  73.     Sel- 

lon  v.  Lewen,  3  P.  fVms.  239.     Maitland  v.  Wilson,  3  Afk. 

814.)     I  shall,  also,  direct,  that  each  party  pay  his  own 

costs  of  the  rehearing,  inasmuch  as  it  is  an  error  of  the 

I  lour  t  ;  and  I  shall  "  declare,  that  the  plea,  with  its  answer, 

is  good  only  so  far  as  it  goes  to  protect  Taylor,  as  surety 

for  Thompson,  against  all  and  every  responsibility  to  which 

Thompson  might  have  been  liable,  under  the  bv*nd  in  the 

pleadings  mentioned,  prior  to  the  release." 

Decree  accordingly. 

Note.  A  motion  was,  afterwards,  made,  on  the  part  of 
the  defendant  Taylor  for  leave  to  withdraw  the  plea, 
without  prejudice,  and  to  answer  the  bill,  with  liberty  to 
insist  on  the  release  in  the  answer,  in  like  manner  as 
by  plea. 

Henry,  for  the  motion. 

Robinson,  contra. 
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THE  CHANCELLOR  denied  the  motion  to  withdraw  the 
plea,  but  granted  leave  to  answer  the  bill,  touching  UK; 
discovery  *and  relief  sought  thereby,  provided,  however,  tha  i 
the  defendant  was  not  to  insist,  in  his  answer,  upon  tin; 
release,  so  far  as  the  same  had  been  overruled  by  way 
of  plea. 


DALK  and  Wife,  Executors  of  FULTON,  against  N 
J.  ROOSEVELT. 

On  a  rehearing,  the  cause  is  entirely  open  to  the  party  in  whose  fa 
vor  the  decree  has  been  given  ;  but  as  to  the  other  party,  it  is  open 
only  as  to  the  parts  of  the  decree  complained  of  by  him. 

Evidence  duly  taken,  in  chief,  but  omitted  to  be  read  at  the  former 
hearing,  through  negligence,  or  other  cause,  or  evidence  as  to  new 
matter,  not  before  ready,  or  as  to  papers  since  found,  and  which 
may  be  proved  at  the  hearing,  or  evidence  to  show  the  incompe- 
tency  of  a  witness  whose  deposition  was  read  at  the  former  hear- 
ing, is  admissible  at  the  rehearing. 

But  new  evidence,  as  to  the  merits,  is  not  allowed  at  a  rehearing, 
especially  when  it  has  been  taken  ex  parte. 

A  conveyance  of  land  will  not  be  directed,  where  the  party,  in  whom 
the  fee  resided,  is  dead,  and  his  heirs  were  not  made  parties. 

It  rests  in  the  sound  discretion  of  the  Court  to  award  a  feigned  issue 
or  not ;  but  where  the  truth  of  facts  can  be  satisfactorily  ascertained 
by  the  Court,  without  the  aid  of  a  jury,  it  is  its  duty  to  decide  as  to 
the  facts,  and  not  subject  the  parties  to  the  expense  and  delay  of 
a  trial  at  law. 

ON  rehearing,  (Vide  5  Johns.  Ch.  Rep.  174.  S.  C.) 

D.  B.  Ogden  and  S.  Jones,  for  the  defendant,  contend- 
ed, (1.)  for  leave  to  read  affidavits,  and  new  proof,  of 
which  the  opposite  party  had  not  before  heard,  and  of 
264 


CASES  IN  CHANCERY.  255 

which  no  notice  was  given.     (2.)  That  there  ought  to  have 
been  an  issue  at  law,  to  try  the  charge  of  misrepresentation 

j  r        j 

and  fraud. 

*To  the  first  point,  they  cited  Neivland's  Pr.  189.  and 
the  cases  there  referred  to;  and  to  the  second  point,  they 
cited  6  Vesey,  665.  8  Vesey,  535,  536.  9  Vesey,  168. 

They  contended,  (3.)  that  there  ought  to  have  been  a 
decree  for  a  reconveyance  of  the  land  to  the  defendant. 

Graham  and  Wells,  contra,  objected  to  the  new  deposi- 
tions, as  taken  ex  parte.  They  observed,  that  the  heirs  of 
F.  were  not  parties,  and  how  then  could  there  be  a  decree 
for  a  reconveyance  of  the  land  ?  There  is  no  proof  that 
the  defendant  ever,  in  fact,  conveyed  the  land  to  F. ;  and 
to  award  a  feigned  issue  would  be  appealing  from  the 
judgment  of  the  Court  to  the  judgment  of  a  jury. 

THE  CHANCELLOR.     On  a  rehearing,  the  cause  is  en-     On  a  rehear- 

,         ~  .  i        /•  i        'n£>  'he  cause  i« 

iirely  open  as  to  the  party  in  whose  tavor  the  lormer  de-  entirely  open  to 

,  ,  .      .  ,      the     party     in 

cree  was  given ;  and  as  to  the  other  party,  it  is  open  only  whose  favor  the 
in  respect  to  the  parts  of  the  decree  complained  of.  A  waTgiven'-'Tnii 
party  may,  no  doubt,  be  let  in  to  read  fresh  evidence,  not  party,  u7s  ope*! 
read  on  the  former  hearing ;  but  I  understand  the  cases  p"r{s  ^  (ne  do- 
refer  to  the  evidence  duly  taken  in  chief,  and  omitted,  by  edeof.C°mplai 
negligence  or  other  cause,  to  be  read  ;  or  if  the  evidence  How  far  new 

...  1-1  evidence  is  ad- 

be  new  matter  not  betore  ready,  it  relates  only  to  papers  missibie  on  a 

since  found,  and  which  may  be  proved,  viva  voce,  at  the 
bearing,  or  to  testimony  going  to  show  the  incompetency 
of  a  witness  in  a  former  deposition.  (Wright  v.  Pilling, 
Prcc.  in  Ch.  494.  Cunyngham  v.  Cunyngham,  Amb.  89. 
Hedges  v.  Cardonncl,  2  Atk.  408.  Needham  v.  Smith,  2 
Vern.  463.  Dashwood  v.  Lord  Bulkley,  10  Vesey,  230. 
Buckmastcr  v.  Harrop,  13  Vescy,  456.  1  Ves.  fy  Bea.  153. 
Wyatt,  89.  Bloxton  v.  Drewit,  Prcc.  in  Ch.  64.)  It  is 
impossible  to  allow  new  testimony  to  the  merits ;  and  not 
even  duly  taken,  so  as  to  enable  the  opposite  party  to 
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cross-examine.  It  would  operate  as  a  complete  surprise; 
none  of  the  cases  go  to  that  ex*ent,  or  authorize  such  u 
violation  of  the  regular  practice.  The  deposition  offered 
must  be  rejected. 

[  *  257  J  *As  to  the  merits,  it  is  a  decisive  answer  to  the  objec 

tion,  that  the  decree  ought  to  have  gone  further,  and  di- 
rected a  reconveyance  of  the  land,  that  the  heirs  of  F.,  in 
whom  the  fee  resides,  (if  indeed  any  fee  ever  passed  to  F.,) 
are  not  parties  to  the  bill ;  and  I  think  it  is  pretty  evident, 
from  the  case,  that  the  annuity  had  reference,  entirely  and 
exclusively,  to  the  coal  mine,  and  the  residue  of  the  con- 
sideration, being  the  4400  dollars,  was  given  for  the  land 
adjoining  the  mine. 

As  to  the  suggestion  of  a  feigned  issue,  it  is  sufficient  to 
observe,  that  it  is  the  practice  and  the  undoubted  jurisdic- 
tion of  the  Court,  to  decide  on  the  fact  as  well  as  the  law, 
and  the  awarding  of  an  issue  rests  in  sound  discretion ;  it 
would  be  an  abuse  of  that  discretion,  and  the  creation  of  a 
great  and  unnecessary  expense,  to  award  an  issue,  when 
the  truth  of  the  fact  could  be  sufficiently  and  satisfactorily 
ascertained  by  the  Court  itself.  This  Court,  in  the  time 
of  Chancellor  Livingston,  received  a  memorable  admoni- 
tion, in  the  case  of  Le  Guen  v.  Gouverneui  fy  Kemble,  (1 
Johns.  Cases,  436.)  of  its  duty  to  decide  upon  the  facts, 
when  they  appear  sufficiently  clear  and  certain,  without 
the  burden  of  a  trial  at  law. 

I  have,  therefore,  reviewed  all  the  testimony,  and  I  see 
no  reason  for  altering  the  decree  formerly  made. 

I  shall  consequently  decree,  that  the  former  decree  be, 
in  all  respects,  confirmed,  and  that  the  defendant  pay  the 
costs  of  this  rehearing,  and  that  so  much  of  the  deposit 
made  by  h'm,  as  may  be  wanting,  be  appropriated  for  that 
purpose. 

Dec<T*  accordingly 
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*HALE  against  JAMES. 

Where  land  is  aliened  by  the  husband,  the  widow's  rfotre-  is  to  be 
taken  according  to  the  value  of  the  land,  at  the  time  of  alienation. 

If  the  husband  mortgage  the  land,  but  continue  in  possession,  and 
afterwards  release  the  equity  of  redemption  to  the  mortgagee,  the 
time  of  the  release  of  the  equity  of  redemption  is  to  be  deemed 
the  period  of  alienation,  at  which  the  value  is  to  be  taken,  and 
which  is  to  be  estimated  without  regard  to  the  subsequent  im- 
provements made  by  the  purchaser. 

Where  it  is  agreed  between  the  widow  and  the  tenant,  that  he  shall 
allow  her  a  yearly  sum,  instead  of  having  the  dower  assigned  t< 
her  according  to  law,  the  interest  of  one  third  of  the  value  of  the 
premises,  at  the  time  of  alienation,  is  the  proper  measure  of  the 
annuity.  But  where  the  house  and  buildings,  on  the  land,  consti- 
tuted the  principal  value  of  the  premises,  a  deduction  of  one  per 
cent,  was  allowed,  as  a  compensation  to  the  tenant,  on  account  of 
necessary  repairs,  and  the  risk  of  loss~by  fire. 

On  a  bill  for  dower,  costs  are  not  allowed  to  the  dowress,  if  there  has 
been  no  vexation,  or  undue  hinderance,  on  the  part  of  the  defend- 
ant, to  her  claim. 


DANIEL  HALE,  being  seised  of  a  house  and  lot  in  Augutt  11 
Albany,  on  the  8th  of  July,  1814,  mortgaged , the  same  to 
Ihe  defendant;  but  the  plaintiff  (then  the  wife  of  D.  JH.) 
did  not  join  in  the  mortgage.  On  the  24th  of  March, 
1817,  D.  H.,  being  largely  indebted,  released  and  conveyed 
the  premises  to  the  defendant,  in  fee,  for  the  considera- 
tion, expressed  in  the  deed,  of  12,500  dollars.  The  de- 
fendant took  possession  of  the  premises  in  May,  1819 ;  and 
D.  H.  died  September  3,  1821,  leaving  the  plaintiff  his 
widow.  On  the  6th  of  December,  1821,  the  plaintiff  filed 
her  bill  against  the  defendant,  praying  that  her  dower  in 
the  premises  might  be  assigned  to  her  according  to  law,  or 
that  the  defendant  be  decreed  to  pay  her  an  adequate  year- 
•y  sum,  at  such  periods,  and  to  be  secured  in  such  manner, 
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1822.  *as  tne  Court  might  direct;  and  the  defendant  to  pay  the 
^-**~^~**-  plaintiff  her  costs. 

The  defendant,  in  his  answer,  filed  February  1,  1822. 
admitted  the  facts  above  stated,  and  accepted  the  offer  of 
the  plaintiff,  to  be  allowed  a  yearly  sum,  in  lieu  of  dower  \_ 
but  he  submitted,  that  such  sum  should  be  estimated  ac- 
cording to  the  value  of  the  premises  at  the  time  of  the 
death  of  the  husband. 

Witnesses  were  examined,  as  to  the  value  of  the  prem- 
ises, on  the  8th  of  July,  1814,  the  24th  of  March,  1817, 
and  September  3,  1821 ;  and  the  average  of  their  several 
estimates  of  the  value,  exclusive  of  subsequent  improve- 
ments, was,  for  the  first  period,  9,600  dollars ;  for  the  sec- 
ond, 7,333  dollars;  and,  for  the  third,  6,166  dollars;  and 
the  average  of  their  estimates  of  the  yearly  rent  was  275 
dollars. 

P.  J.  Munro,  for  the  plaintiff. 
E.  Wilkes,  for  the  defendant. 

THE  CHANCELLOR.  The  main  point  in  the  case  is,  at 
what  time  the  value  of  the  premises  is  to  be  computed 
The  plaintiff  contends,  that  the  value  is  to  be  estimated  ai 
the  time  of  the  alienation  of  the  premises  by  her  husband 
to  the  defendant,  by  way  of  mortgage,  on  the  8th  of  July, 
1814 ;  and  if  not  at  that  time,  then  at  the  time  of  the  re- 
lease of  the  equity  of  redemption,  on  the  24th  of  March, 
1817.  The  defendant  insists,  that  the  value  of  the  prem- 
ises depreciated  between  the  last  period  and  the  death  of 
the  husband,  on  the  3d  of  September,  1821,  and  that  the 
value  ought  to  be  taken  as  existing  at  his  death. 

It  was  declared  by  the  Supreme  Court,  in  Humphrey  v 
Phinney,  (2  Johns.  Rep.  484.)  to  be  the  rule  of  law,  that 
the  widow  was  not  entitled  to  dower,  according  to  the  im- 
proved value  of  the  land,  in  case  of  alienation  by  the 
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*husband,  but   must  take   her   dower   according   to   the        1822 
value  at  the  time  of  the  alienation.     This  was  the  old  doc-  V-**~N'-*W 
trine  of  the  common  law,  and  the  case  in  17  H.  III.  is 
cited  in  Fitz.  Ab.  tit.  Dower,  s.  192.  for  the  rule,  that  the      where    ih< 


wife  shall  have  her  dower,  without  the  improvements  made 
by  the  purchaser  from  the  husband.  So,  in  Perkins,  tit. 
Dower,  s.  328.,  referring  to  the  same  place  in  Fitzherbert,  |°  the  ,.valuc  a 

'   the      time      of 

it  is  stated,  that  if  the  husband  enfeoff  a'  stranger,  who  alienallon- 
improves  and  makes  the  land  more  valuable  by  the  year, 
the  wife  shall  not  have  her  dower,  "  but  according  to  the 
«alue  it  was  at  in  the  time  of  the  husband  "  Again  the  rule 
is  stated  by  Sir  Matthew  Hale  to  be,  that  the  heir  is  not 
bound  to  warrant,  except  according  to  the  value,  as  it  was 
'*  at  the  time  of  the  feoffmcnt  ;  "  and  the  wife  cannot  recover 
against  the  feoffee  more  than  he  could  recover  in  value 
against  the  heir.  (MSS.  of  Sir  Matthew  Hale,  cited  by 
Mr.  Hargrove,  note  193.  to  Co.  Lift.  32.  a.) 

These  old  authorities  refer  to  the  time  of  the  alienation 
by  the  husband,  for  the  true  period  at  which  to  estimate 
the  value.  There  can  be  no  doubt  of  the  meaning  of 
these  cases  ;  and  if  the  land  has,  subsequently,  by  improve- 
ments, increased  in  value,  the  wife  cannot  recover  against 
the  feoffee  more  than  the  value  at  the  time  of  the  feoffment, 
or  at  the  time  of  the  husband,  because  the  feoffee  cannot 
recover  on  his  warranty  more  by  way  of  indemnity  against 
the  heir.  The  rule  is  founded  in  sound  policy,  and  does 
oot  discourage  the  purchaser  from  making  improvements. 

If  the  husband  dies   seised,  the   heir  may  assign    the     if  the  husband 

.  ._  ,  .  .  .  dies  seised,  the 

dower  when  he  pleases  ;  and  it  he  neglects  it,  and  improves  widow     takci 

...  •      MI-  f  ')cr    <'owcr,    at 

the  land  by  cultivation  or  buildings,  belore  the  assignment,  the  value  at  the 
it  is  his  own  voluntary  act,  with  knowledge  of  his  rights;  si^ed'toherbv 
and  the  widow  takes  the  value,  in  that  case,  at  it  is  at  the 
time  of  the  assignment.     The  rule  is   fixed  and  steady  ; 
and  whether  the  land  be  improved  in  value,  or  whether  it 
be  impaired  in  value,  in  the  time  of  the  heir,  the  endow- 
ment *is  still  to  be  according  to  the  value  at  the  time  of  the       [  *  261  ] 
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1822.  assignment.  (Co.  Litt.  32.  a.)  And  why  should  not  the 
s— •^v-**—'  rule  be  equally  fixed  in  the  present  case  ?  The  purchaser 
t.LE  ought  not  to  be  exclusively  entitled  to  his  election,  to  take 
the  time  from  the  alienation,  or  from  the  husband's  death, 
as  may  best  suit  his  interest.  It  would  be  very  unreasona- 
ble to  give  that  election  to  the  purchaser,  and  deny  any 
choice  to  the  widow.  The  rule,  to  be  equal  and  just,  must 
be  mutual.  If  the  purchaser  is  entitled  to  take  the  period 
of  the  husband's  death,  when  the  land  has  depreciated 
since  his  purchase,  the  widow  ought  to  be  entitled  to  take 
the  same  period,  if  the  land  had  risen  in  value.  It  is  not 
to  be  supposed,  that  the  period  can  be  ambulatory,  at  the 
choice  of  the  purchaser,  and  that  the  widow  shall  have 
no  choice  in  the  case.  But  there  is  no  color  in  the  books 
for  the  suggestion,  that  the  time  is  unsettled,  and  de- 
pending on  the  volition  of  either  party.  It  may  suit  the 
interest  of  the  defendant,  to  take  the  period  of  the  hus- 
band's death,  in  this  particular  case ;  and,  perhaps,  in  the 
very  next  case  that  arises,  it  might  equally  suit  his  in- 
terest to  take  the  period  of  the  alienation,  for  the  estimate 
of  the  value.  The  rules  of  law  are,  however,  not  subject  to 
such  alternation ;  and  it  is  settled,  from  time  immemorial, 
and  on  principles  of  justice  and  sound  policy,  that  the  value 
of  the  dower,  in  case  of  alienation  by  the  husband,  is  to 
be  taken  at  the  time  of  the  alienation,  and  not  subsequent- 
ly, and  the  rule  is  not  to  be  disturbed  to  suit  the  views  of 
one  party. 

Whether  the       It  might,  possibly,  be   made  a  question,  whether  the 
iied  to  the  ad-  widow  is  entitled  to  the  advantage  of  any  increase  in  the 
increase  o°f  vai-  value  of  the  land  by  extrinsic  causes,  and  not  from  actual 
T,  improvements,  or  whether  she  was  still  to  have  one  third 
of  the  rents,  or  one  third  of  the  land,  or  whether  the  quan 
tity  of  each  was  to  be  reduced  to  the  value  at  the  time  of 
alienation.     Suppose  a  valuable  mine  of  coal  or  ore,  or  a 
valuable  spring  of  mineral  or  salt  water,  should  be  dis 
f  *  262  ]        covered  *on  the  land,  subsequent  to  the  alienation  ;  or  sup 
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pose  some  revolution  in  commerce,  or  some  great  internal 
improvement,  as  the  line  of  a  canal  for  instance,  should 
suddenly  increase  the  land  in  the  hands  of  the  purchaser  a 
hundred  fold,  would  the  widow  take  her  dower  at  this  in- 
creased value  ?  I  state  these  points,  without  giving  any 
opinion  upon  them,  for  they  do  not  arise  in  this  case ;  and 
a  very  little  reflection  on  the  subject  would  teach  us,  that 
the  rule,  as  it  stands,  is  the  most  favorable  to  the  purchaser. 
Take  one  case  with  another,  the  land  is  more  likely  to  in- 
crease than  to  diminish  in  value,  because  land  is  almost 
every  where,  in  this  country,  in  a  state  of  rapid  improve- 
ment ;  and  the  widow  would  be  the  gainer,  in  most  cases, 
over  the  purchaser,  if  we  had  it  in  our  power  to  dislocate 
the  rule  of  computation,  and  transfer  it  from  the  time  ol 
alienation  to  the  time  of  the  husband's  death. 

The  next  question  is,  whether  we  are  to  take  the  date 
of  the  mortgage,  or  of  the  release  of  the  equity  of  redemp- 
tion, as  the  period  of  alienation,-  within  the  meaning  of 
the  rule. 

The  husband,  in  this  case,  retained  the  possession  until 
after  the  release  of  the  equity  ;  and  a  mortgagor  in  posses- 
sion is  regarded  by  this  Court  as  the  owner  of  the  estate, 
and  as  dying  seised,  in  respect  to  the  dower  of  his  wife,  in 
case  he  dies  before  entry  or  foreclosure  by  the  mortgagee. 
I  have  no  difficulty,  therefore,  in  taking  the  time  of  the  re- 
lease as  the  period  of  alienation,  from  which  the  value  of 
the  dower  is  to  be  computed. 

Taking,  then,  the  24th  of  March,  1817,  as  the  true  pe- 
riod, the  average  value  of  the  premises,  on  that  day,  may 
be  estimated  at  7333  dollars,  exclusive  of  the  subsequent 
improvements.  The  interest  of  one  third  of  that  sum  is 
171  dollars,  10  cents;  and  that  would  appear  to  be  the 
oroper  assessment,  if  the  defendant  is  to  pay  (as  he  assents 
o  pay)  an  annuity,  instead  of  submitting  to  an  assignment 
of  one  third  of  the  realty  by  metes  and  bounds.  Why 
•should  not  the  interest  upon  the  one  third  of  the  actual 
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If  (he  husband 
mortgages  the 
land,  and,  after- 
wards, releases 
the  equity  ol 
redemption,  the 
time  of  the  re- 
lease is  the  time 
of  alienation, 
when  the  value, 
as  to  dower,  if 
to  be  taken. 


[  *  263  J 


263  CASES  IN  CHANCERY. 

1822         value  of  the  premises  at  the  time  of  alienation,  be  the  incus- 
^-**^^~^~s  ure  of  the  annuity  ?     I  do  not  know  that  there  can  be  a 
more  just  and  certain  rule  by  which  we  can  ascertain  the 


Whcr     the  amount  °f  tne  annuity.     When  an  estate  is  sold  under  a 
leiiaut,  instead  power  m  a  wjll  or  by  order  of  this  Court,  and  the  widow 

of        assigning   r  J 


dower,  consents  consents  to  join  in  the  sale,  and  take  the  value  of  her  dower 

to  pay  an  annu-  J 

ity,  the  »^er«<  out  of  tne  purchase  money,  she  takes  either  a  gross  sum 

ot  one  third  of  J  ' 

the    value  of  liquidated  by  the  value  of  her  life,  according  to  the  tablet* 

the  land,  at  the  * 

lime  of  aiiena-  of  l|fe  annuities,  or  she  has  the  interest  of  one  third  of  the 

tjon,  is  (he  prop 

er  measure  of  purchase  money  secured  to  her  for  life. 

it.      But    some 

deduction  is  to       But  it  is  suggested,  that  there  ought  to  be  an  abatement 

be  made,  where   .  ... 

there  are  houses,  in  the  amount  of  the  annuity,  on  account  of  necessary  re- 

for  repairs,  and         .  •     t_        •_»••«•      a 

risk  against  loss  pairs,  and  the  risk  by  the  defendant  of  destruction,  or  the 

f>V  lire* 

expense  of  the  premium  of  insurance  of  the  dwelling- 
nouse.  Some  deduction  from  the  annual  amount  of  the 
annuity  would  seem  to  be  reasonable  ;  for  suppose  that, 
instead  of  the  commutation  assented  to  in  this  case,  the 
plaintiff  had  chosen  to  have  part  of  the  dwelling-house  and 
yard  assigned  her,  would  she  not  have  run  the  risk  of  loss 
of  her  enjoyment  of  the  buildings  by  fire,  and  would  she 
not  have  been  responsible  for  permissive  waste,  and  so  fai 
bound  to  contribute  to  reasonable  reparations  ?  The  diffi- 
culty consists  in  ascertaining  what  ratable  deduction  ought 
to  be  made.  There  is  no  certain  ratio  to  be  prescribed. 
If  one  per  cent,  be  deducted  from  the  annuity,  I  should 
suppose  it  to  be  a  reasonable  and  sufficient  deduction. 
Instead  of  seven  per  cent,  on  the  one  third  of  the  value, 
take  six  per  cent.,  and  that  will  reduce  the  annuity  to  146 
dollars,  66  cents.  This  leaves  a  yearly  allowance  of  24 
dollars  and  44  cents,  for  reparations  and  risk. 

The  remaining  question  is,  as  to  costs.  When  the  heir 
or  purchaser  throws  no  impediment  in  the  way  of  the 
widow's  claim,  costs  are  not  given  to  her.  If  the  defend- 
ant sets  up  any  unfounded  pretence,  so  as  to  create  a  vexa- 
tious resistance,  the  rule  is  to  give  the  dowress  costs,  but 
[  *  264  ]  not  *otherwise.  The  rule  was  so  declared  in  Luca*  v. 
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Calcroft,  (1  Bro.  134.  Note  to  1  Fes.  fy  Bea.  -20.  S.  C.) 
In  Curtis  v.  Curtis,  (2  .Zfro.  620.)  the  master  of  the  rolls 
observed  that  the  dowress  has  no  costs  where  the  heir  has 
thrown  no  difficulties  or  impediment  in  the  way ;  and  if  he 
admits  the  widow's  case,  he  is  safe.  In  Morgan  v.  Ruder,  Costs  no\  a.- 

*        '  lowed  on  a  bill 

(I  Ves.  fy  Bea.  20.)  the  master  of  the  rolls  gave  costs,  be-  for  dower,  ;r 

.  there  has  been 

cause  the  widow  had,  without  any  just  pretence,  been  vex-  no  undue  hin- 

derance  to  the 

atiously  kept  out  of  her  dower  by  the  heir.     The  same  claim,  on  th« 

part  of  the  de- 

principle,  as  to  costs  on  a  bill  for  the  assignment  of  dower,  fondant, 
was  adopted  by  this  Court,  in  Hazen  v.  Thurber ;  (4  Johns. 
Ch.  Rep.  604.)  and  again  in  Genet  v.  Genet,  decided  on 
the  7th  of  February  last ;  and  in  both  of  these  cases  costs 
were  denied,  because  no  vexation  or  undue  hinderance  of 
the  claim  was  shown  or  proved. 

The  answer  of  the  defendant  admits  the  plaintiff's  right 
to  dower,  and  denies  that  he  ever  refused  to  assign  to  the 
plaintiff  her  dower  according  to  law  ;  and  he  accepts  the 
offer  of  the  plaintiff  made  in  the  bill  to  pay  annually,  and 
to  give  sufficient  security  for  the  annual  payment  of 
an  adequate  sum  of  lieu  of  dower.  But  in  a  negotiation 
between  the  defendant  and  the  son  and  agent  of  the  plain- 
tiff, respecting  the  amount  of  such  annuity  in  lieu  of  dower, 
the  parties  differed.  The  plaintiff  insisted,  that  the  annu- 
ity should  be  computed  according  to  the  value  of  the  prem- 
ises at  the  time  of  the  alienation,  and  the  defendant  con 
tended  that  the  sum  snould  be  estimated  according  to  the 
depreciated  value  of  the  premises,  at  the  death  of  the  hus- 
band ;  and  under  that  difference  of  opinion,  the  suit  was 
instituted.  The  defendant  was  clearly  in  an  error  as  to 
the  data  upon  which  the  annuity  was  to  be  computed  ;  but 
the  commutation  in'lieu  of  dower  was  altogether  a  matter 
of  agreement  and  consent  between  the  parties,  and  there  is 
no  evidence,  that  the  defendant  has  thrown  any  impediment 
in  the  way  of  the  plaintiff's  title  and  right  of  dower,  if  she 
had  chosen  to  have  her  dower  duly  assigned  to  her  accord- 
ing *to  law.  On  the  contrary,  he  admits  her  right,  and  [  *  265  ] 
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1822  denies  he  ever  refused  to  assign  dower,  in  case  it  had 
been  duly  demanded.  All  that  he  did,  was  to  insist  upon 
certain  terms,  which  were  inadmissible,  when  the  parties 
treated  with  each  other  on  the  ground  of  compromise,  and 
endeavored  to  settle  the  principles  of  the  commutation.  If 
the  plaintiff  had  then  demanded  her  dower  to  be  assigned, 
and  he  had  made  resistance,  and  compelled  her  to  resort  to 
this  Court,  the  case  would  have  had  a  just  foundation  for 
costs. 

As  it  is,  I  do  not  think  the  plaintiff  has  brought  her  claim 
for  costs  within  the  doctrine  of  the  cases  on  the  subject. 

The  plaintiff,  by  her  bill,  offers  to  accept  "  of  an  ade- 
quate sum  yearly,  in  lieu  and  bar  of  her  dower ;"  and  the 
defendant  accepts  the  offer  "  to  pay  annually,  and  to  give 
sufficient  security  for  such  annual  payment ;  "  and  I  can- 
not require,  as  has  been  suggested  on  the  part  of  the  plain- 
tiff, that  the  payments  should  be  quarter  yearly. 

I  shall,  accordingly,  declare,  that  the  value  of  the  dower 
is  to  be  computed  from  the  time  of  the  alienation,  on  the 
27th  day  of  March,  1817,  and  that  the  defendant  pay,  an- 
nually, from  the  3d  day  of  September,  1821,  to  the  plaintiff, 
during  her  life,  146  dollars  and  66  cents,  and  give  adequate 
security  for  the  payment,  to  be  approved  of  by  a  master, 
and  that  no  costs  be  charged  by  either  party  against  the 
other. 

Decree  accordingly. 
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M.  I.  ROOSEVELT  against  R.  MARK  AND  L.  MARK 

Where  a  creditor  takes  from  his  debtor  a  bond,  or  sealed  note,  and 
warrant  of  attorney,  to  confess  judgment  thereon,  as  security  for 
the  moneys  lent  and  advanced  to,  and  responsibilities  incurred  for 
his  debtor,  he  cannot,  afterwards,  resort  to  an  action  ofassumpsit, 
on  any  implied  or  verbal  promise  of  payment  or  indemnity,  but 
must  look  to  the  securities  alone. 

A  bond  taken  as  collateral  security  for  actual  advances  and  responsi- 
bilities, is  a  legal  debt,  provable  under  a  commission  of  bank- 
ruptcy ;  and  the  bankrupt  may,  therefore,  set  up  his  discharge  as 
a  bar  to  any  of  the  demands  which  such  security  was  intended  to 
cover. 

ao,  a  judgment  given  by  the  debtor  to  T,,  in  trust  for  such  creditor, 
as  collateral  security  for  existing  advances  and  responsibilities,  is 
legal,  and  was  provable  under  the  late  bankrupt  law  of  the  United 
States  ;  and  all  the  demands  to  secure  which  the  judgment  was 
given,  are  barred  by  the  certificate. 

Hut  where  a  judgment  or  other  security  is  taken,  merely  by  way  of 
indemnity,  and  such  is  the  condition  of  the  bond,  then,  until  the 
party  is  damnified,  by  having  paid,  it  cannot  be  proved  as  a  debt, 
by  him,  or  by  trustees  for  his  benefit. 

(fa  demand  on  a  simple  contract  can  be  enforced  in  equity,  as  well 
as  at  law,  and  the  creditor  files  his  bill  in  equity,  the  defendant 
will  be  allowed  the  benefit  of  the  statute  of  limitations,  if  it  would 
have  been  a  good  plea  in  bar  to  an  action  at  law. 

An  acknowledgment  by  a  party,  to  take  the  case  out  of  the  statute 
of  limitations,  must  be  of  a  present  subsisting  debt,  and  unquali- 
fied ;  and  the  acknowledgment  must  be  by  the  party  himself. 
Any  payment  or  act  of  his  assignees,  or  trustees,  who  are  not  par- 
ties to  the  contract,  or  under  any  personal  obligation  to  pay  or  con- 
tribute, is  not  sufficient  to  create  a  constructive  acknowledgment 
of  the  original  debtor. 

A  devise  of  real  and  personal  estate,  for  the  payment  of  just  debts, 
does  not  revive  a  debt  barred  by  the  statute  of  limitations,  or  dis- 
charged by  a  certificate  of  bankrupt 

THE  bill  was  filed  on  the  third  of  November,  1821,     -/«*<  M  «M 

15,    ami     Att- 

against  the  defendants,  Rosetta  Mark  and  Louis  Mark,  as  /r«««2i. 
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1822.       *executors  of  Jacob  Mark,  deceased,  for  an  account  of  tht 
estate  of  the  testator,  and  charging  the  estate  with  advances 
made  to  the  firm  of  Mark  fy  Speyer,  of  the  city  of  New- 
York,  of  which  Jacob  Mark  was  a  partner,  and  for  respon 
sibilities  incurred  for  that  house. 

The  plaintiff,  between  1796  and  1799,  loaned  moneys 
to,  and  endorsed  notes,  and  became  bound  in  bonds,  as 
surety,  and  without  any  valuable  consideration,  for  the 
house  of  M.  fy  S.  These  responsibilities  were  assumed 
under  a  promise  of  security,  and  indemnity  and  payment 
There  were  seven  notes  drawn  by  M.  fy  S.,  and  endorsed 
by  the  plaintiff;  and  there  were  five  bonds  entered  into  by 
the  plaintiff,  with  M.  fy  S.  as  their  surety ;  all  these  notes 
and  bonds  were  due  and  payable,  and  the  plaintiff  fixed  as 
endorser,  before  the  bankruptcy  of  M.  &f  S. ;  and  they 
were  paid  by  the  plaintiff  since  the  bankruptcy,  and  at 
different  times,  between  the  years  1800  and  1810.  M.  8f 
S.  dissolved  their  partnership  in  August,  1799,  after  all 
these  responsibilities  had  been  incurred,  and  M.  took  the 
joint  property,  and  undertook  to  pay  all  the  joint  debts, 
and  renewed  to  the  plaintiff  his  promise  to  give  security. 
On  the  10th  of  December,  1799,  M.  gave  to  the  plaintiff 
a  sealed  note  for  fifty  thousand  dollars,  payable  in  60  days, 
with  a  warrant  of  attorney  to  confess  judgment  thereon ; 
the  note  was  given  as  a  collateral  security  for  the  respon- 
sibilities of  the  plaintiff.  The  note  and  warrant  were  exe- 
cuted and  delivered  to  the  plaintiff,  and,  shortly  afterwards, 
were  deposited  by  the  plaintiff,  at  the  request  of  M.,  with 
Nicholas  I.  Roosevelt,  as  trustee  for  the  plaintiff,  to  remain 
in  his  hands  until  it  was  necessary  to  have  judgment  en- 
tered thereon  for  the  plaintiff's  security,  and  to  be  returned 
when  the  plaintiff  should  require  it.  In  March,  1800,  the 
plaintiff  applied  to  N.  L  R.  for  the  note  and  warrant,  and 
fie  refused  to  deliver  them  up ;  and  they  were  retained  by 
him,  and  not  delivered  up  to  the  plaintiff  until  1808  ;  and 
i  *  268  ]  when  the  plaintiff  applied  to  *M.  to  consent  or  direct  tha 
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Jhe  note  and  warrant  should  be  delivered  uj    or  to  give  the        1822. 
olaintiff  other  sufficient  security  in  lieu  thereof,  he  refused  ^-^~v~*«»-' 

,   ,.  ROOSEVELT 

to  give  his  consent  to  have  the  note  delivered  up,  but  v. 

promised  other  ample  security  as  a  substitute  for  the  note 
und  warrant.  He  stated,  afterwards,  that. his  object  in  re- 
questing the  note  to  be  deposited  with  N.  I.  R.,  was  to 
prevent  the  plaintiff  from  entering  up  judgment  on  it  with- 
out necessity ;  and  both  N.  I.  R.  and  M.  refused  to  give 
consent  to  the  plaintiff  to  enter  up  judgment  upon  the  note, 
on  the  ground  that  it  was  not  necessary,  and  might  em- 
barrass M,  in  the  sale  of  his  real  estate.  On  the  15th  of 
April,  1800,  M.,  who  had  refused  to  give  a  judgment  or 
mortgage  directly  to  the  plaintiff,  for  fear  his  property 
would  be  sacrificed,  executed  a  deed  in  fee,  to  Townsend 
&•  Jones,  of  a  large  tract  of  land  in  Oneida  county,  and 
a  lot  in  the  city  of  Neio-York,  and  the  same  was  directed 
and  intended  for  the  benefit  and  security  of  the  plaintiff  in 
the  first  instance.  He,  also,  executed  to  them  a  bond, 
with  a  warrant  of  attorney,  to  confess  judgment  thereon, 
in  the  penalty  of  200,000  dollars,  conditioned  to  pay 
100,000  dollars  on  the  18th  of  April,  1800;  and  this 
was  directed  and  intended  equally  for  the  plaintiff's  benefit. 
The  deed  and  the  bond  were  absolute  on  the  face  of  them, 
but  were  avowedly  executed  upon  the  trusts  afterwards 
declared,  and  judgment  was  entered  on  the  bond  the  19th 
of  April,  1800.  On  the  31st  of  May,  1800,  the  grantees 
in  the  deed  executed  a  formal  declaration  of  trust,  (which, 
from  accident  and  business,  was  prevented  from  being  con- 
current in  time  with  the  deed,)  and  which  recited  the 
giving  of  the  bond,  warrant  of  attorney,  and  deed ;  and 
that  the  plaintiff  had,  without  any  consideration,  loaned 
moneys  and  become  bound  as  surety  for  M.  fy  S.,  to 
25,000  dollars,  and  upwards;  and  that  M.  &/•  S.  had 
considered  it  to  be  their  duty  to  indemnify  him  against 
those  responsibilities.  The  trustees  then  declared,  that 
the  bond,  warrant,  judgment,  *and  conveyance,  were  given  [  *  269  ] 
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1822.  in  trust  "  f°r  tne  benefit,  security,  and  payment  of  the 
^•^•^"~**~x  plaintiff,  of  all  moneys  so  loaned  by  him  to  M.  fy  .S'.,  and 
v.  of  all  such  sums  of  money  as  he  had  been,  or  thereafter 
might  be,  compelled  to  pay,  for  or  on  account  of  M.  fy  S., 
by  reason  of  his  voluntary  endorsements,  or  other  engage- 
ments for  them,  or  either  of  them."  Other  trusts  were  de- 
clared of  the  residue  of  the  property,  after  the  expenses 
of  the  trust,  and  the  demands  of  the  plaintiff,  should  have 
been  satisfied;  and  the  trustees  were  authorized  to  sell 
the  trust  premises,  and  to  issue  execution  on  the  judgment 
against  the  property,  but  not  against  the  body  of  M. 

Shortly  after  this  declaration  of  trust,  the  plaintiff,  not 
being  fully  satisfied  with  this  security,  as  a  substitute  for 
the  note,  applied  to  M.  for  further  and  additional  security ; 
and,  accordingly,  on  the  13th  of  June,  1800,  M.  gave  the 
plaintiff  an  order  on  John  Ferrers,  for  insurance  moneys 
received  for  M.  On  the  llth  of  July,  1800,  M.  fy  S. 
became  bankrupts ;  and  in  October,  1800,  they  obtained 
a  certificate  of  discharge.  None  of  the  demands  of  the 
plaintiff,  nor  any  of  the  securities  aforesaid,  were  proved 
under  the  commission  of  bankruptcy,  and  no  dividend  has 
been  declared  by  the  assignees.  The  plaintiff  received 
some  moneys,  under  the  order  upon  Ferrers,  in  1803,  and 
again  in  1820;  and  he  was  prosecuted  at  law  and  in 
equity,  by  the  assignees  of  M.,  to  have  that  order  upon 
Ferrers  set  aside.  S.,  one  of  the  partners  of  M.  fy  S., 
died  abroad  in  1816;  and  in  1820,  the  plaintiff  filed  a  bil) 
in  this  Court,  against  Jones,  the  surviving  trustee,  and 
M'Menomy,  the  surviving  assignee,  under  the  bankruptcy 
of  M.  fy  S.,  and  against  M. ;  and  he  set  forth  his  ad- 
vances, &c.,  and  prayed  for  an  account,  and  that  the  trust 
property  remaining  might  be  sold,  and  he  paid.  A  refer- 
ence was  had  by  consent,  and  a  report  of  35,338  dollars 
due  to  the  plaintiff,  besides  costs,  &c.,  to  3351  dollars,  was 
*270  ]  made,  and  the  trust  property  was  ordered  to  be  *sold.  It 
was  sold,  accordingly,  for  7813  dollars,  subject  to  dower 
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to  3104  dollars;  and  the  costs  of  the  suits  were  4000  1822. 
dollars.  In  1821,  M.  died,  and  by  his  will,  dated  the  26th 
of  February,  1820,  he  bequeathed  his  property,  "  the  same 
being  mostly  engaged  in  mercantile  pursuits,  after  all  his 
engagements  were  fulfilled,  to  the  defendant."  He  also 
directed,  "  that  the  trade  he  had  been  engaged  in  for  some 
time  past  should  be  continued  after  his  decease  by  his 
nephew,"  (the  defendant.)  He  gave  to  his  wife  "one 
half  of  all  his  property  which  should  remain,  after  all  con- 
tracts, of  what  nature  and  kind  soever  made  by  him,  were 
fulfilled."  He  further  added,  that  "  it  was  -his  will  and 
desire,  that  all  contracts,  whether  bonds,  notes,  letters, 
agreements,  or  otherwise,  should  be  punctually  and  honor- 
ably fulfilled  and  performed." 

An  order  of  reference  was  entered,  by  consent,  and  with 
a  reservation  of  all  the  points  in  the  case,  to  compute  the 
amount  due  to  the  plaintiff  by  reason  of  the  matters  in  the 
bill.  The  report  of  the  master  stated,  that  there  was  due 
to  the  plaintiff,  on  the  22d  of  January  last,  for  principal 
and  interest,  31,894  dollars  and  25  cents. 

June  14th.  The  cause  was  this  day  brought  to  a  hear- 
ing, on  the  pleadings,  proofs,  and  exhibits. 

J.  I.  Roosevelt,  jun.  for  the  plaintiff,  contended,  1. 
That  the  certificate  of  discharge  of  Jacob  Mark,  under  the 
bankrupt  law,  was  no  bar  to  this  suit.  It  was  not  a  debt, 
at  the  time,  provable  under  the  commission.  Where 
money  is  paid  by  a  surety  after  the  bankruptcy  of  his  prin- 
cipal, on  bonds  or  notes,  executed  or  endorsed  before, 
though  not  due  at  the  time  of  bankruptc) ,  the  surety  may 
recover  the  amount  paid  from  his  principal,  notwithstanding 
the  certificate.  This  was  the  settled  doctrine  in  England, 
at  the  time  of  passing  the  bankrupt  law  of  the  United 
States;  (Cowp.  525.  Doug-.  166.  note.  4  Term  Rep. 
714.  3  *lVils.  347.)  and  the  doctrine  has  been  recognized  [*271  ] 
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1822.  ty  tnis  Court  in  the  case  of  frost  v.  Carter  (1  Johns 
Cases,  73.)  and  in  subsequent  cases,  (6  Johns.  Rep.  126 
9  Johns.  Rep.  127.  15  Johns.  Rep.  467.  17  Johns.  Rep. 
45.)  arising  under  our  insolvent  act,  the  language  of  which 
is  similar  to  that  of  the  English  bankrupt  law.  The  bank- 
rupt law  of  the  United  States  was  framed  with  a  view  to 
the  English  statutes  and  decisions  on  the  subject.  The 
34th  and  39th  sections  are,  in  substance,  the  same  as  7 
Geo.  I.  ch.  31.  s.  2.,  and  19  Geo.  II.  ch.  32.  s.  2.  By 
mentioning  de  namls  as  bottomry  and  respondentia,  specially, 
as  provable,  it  is  fairly  to  be  inferred,  that  all  other  contin- 
gent demands  were  intended  to  be  excluded.  The  provis- 
ion, also,  as  to  interest,  shows  that  the  demand  must  be 
certain,  both  in  amount,  and  at  the  time.  As  to  the  terms, 
"  might  have  been  proved,"  they  had  acquired  a  precise 
and  almost  technical  meaning,  both  in  the  English  and 
American  Courts.  The  uniform  language  of  the  authorities 
has  been,  that  "debts  provable  under  the  commission, 
and  debts  to  be  discharged  by  the  certificate,  are  con- 
vertible terms."  (2  Bos.  Sf  Putt.  1.  1  Games'1  s  Rep 
588.  1  Johns.  Rep.  97.  2  Sergeant  fy  Rawle,  208.  4 
Burr.  2446.  6  Johns.  Rep.  126.  1  Atk.  129.  1  H.  Bl. 
640.  2  Term  Rep.  714.) 

The  sealed  note  and  warrant  of  attorney  were  not  an 
extinguishment  of  the  engagement  to  give  security,  and  to 
indemnify  the  plaintiff.  A  collateral  security,  though  of  a 
higher  nature,  does  not  extinguish  the  original  debt.  (I 
Chitty's  PL  97.  8  Johns.  Rep.  62.  7  Term  Rep.  364. 
Doug.  97.  1  Barnw.  fy  Alders.  491.  3  Johns.  Ch.  Rep. 
452,  453.) 

Again,  the  note  was  in  the  hands  of  N.  I.  7?.,and  was 
nothing  else  than  a  bond  of  indemnity,  and  could  not  be 
proved  as  a  debt  under  the  commission. 

The  trust  lands  were  conveyed  by  way  of  mortgage,  or 
collateral  security,  not  in  satisfaction  of  a  debt. 

[*272  J  *As  to  the  trust  judgment;  supposing  that  it  had  been 
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confessed  directly  to  the  plaintiff,  it  would  then  have  been  lS2i>. 
no  more  than  a  collateral  security  of  a  higher  nature,  given 
by  one  of  two  joint  contractors,  and  would  not  have  pre- 
vented  the  creditor  from  suing  the  original  debtors,  M.  and 
S.t  in  ussumpsit,  on  their  contract,  or  joint  promise  to  in- 
demnify. There  being,  then,  two  distinct  subsisting  en- 
gagements, the  discharge  of  the  one,  even  if  it  were  ad- 
mitted, would  not  discharge  the  other.  (1  Burr.  436.  7 
Term  Rep.  612.  6  Term  Rep.  695.  2  BL  Rep.  1317. 
Mechanics  and  Farmers'  Bank  v.  Capron,  15  Johns.  Rep. 
467.  Clinton  v.  Hart,  1  Johns.  Rep.  375.  8  Term  Rep. 
386.)  But  the  plaintiff  had  no  legal  rights  under  this  trust 
judgment ;  it  gave  him  nothing  but  an  equitable  claim 
upon  the  trustees,  for  whatever  they  might  receive  under  it. 

The  plaintiff  could  not,  by  virtue  of  any  right  under  the 
judgment,  have  been  a  petitioning  creditor.  (2  Str.  899.) 
There  was  no  Court  of  equity  which  could  compel  the 
commissioners  of  a  bankrupt  to  allow  the  debt  to  be  proved. 
(7  Crouch,  279.  6  Cranch,  307.)  The  bankrupt  law, 
having  passed  subsequently  to  all  these  engagements  and 
contracts,  is  to  be  construed  strictly,  and  not  in  reference 
to  any  thing  done  prior  to  the  day  in  which  the  act  went 
into  operation.  (7  Johns.  Rep.  501.  2  Gallis.  139.) 

2.  The  next  question  is,  whether  the  plaintiff's  demand 
is  barred  by  the  statute  of  limitations.  That  the  statute 
is  no  bar,  is  clear,  (1.)  Because  until  the  27th  of  June, 
1820,  the  plaintiff's  demands  were  involved  in  an  open 
and  running  account;  (5  Cranch,  15.  2  Dallas,  264.) 
(2.)  Because  there  have  been  partial  payments  made 
within  six  years,  by  the  agent  of  Mark,  who  has,  more- 
over, repeatedly  acknowledged  the  existence  of  the  plain- 
tiff's claim  against  him.  (I  Hen.  Bl.  34.  Doug.  639. 
1  Cotvp.  394.  5  Esp.  145.  Ballot,  on  Limit.  205. 
Loft's  Rep.  86.  4  East,  604.  599.  4  Johns.  Rep.  461. 
6  *  Johns.  Rep.  267.  13  Johns.  Rep.  288.  15  Johns.  Rep.  [  *  273  J 
3.  516.  17  Johns.  Rep.  330  1  Sergt.  Sf  Rawlc's  Rep 
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1822.       18°-     2  -H-  #*•  340.     1  Powell  on  Mort.  270      4 

317      6  CrancA,  8.     5  Tau/if.  596.     8  Cranck,  S:J  } 

(4.)  Because  many  of  the  payments  being  made  OP 
specialties,  the  action  cannot,  properly,  be  said,  in  the  Ian 
guage  of  the  act,  to  be  founded  on  a  contract  without  spe 
cialty,  although  it  may  not  be  founded  on  the  specialty 
itself. 

(5.)  Because  Mark  having  guarantied  the  sufficiency 
of  the  trust  securities,  the  plaintiff  could  not,  in  equity,  call 
upon  him,  until  those  securities  were  exhausted.  The 
credit  was  extended.  The  right  of  action  on  the  guaranty 
did  not  accrue  until  the  sale  of  the  lands,  in  1820.  And, 
until  the  contingency  happened,  the  statute  did  nol  begin 
to  run.  (1  Bl.  Rep.  354.  4  Johns.  Ch.  Cases,  132.) 

(6.)  Because  of  the  effect  of  the  trust  judgment,  which. 
if  it  be  a  valid  and  subsisting  security  for  the  purposes  de- 
clared, the  statute  can  have  no  application  ;  for  it  is  no 
longer  a  contract  without  specialty. 

(7.)  Because  Mark,  by  his  will,  intended  thai  this  debt 
should  be  paid  by  his  representatives,  if  the  securities 
failed.  (Toller's  Law  of  Executors,  288.  Cowp.  544.  2 
Vernon,  141.  Free,  in  Ch.  385.  6  Bro.  P.  C.  630.  3 
P.  Wms.  79.  2  Ambl.  525.) 

S.  Jones,  lor  the  defendants.  1.  The  debt  of  the  plain- 
tiff is  barred  by  the  certificate  of  discharge  under  the  bank- 
rupt law.  The  individual  promise  of  Mark  was  merged 
in  the  judgment.  The  judgment  was  incident,  not  to  that 
particular  engagement,  but  to  the  whole  arrangement 
among  the  parties.  Where  a  creditor  takes  such  a  judg- 
ment as  an  absolute  security,  he  can  never,  afterwards,  re- 
turn against  the  principal,  upon  the  original  demand.  (2 
Term  Rep.  100.  640.  7  Term  Rep.  97.)  The  judg- 
ment might  have  been  proved  under  the  commission.  It 
was  set  forth  at  large  in  the  declaration  of  trust,  and  R 
[  *  274  ]  *was  consulted  as  to  its  entry.  In  cases  of  bankruptcy 
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the  legal  debt  due,  though  it  may  be  subject  to  a  defea-  1822. 
sance,  is  provable  under  the  commission.  The  case  cited 
from  Cowper,  was  that  of  a  simple  bond  of  indemnity.  If 
there  be  a  legal  debt,  though  it  may  be  liable  to  be  defeated 
on  a  future  contingency,  it  may  be  proved ;  as  a  bond, 
with  a  penalty,  where  it  has  become  forfeited,  or  where 
there  is  an  absolute  judgment  for  indemnity.  (1  Aik.  113. 
116.  8  Term  Rep.  386.  7  Ves.  301.  8  Ves.  334.  531. 
2  EL  Rep.  1106.  Doug.  519.  2  Rose,  416.  Whitm. 
Syst.  Bankr.  292.)  An  annuity  for  life  is  clearly  a  con- 
tingent debt;  yet,  if  secured  by  a  bond,  with  a  penalty, 
which  has  become  forfeited,  the  annuity  may  be  valued, 
and  the  debt  proved.  (2  Christ.  B.  L.  636.  600.  1  Sch. 
fy  Lefr.  50.  Cook's  B.  L.  61.  Clinton  v.  Hart,  1  Johns. 
Rep.  375.)  It  is  true,  that  a  debt,  purely  contingent  or 
uncertain,  cannot  be  proved ;  but  a  debt,  capable  of  being 
reduced  to  certainty,  may  be  proved ;  and  the  case  of  an 
annuity  bond  is  conclusive  on  this  point.  The  statute  speaks 
of  all  debts,  and  an  equitable  as  well  as  a  legal  demand  may 
be  proved ;  the  great  question,  in  all  cases,  is,  whether  the 
debt  or  demand  is  capable  of  being  reduced  to  a  certainty. 
It  is  said,  that  there  was  no  Court  of  equity  to  take 
cognizance  of  the  question,  and  to  compel  the  commission 
ers  to  admit  proof  of  a  debt.  In  England,  the  remedy  is 
before  the  chancellor,  sitting  in  bankruptcy.  Here  appli- 
cation might  have  been  made  to  the  judge  of  the  District 
Court  of  the  U.  S. ;  but  if  the  Courts  of  the  U.  S.  have 
no  jurisdiction,  then  the  remedy  must  be  in  the  Court  of 
Chancery  of  the  state.  It  is  now  a  matter  of  right  for  a 
creditor,  holding  a  security,  to  call  on  the  commissioners, 
and  to  have  the  property  sold  under  it.  (2  Rose,  63.  1 
res.  Sf  Bea.  548.  1  Rose,  322.  5  Ves.  357.  Whitm. 
Syst.  Bankr.  227.)  Indeed,  the  sale  of  the  securities  is, 
•n  practice,  made  under  a  general  rule,  without  any  partic- 
ular *application  for  it.  If  he  should  refuse  to  permit «  r  *  375 
•ale,  he  cannot  prove  his  debt,  but  must  look  exclusively 
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18*2-2.  to  his  security.  (1  Johns.  Rep.  37.  6  Term  Rip.  695. 
per  Grose,  J.)  The  original  promise,  then,  of  M.  was 
merged  in  the  security,  as  it  was  a  debt  which  might  have 
been  proved.  The  general  rule  is,  that  the  creditor  is  banod 
by  the  bankrupt's  certificate,  in  every  casein  which  his 
debt  might  have  been  proved  under  the  commission. 
Every  creditor,  who  has  a  right  to  prove  his  debt,  is  bound 
to  prove  it.  (7  Term  Rep.  565.  2  Bos.  fy  Pull.  204. 
211.  2  Christ.  B.  L.  602.  2  Hen.  Bl.  570.) 

2.  The  statute  of  limitations  is  a  bar  to  the  plaintiff's 
demand.  The  mere  acknowledgment  of  the  existence  of 
a  debt  ought  never  to  have  been  considered  as  taking  it 
out  of  the  statute ;  and  the  English  Courts  have,  of  late, 
shown  a  disposition  to  get  rid  6f  the  rule.  In  Sands  v. 
Gelston,  (15  Johns.  Rep.  511.)  Chief  Justice  Spencer  has 
endeavored  to  rescue  the  statute  from  a  construction  which 
would  nearly  destroy  it,  and  to  place  the  subject  on  rational 
grounds.  There  must  be  either  an  express  promise,  or 
sufficient  evidence  to  raise  an  implied  promise  to  pay  the 
debt.  (8  Johns.  Rep.  407.  11  Johns.  Rep.  146.  13 
Johns.  Rep.  288.  2  Saund.  64.  n.  a.) 

In  Clementson  v.  Williams,  (8  Cranch,  72.)  Chief  Jus- 
tice Marshall,  speaking  of  the  English  decisions,  says,  that 
they  have  gone  full  as  far  as  they  ought  to  be  carried; 
that  the  statute  of  limitations  was  entitled  to  the  same 
respect  with  any  other  statute,  and  ought  not  to  be  ex- 
plained away ;  that  an  acknowledgment,  as  to  the  origi- 
nal justice  of  the  account,  was  not  enough;  that  the 
statute  was  enacted  to  shield  persons  from  ancient  claims, 
whether  well  or  ill  founded,  which  may  have  been  discharged, 
but  the  evidence  of  the  discharge  lost.  In  Baltley  v.  Faulk- 
ner, (3  Barnw.  fy  Aid.  Rep.  288.)  Chief  Justice  Abbott 
says,  the  statute  of  limitations  was  intended  for  the  relief 
and  quiet  of  defendants,  and  to  prevent  persons  being  har- 
*  276  ]  assed  *at  a  distant  period  of  time;  and  Bayley,  J.,  ob- 
served, that  one  of  the  objects  of  the  statute  was,  that  ac 
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tions  should  be  brought  to  trial  at  a  period  of  time  when        1822. 
the  defendant  could  be  prepared  with  his  witnesses  to  meet 
the  charge. 

In  Brandramv.  Wharton,  (I  Barnw.  fy  Aid.  463.)  Lord 
Ellenborough  says,  that  the  doctrine  of  rebutting  the 
statute  of  limitations,  by  an  acknowledgment,  other  than 
that  of  the  party  himself,  began  with  the  case  of  Whitcomb 
v.  Whiting,  (Doug.  652.)  and  which,  he  observes,  was  a 
case  full  of  hardship.  He  remarks  on  the  great  inconve- 
nience of  the  doctrine,  and  that  he  was  not  prepared  to 
^xtend  it,  so  as  to  deprive  any  person  of  the  advantage 
given  by  the  statute,  by  means  of  an  implied  acknowledg- 
ment. A  devise  in  trust  for  the  payment  of  debts  does 
not  include  debts  barred  by  the  statute  of  limitations,  but 
only  subsisting  debts,  not  barred  at  the  time  of  the  testa- 
tor's death.  (1  Roberts  on  Wills,  219.  1  Schoaks  fy  Lefr. 
107.  3  AtJc.  107.  Ambl.  231.  15  Ves.  479.  486.  Sir 
Samuel  Romilly,  arguendo.) 

All  the  facts  in  this  case  warrant  the  presumption,  that 
the  debt  claimed  has  been  discharged.  The  plaintiff  kept 
silence  for  above  20  years ;  no  account  was  presented ; 
nothing  said  until  after  the  death  of  Mark.  In  1820, 
Mark  was  called  as  a  witness  by  the  plaintiff,  in  a  suit 
against  the  executors  of  Ferrers,  when  he  swore,  that  he 
had  no  interest  whatever  in  the  event  of  the  suit,  which  he 
could  not  have  done,  if  he  had  been  chargeable  with  this 
debt;  for  whatever  R.  recovered  from  the  estate  of  Fer- 
rers would  have  so  far  diminished  the  amount  of  the  debt 
claimed  by  the  plaintiff.  Again,  in  1806,  the  plaintiff 
contracted  a  new  debt  with  Speyer,  which  shows,  that  he 
did  not  consider  M.  fy  S.,  or  either  of  them,  as  then  bound 
for  the  debt  now  claimed.  Such  a  stale  demand  is  entitled 
to  no  favor,  but  ought  to  be  treated  with  the  utmost  strict- 
ness and  severity. 

*P.  A.  Jay,  in  repiy,  said,  that  the  trust  deed  was  not       [  *  277 
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1822.  given>  nor  intended,  by  either  party,  as  satisfaction  of  the 
debt.  The  fact,  that  Mark,  afterwards,  gave  other  security, 
is  decisive  of  the  point.  That  deed  is  spoken  of,  through- 
out all  the  transactions,  as  a  security,  not  as  a  satisfaction. 
As  to  the  certificate  of  discharge  under  the  bankrupt 
law,  there  was  only  an  implied  contract  of  indemnity 
between  R.  fy  M.  There  was  no  debt,  at  the  time  of  the 
bankruptcy  of  M.  which  R.  could  prove.  The  doctrine 
laid  down  in  Frost  v.  Carter,  (1  Johns.  Cas.  73.)  was  the 
rule  as  to  the  proof  of  debts  by  sureties ;  and  it  was  the 
rule  in  England,  in  cases  of  bankruptcy,  until  the  statute 
of  49  Geo.  III.  (1809,)  which  authorized  sureties  to  stand 
in  the  place  of  their  principals.  A  surety  on  an  annuit) 
bond,  who  pays  after  bankruptcy  of  the  obligor,  may  sue, 
though  the  creditor  may  prove.  (4  M.  ^  S.  333.  2  M. 
4*  £  552.)  All  the  cases  of  notes  and  bills,  as  to  sureties, 
stood  on  the  same  ground  as  bonds,  to  the  year  1798,  and 
that  is  the  law  here.  The  first  doubt  was  raised  in  Eng- 
land, in  the  case  of  Coivley  v.  Dunlop,  (7  Term  Rep.  565.) 
as  to  the  endorser  of  notes ;  and  Lord  Kenyan  held  to  the 
old  rule;  but  the  Court  of  C.  B.  in  5  Bos.  fy  Pull.  180, 
181,  for  the  first  time,  established  the  doctrine  laid  down 
by  the  other  judges  in  that  case.  The  decision  in  Sted- 
man  v.  Martinnant,  (13  East,  427.)  was  founded  on  the 
stat.  49  Geo.  III.  ch.  121.  The  sealed  note  for  50,000 
dollars  was  not  an  existing  debt  at  the  time  of  M.'s  bank- 
ruptcy. Where  a  bond  and  warrant  of  attorney  are  given, 
with  a  defeasance,  that  the  judgment  is  not  to  be  entered 
up  until  a  future  day,  on  a  contingency,  and  the  obligor 
becomes  a  bankrupt  before  the  day,  and  judgment  is,  after- 
wards, entered  up,  on  the  happening  of  the  contingency, 
the  judgment  is  not  a  debt  provable  under  the  commission. 
(Staines  v.  Planck,  8  Term  Rep.  386.)  The  evidence  in 
278  ]  the  case  shows,  that  the  trust  deed  was  substituted  *for  this 
note  ;  and  judgment  could  not,  therefore,  be  entered  up 
on  it,  as  a  subsisting  debt 
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As  to  the  plea  of  the  statute  of  limitations ;  the  case  of  1822. 
lackson  v.  Fairbarik  (2  Hen.  Bl.  Rep.  340.)  is  much 
stronger  than  the  present.  The  general  principle  has  been 
long  settled,  that  an  acknowledgment  of  a  debt  within  six 
years,  though  not  a  promise,  is  evidence  of  a  promise  ;  and 
to  raise  such  promise,  the  slightest  acknowledgment  is  suf- 
ficient ;  even  though  made  after  the  action  is  brought,  and 
though  accompanied  with  a  declaration,  that  the  defendant 
did  not  consider  himself  as  owing  any  thing,  because  more 
than  six  years  had  elapsed  since  he  contracted  the  debt. 
(Ballant.  on  Limit.  190,  191.  3  Esp.  N.  P.  Cos.  157. 
Cowp.  548.  Burr.  1099.) 

THE  CHANCELLOR.  This  is  a  bill  against  the  defend- 
ants, as  executors  and  devisees  of  Jacob  Mark,  deceased, 
for  an  account  of  the  estate  of  the  testator,  and  charging 
the  estate  with  loans  to  Mark  fy  Speyer,  and  responsibili- 
ties incurred  for  them. 

The  bill  is  a  substitute  for  the  .action  of  assumpsit  at 
raw,  upon  the  promise  to  indemnify,  arising  from  the  re- 
sponsibilities assumed  by  the  plaintiff  as  surety  for  M.  &/•  S. 
between  1796  and  1799.  The  parlies  have  agreed  to  con- 
sider the  suit  as  properly  cognizable  here,  though  it  would 
seem  to  be  a  case  in  which  the  remedy  (if  any)  was  full 
and  perfect  at  law. 

The  defendants  object  to  the  demand : 

1 .  By  reason  of  the  securities  taken  by  the  plaintiff,  or 
executed  on  his  account,  and  accepted  by  him. 

2.  The  discharge  of  M.  under  the  bankrupt  act. 

3.  The  statute,  of  limitation  and  the  lapse  of  time. 

4.  That  the  loans  made  prior  to  the  bankruptcy  were 
barred,  and  the  plaintiff  has  no  right  to  apply  moneys  sub- 
sequently received,  to  those  loans. 

*1 .  The  sealed  note  for  50,000  dollars  was  executed  and       [  *  279  ] 
delivered  to  the  plaintiff,  and  the  deposit  of  it  in  the  hands 
of  N.  I.  R.  was  his  own  act.     He  was  under  no  obliga- 
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1822.  t'on  to  do  '*>  and  he  admits  that  N.  I.  R.  became  his 
trustee.  He  could  have  compelled  a  redelivery  of  the 
note  and  warrant,  and  N.  L  R.  would  have  been  responsi- 
ble for  all  the  damages  of  the  wrongful  intermediate  de- 
tention. As  that  note  has  been  since  delivered  to  the 
plaintiff,  and  is  now  under  his  control,  why  has  he  not 
sued  at  law  upon  that  specialty,  instead  of  resorting  here 
upon  the  parol  or  implied  promise,  arising  out  of  his  en- 
gagements? Mark  did  withhold  his  consent  to  have  the 
note  delivered  up  to  the  plaintiff;  but  the  consent  of  M. 
was  not  requisite,  and  his  refusal  was  immaterial.  I  do 
not  understand  that  N.  L  R.  was  a  joint  trustee  of  M. 
and  the  plaintiff;  for,  though  the  deposit  was  made  at  the 
request  of  M.,  it  was  still  a  gratuitous  act  of  the  plaintiff, 
and  entirely  his  own  disposition  of  his  own  property.  The 
note  and  warrant  were  absolutely  at  his  disposal,  and  I 
think  we  are  entitled  to  consider  the  effect  of  that  fact 
upon  the  case. 
Where  a  cred-  The  question  is,  whether  the  plaintiff  could  look  beyond 

itor      takes     a     .  .  .   ,  ... 

specialty,  or  a  this  specialty,  and  resort  to  the  original  responsibility  of  M. 
rant  of  attorney,  fy  S.  -When  the  note  was  taken,  M.  fy  S.  had  dissolved 
curity  for  mon-  partnership,  and  M.  had  taken  the  property,  and  undertaken 
nof,  afterwaCrdsj  to  pay  the  debts  ;  and  the  plaintiff,  undoubtedly,  looked  to 
original  respon*  -M«>  and  to  him  only,  for  security  and  payment. 


The  case  of  Toussaint  v.  Martinnant  (2  Term  Rep.  100.) 
is  very  analogous.  The  plaintiff  there  was  surety  for  the 
defendant  in  several  bonds,  payable  by  installments,  and 
the  defendant  gave  him,  when  he  became  surety,  a  counter 
bond  and  warrant  of  attorney,  for  a  specific  sum,  (£1500,) 
payable  before  the  other  bonds  ;  and  this  judgment  bond 
was  given  to  secure  the  plaintiff  the  payment  of  that  sum. 
for  which  he  had  become  surety  for  the  defendant.  The 
[*280J  plaintiff  immediately  entered  up  judgment  *on  his  bond, 
and  took  out  execution,  and  the  defendant,  afterwards, 
became  bankrupt  ;  and  the  plaintiff,  subsequent  to  the 
defendant's  discharge,  'had  to  pay  part  of  the  bonds  foi 
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fr-niv-h  lit.  was  surety,  and  the  installments  of  which  became  1822. 
due  alter  the  bankruptcy,  and  none  of  which  were  payable 
before  The  K.  B.  held,  that  where  a  surety  took  a  bond, 
and  did  not  rely  upon  the  promise  which  the  law  would 
raise,  he  had  chosen  his  remedy,  and  his  only  security  was 
his  bond,  and  he  could  not  resort  to  an  action  of  assumpsit. 
This  express  security  did  away  the  necessity  of  a  promise 
in  law,  and  the  law  will  raise  none. 

If  this  case  be  law,  then  the  plaintiff  must  look  to  his 
securities,  and  he  has  no  right  to  resort  to  the  promise  in 
law,  or  to  the  loose  verbal  promises  of  M.  at  the  time,  to 
give  security,  and  to  indemnify.  Those  verbal  promises 
were  not  of  more  certain  import,  nor  of  greater  force,  than 
the  implied  promise  in  law,  arising  from  the  very  nature 
of  the  responsibility. 

This  note  and  warrant  cannot  be  considered  as  waived, 
and  given  up  to  M.  by  any  act  of  the  parties.  There  was 
an  invincible  reluctance  in  M.  to,  have  judgment  entered 
up  on  this  note,  and  N.  L  R.  became,  in  this  respect,  sub- 
servient to  the  wishes  of  M.,  and  did  not  act  the  part  of  a 
faithful  trustee  for  the  plaintiff.  But  nothing  was  done  by 
the  plaintiff,  except  that  he  continued  to  press  for  other  se- 
curity ;  and  when  the  trust  deed  and  the  bond  to  Town- 
send  fy  Jones  were  given,  he  was  not  satisfied  with  them, 
and  he  procured  an  order  upon  Ferrers.  The  sealed  note 
was  then  suffered  to  lay  passive  in  the  hands  of  N.  L  R., 
and  M.  certainly  considered  himself  as  no  longer  interested 
in  it,  for  he  was  declared  a  bankrupt,  and  discharged  ;  and 
it  does  not  appear  that  the  plaintiff,  after  the  order  on  Fcr 
rers,  took  any  further  steps  in  relation  to  his  own  indemnity. 
He  did  not  interfere,  until  1820,  with  the  trust  in  the  hands 
of  T.  fy  «/. ;  nor  did  he  renew  his  application  to  N.  I.  R. 
for  the  sealed  note.  He  seems  to  have  remained  quiet  and 
•passive  for  many  years,  without  any  express  assent  to  or  [  *  28! 
dissent  from  either  of  these  securities,  placed  for  his  benefit 
in  the  hands  of  T.  fy  J.  and  in  the  hands  of  N.  L  JR.  It 
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1822  1S  probable  that  if  he  had  applied  to  the  latter  in  the  sum- 
mer of  1800,  or  at  any  time  afterwards,  the  note  and  war- 
rant would  have  been  delivered  up  to  him  without  diffi- 
culty, for  the  withholding  of  them  could  not,  in  the  view 
of  N.  I.  ft.,  have  been  of  any  benefit  or  convenience  to 
Mark. 
A  bond  or  £.  This  note  for  50,000  dollars,  which  the  plaintiff  held 

specialty  given 

as  absolute  «e-  ^  security  and  indemnity,  and  which  was  payable  in  Feb- 

eunty,  is  prev- 
ail e    under   a  ruaru,  1800,  was  a  legal  debt,  which  might  have  been 

commission    of 

bankruptcy  proved  under  the  commission ;  and  the  discharge  of  M. 
under  the  bankruptcy  act,  constituted  a  bar  to  any  of  these 
demands  founded  on  his  being  surety  for  M.  fy.  S.,  and 
which  this  note  was  intended  to  cover. 

The  case  of  Toussaintv.  Martinnant,  already  cited,  is  an 
authority  to  this  point.  At  law,  say  the  judges  in  that  case, 
the  penalty  of  the  bond  became  a  legal  debt,  and  as  soon 
as  it  was  forfeited,  the  obligee  became  a  creditor  of  the 
bankrupt,  and  might  have  proved  his  debt  under  the  com- 
mission ;  and  if  he  had  recovered  on  the  bond,  and  haa 
not  afterwards  been  damnified  as  surety,  equity  would  have 
compelled  him  to  refund. 

The  case  before  me  is  a  stronger  one  than  that  I  have 
mentioned,  for  there  the  debt,  for  which  the  plaintiff  was 
surety,  was  not  due  at  the  time  of  the  bankruptcy ;  but  here 
all  the  notes  which  the  plaintiff  had  endorsed,  and  all  the 
bonds  in  which  he  was  surety,  had  become  payable  when 
the  sealed  note  in  question  was  given. 

The  case  of  Martin  v.  Court  (2  Term  Rep.  640.)  is  also 
an  authority  in  favor  of  the  right  of  the  plaintiff  to  have 
exhibited  and  proved  his  note  under  the  commission.  The 
plaintiff  in  that  case  was  surety  in  a  bond,  payable  on  the 
5th  of  July,  and  he  took  a  counter-bond  by  way  of  indem- 
[  *  282  ]  nity,  payable  on  the  day  preceding.  The  defendant  *be- 
came  bankrupt  before  either  bond  was  payable,  and  the 
plaintiff  was  held  to  be- barred  from  his  remedy  upon  the 
bond  by  the  certificate,  because  his  debt  might  have  beeo 
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proved  jnder  the  commission,  as  it  was  an  absolute  bond,  1822. 
and  the  plaintiff  there  intended  to  have  the  money  in  his 
own  hands  before  he  was  called  on  as  surety.  So,  again, 
in  Hodgson  v.  Bell,  (7  Term  Rep.  97  )  A.,  was  a  surety 
tor  B.  in  two  bonds,  and  after  one  of  the  bonds  was  for- 
feited and  not  the  other,  B.  gave  a  counter-bond  to  the 
plaintiff,  conditioned  to  pay  those  two  bonds,  and  to  in- 
demnify the  plaintiff  against  them.  The  last  bond  was 
not  paid,  and  it  was  held  that  the  bond  to  A.  was  for- 
feited before  he  was  called  on  to  pay,  and  that  A.  might 
prove  .lie  bond  under  the  commission  of  bankruptcy,  sued 
out  after  all  the  bonds  were  payable,  and  before  payment. 
The  Court  said,  that  where  the  debt  accrues  subsequent  to 
bankruptcy,  it  cannot  be  proved  under  the  commission  ; 
but  where  there  was  a  legal  debt  prior  to  the  bankruptcy, 
the  creditor  may  come  in  under  the  commission.  In  that 
case,  the  bond  was  forfeited  before  the  bankruptcy,  and 
part  of  the  condition  broken,  because  one  of  the  bonds,  for 
which  this  was  given  as  an  indemnity,  was  forfeited  subse- 
quent to  the  giving  of  the  security  bond.  Lord  Kenyan 
referred  to  the  doctrine  of  Lord  Hardwicke,  in  ex  parte 
Winchester  and  ex  parte  Groome,  (1  Atk.  116.)  that  if  a 
bond  be  forfeited  at  law,  before  the  bankruptcy,  though  in 
equity  the  money  is  not  then  payable,  the  Court  will 'avail 
itself  of  the  debt  at  law,  to  protect  the  party  who  is  in  con- 
science entitled. 

I  cannot  see  why  these  decisions  are  not  applicable  and 
decisive,  to  show  that  the  plaintiff  might  have  proved  his 
note  under  the  commission.  It  was  a  debt  absolute  at  law 
and  payable  ;  and  if  the  plaintiff  had  not  then  actually  ad- 
vanced the  money  for  which  he  stood  fixed  and  charged  as 
surety,  he  was  absolutely  bound,  and  a  default  had  ensued, 
and  he  was  liable  to  suits  upon  his  endorsements  and  obli- 
gations. He  was  entitled  to  prove  that  note  as  a  debt,  as 
much  as  *the  plaintiffs  were  entitled  to  prove  the  legal  [  *  283 ) 
debt  under  their  bonds  in  either  of  the  three  rases  which 
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1822.  nave  been  mentioned.  He  had  also  a  still  more  indisputa 
ble  right,  for  the  note  was  given  by  way  of  security  for  ad- 
vances actually  then  made,  as  well  as  to  indemnify  againsl 
the  notes  and  bonds  on  which  he  stood  as  surety  for  M. 
I  have  said,  that  the  plaintiff  might  have  compelled  his 
trustee,  N.  I.  /?.,  with  whom  the  note  was  deposited,  to 
have  produced  it.  This  Court  would  have  required  the 
trustee  to  have  had  the  note  forth-coming  before  the  com- 
missioners in  bankruptcy,  for  the  benefit  of  the  plaintiff,  01 
to  have  delivered  it  to  the  plaintiff,  or  deposited  it  in  Court 
for  his  use.  There  can  be  no  doubt  of  such  a  jurisdiction  ; 
and  I  see  no  color  of  reason,  from  any  of  the  facts  in  the 
case,  for  any  doubt  as  to  the  propriety  of  the  exercise,  and 
of  the  actual  exercise,  of  the  jurisdiction  of  the  Court,  if  it 
had  been  called  for. 
A  judgment  3.  If  this  note  for  50,000  dollars  is  to  be  placed  out  of 

given  by  a  debt- 

or, in  trust  for  a  view,  in  consequence  of  the  arrangement  which  took  place 

creditor,byway  ...  .  ... 

of  security  for  at  the  time  in  respect  to  it,  the  next  question  is,  whether 

advances     and     .  .    .      ._       .    ,  ,     ,      . 

responsibilities,  the  plaintin  might  not  have  proved,  before  the  commis- 
provabfe  under  sioners,  the  judgment  given  by  M.  to  T.  ty-  J.  in  trust  for 


the  plaintiff,  to  the  extent  of  all  his  advances  and  responsi- 
bilities. 

It  was  a  great  mistake,  said  Lord  Redesdale,  in  the  case 
of  Murphy,  a  Bankrupt,  (1  Sch.  fy  Lef.  44.)  to  suppose, 
that  a  debt  being  provable  depends  on  whether  it  is  a  legal 
debt.  It  depends  on  whether  it  be  a  debt  in  law  or  in 
equity  ;  for,  sitting  in  cases  of  bankruptcy,  the  lord  chan- 
cellor decides  on  equitable  as  well  as  legal  debts. 

All  the  cases  agree,  that  a  mere  contingent  debt  is  not 
provable  under  the  commission  ;  but  if  there  be  a  legal 
debt  subsisting  before  the  bankruptcy,  though  liable  to  be 
defeated  afterwards  upon  a  contingency,  it  may  be  proved 
under  the  commission.  This  was  so  ruled  by  the  K.  B.  in 
Staines  v.  Planck,  (8  Term  Rep.  386.)  Now,  here  was 
[  *  284  ]  *a  legal  debt  subsisting  in  the  shape  of  the  judgment  which 
stood  in  the  names  of  T.  fy  J.,  but  which  actually  belonged 
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u  the  plaintiff,  to  the  extent  of  all  his  demands.  In  the  1822. 
view  of  a  Court  of  equity,  and  in  the  view  of  the  lord 
chancellor  sitting  in  bankruptcy,  it  was  a  legal  subsisting 
debt  of  winch  the  plaintiff  was  a  beneficial  owner  by  a  title 
not  to  be  denied  or  resisted,  and  the  plaintiff,  according  to 
the  view  of  the  proper  tribunal  in  the  case,  would  have 
been  entitled  to  prove,  as  a  debt,  before  the  commissioners, 
the  judgment  standing  in  the  names  of  T.  fy  J.  equally 
as  if  it  stood  in  his  own  name ;  and,  consequently,  all  the 
cases  which  have  been  cited  apply  to  this  judgment  as  well 
as  to  the  sealed  note.  Had  this  judgment  bond  been  made 
payable  in  the  event  that  the  plaintiff  should  have  paid  the 
notes  and  bonds  on  which  he  stood  as  surety,  or  either  of 
them,  then  it  would  have  been  a  debt  payable  on  a  con- 
tingency which  did  not  happen  until  after  the  bankruptcy, 
and  the  case  would  have  fallen  precisely  within  the  decision 
in  Staines  v.  Planck.  But  it  was  not  so ;  and  the  bond 
and  judgment  thereon  were  absolute,  and  the  plaintiff, 
under  them,  would  have  been  entitled,  before  he  paid  as 
surety,  to  have  required  his  trustees  to  have  collected  under 
the  judgment  to  the  extent  of  his  absolute  responsibility  as 
surety.  The  civil  law,  as  was  shown  in  Campbell  v.  Ma- 
comb,  (4  Johns.  Ch.  Rep.  534.)  allowed  the  surety,  after 
the  debt  was  due  and  payable,  though  before  payment,  to 
sue  for  his  indemnity. 

The  judgment  in  this  case  was  a  legal  debt,  and  the 
plaintiff  was  the  equitable  owner,  to  the  extent  of  all  his 
advances  and  responsibilities  for  M.  He  was  entitled  to 
all  the  benefit  of  that  judgment,  standing  in  trust  for  him, 
precisely  as  if  it  stood  in  his  own  name,  and  a  Court  of 
equity  would  never  permit  any  distinction  to  be  made,  m 
such  a  case,  to  his  prejudice. 

Here,  then,  under  this  judgment,  if  not  under  the  prior 
note,  the  plaintiff  had  a  legal,  subsisting,  absolute  debt,  to 
*the  extent  of  all  his  claims,  and  created  on  purpose  to       [  *  285  ] 
cover  those   claims,  and  which  might  have  been  proved 
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18-2-2.       under  the  commission :  and  the  bankrupt's  certificate  is, 

v-**~^-^wx  consequently,  a  bar  to  the  whole  of  the  demand  undei 
ROOSEVELT     ^i  •     •  -n 
v.  this  bill. 

The  bankrupt  ^ne  bankrupt  act  of  the  United  States,  of  April,  1800, 
oflJjf  '/f  isoo  was  a  consolidation  of  the  previous  provisions  in  the  English 
consolidated  statutes  of  bankruptcy  :  and  the  English  decisions  on  their 

the     provisions  •  ' 

of  the  English  statutes  prior  to  that  date,  properly  apply  as  rules  of  con- 
statutes  of  bank-  r     •     rr  J 
ruptcy ;  and  the  struction  to  this  act  of  congress. 

£,nghsn    decis- 
ions are,  there-       By  the  act.  s.  18.,  the  property  of  th6  bankrupt  is  as- 
fore,  applicable     . 
here,  in  the  con-  signed  in  trust  for  the  use  of  all  the  creditors  "who  should 

struction  of  tbaf 

»ct.  come  in  and  prove  their  debts  under  the  commission ; " 

and  by  the  34th  section,  the  bankrupt  was  to  be  discharged 
"  from  all  debts  due,  or  owing,  at  the  time  he  became  a 
bankrupt,  and  all  which  were,  or  might  have  been,  proved 
under  the  commission."  By  the  39th  section,  creditors 
who  had  "  given  credit  to,  or  taken  securities  payable  at  a 
future  day,  from  persons  who  should  become  bankrupts, 
and  not  due  at  the  time  of  the  bankruptcy,  might  prove 
their  debts  and  contracts  as  if  they  were  payable  presently ; " 
and  "  the  obligee  of  any  bottomry  or  respondentia  bond, 
and  the  assured  in  any  policy  of  insurance,  might  claim, 
and  after  the  contingency  of  loss,  prove  the  debt  thereon, 
in  like  manner  as  if  the  same  had  happened  before  the 
commission,  and  the  bankrupt  shall  be  discharged  from 
such  securities,  as  if  such  money  had  been  due  and  paya- 
ble before  the  bankruptcy." 

These  provisions  are  substantially  the  same  with  those 
m  the  English  statutes  of  7  G.  I.  c.  31.  s.  2.,  5  G.  II.  c. 
30.  s.  7.,  19  G.  II.  c.  32.  s.  2. ;  and  though  the  words  of 
our  statute,  "  and  all  debts  which  were,  or  might  have  been, 
proved  under  the  commission,"  are  not  in  the  English 
statutes,  they  do  not  extend  the  power  of  proving  debts, 
but  leave  the  provision  no  broader  than  it  stood  under 
these  English  statutes,  for  no  debts  could  be  proved  but 

i  *  286  ]  *what  were  due  or  owing,  except  the  debts  specially  provi- 
ded for  in  the  39th  section.  As  Mr.  J.  Buller  said,  io 
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Ifamford  v.  Burrell,  (2  Bos.  4"  Pull.  1  .)  the  creditor  must,        1822. 

in  every  case,  swear,  that  the  bankrupt  was  indebted  at  the  ^-^~N/-*^-' 

f  •     •  j    j  1.x  ui        ROOSEVELT 

time   of  suing  out  the  commission  ;  and  debts  provable  v. 

under  the  commission,  and  debts  to  be  discharged  by  the 
certificate,  were  convertible  terms.  Debts  not  due  at  the 
time  of  the  bankruptcy,  except  in  the  cases  specially  pro- 
vided for  by  the  statute,  are  not  affected  by  the  commission. 
If  these  securities  taken  by  the  plaintiff  were  to  be 
placed  out  of  question,  we  should  then  have  had,  so  far  as 
concerns  the  bonds  and  notes,  the  common  case  of  a  surety 
liable  to  pay  before  bankruptcy,  but  not  actually  paying 
until  after  ;  and  it  is  very  clear,  that  in  such  a  case  the 
certificate  of  the  bankrupt  would  be  no  bar,  because  the  in  case  of  « 

bond  or   judg- 

debt  to  the  surety  accrues  only  upon  payment,  and  before  mem  for  indem- 

...  .„  nity  merely,  or 

that  time,  it  is  contingent  whether  the  debt  will  ever  accrue,  where  a  party 

.,  __,,       stands     merely 

and  it  is  not  a  debt  due  and  provable  until  payment.  The  as  bail,  or  sure- 
case  of  Goddard  v.  Vanderheyden  (3  Wils.  262.  2  Black,  ddn  "rovabie 
Rep.  794.  2  Bos.  fy  Pull.  8.  note,  S.  C.)  is  a  leading  mission  of  bank- 


one,  and  a  great  authority  on  this  point.  The  plaintiff*,  in 
that  case,  had  a  judgment  against  him  on  a  bail  bond,  as 
bail  for  the  defendant,  and  afterwards  the  defendant  was 
declared  a  bankrupt,  and  after  that  time,  and  before  he 
obtained  his  certificate  of  discharge,  the  plaintiff  paid  the 
judgment  debt.  The  certificate  was  no  bar  to  a  special 
action  on  the  case  for  not  indemnifying  the  plaintiff  accord- 
ing to  promise,  because  the  plaintiff  could  not  swear  to  a 
debt  due  and  owing  to  him  before  he  actually  paid  the 
money.  The  cases  of  Young  v.  Hockley,  (3  Wils.  346.) 
Taylor  v.  Mills  and  Magnall,  (Cowp.  525.)  Paul  v. 
Jones,  (1  Term  Rep.  599.)  Smith  v.  Gale,  (7  Term  Rep. 
364  )  Frost  v.  Carter,  (1  Johns.  Cos.  73.)  Buel  v.  Gor- 
don, (6  Johns.  Rep.  126.)  Lansing  v.  Prendegast,  (9 
Johns.  Rep.  127.)  and  Mechanics  and  Farmers  Bank  v. 
Capron,  (15  Johns.  Rep.  467.)  are  all  to  the  same  point. 
*If  the  judgment  had  been  taken  merely  by  way  of  in-  [  *  287  j 
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1822.  demnity,  and  that  had  been  the  condition  of  tne  bond 
upon  which  it  was  entered,  then  the  plaintiff,  or  the  trustees 
for  him,  could  not  have  sworn  to  any  debt  due  and  owing 
from  M.  until  the  plaintiff  had  been  damnified  by  payment. 
But  the  note,  and  the  bond,  and  the  judgment  thereon, 
were  all  debts  for  specific  sums  due  and  owing,  and  M. 
could  only  have  been  relieved  in  equity  upon  the  equitable 
condition  of  paying  the  bonds  and  notes  on  which  the 
plaintiff  was  fixed  as  his  surety.  In  the  case  of  annuity 
bonds,  if  the  penalty  of  the  bond  for  securing  the  annuity  be 
forfeited  before  the  bankruptcy,  the  value  of  the  annuity, 
Bonds  to  se-  though  contingent,  may  be  proved  under  the  commission, 

cure    annuities, 

bonds  to  trus-  for  the  redemption  of  the  forfeiture  can  only  be  admitted, 

tees   for  serur-  .  . 

ing  a  provision  and  the  forfeiture  relieved,  by  paying  the  value  of  the 
bonds  to'  re-  annuity.  (Perkins  v.  Kempland,  2  Black.  Rep.  1106. 
a  certain  day,  Wyllie  v.  Wilkes,  Doug.  519.  Meaghan,  a  Bankrupt,  1 
Sch.  fy  Lef.  180.)  So,  in  cases  of  bonds  to  trustees  for 
securing  a  provision  to  the  wife,  if  there  be  a  remedy  at  law 
prior  to  the  bankruptcy,  and  the  bond  be  forfeited  at  law, 
chancery  will  avail  itself  of  the  debt  at  law,  and  allow  the 
trustees  to  prove,  in  order  to  protect  the  party  who  is  in 
conscience  entitled,  though  the  debt  is  in  equity  not  then 
payable,  and  is  suspended  upon  a  defeasance.  (Ex  parte 
Winchester,  and  Ex  parte  Groome,  1  Atk.  116.,  cited  and 
approved  by  Lord  Kenyan,  in  7  Term  Rep.  98.)  So,  in 
the  case  of  a  bond  to  replace  stock  by  a  given  day,  and  to 
pay  the  dividends  in  the  mean  time ;  if  the  bond  be  for- 
feited before  the  bankruptcy,  either  as  to  the  stock,  or  the 
dividends,  the  obligee  may,  in  either  case,  be  admitted  to 
prove  the  dividends  due,  and  the  value  of  the  stock  at  the 
date  of  the  commission,  by  analogy  to  the  case  of  annuities, 
even  though  the  bankruptcy  was  previous  to  the  time  at  which 
the  stock  was  to  be  replaced.  (Ex  parte  Day,  7  Ves.  301. 
Ex  parte  King,  8  Ves.  334.)  And  in  these  cases,  the  dis- 
cretion ot  tne  chancellor  sitting  in  bankruptcy,  to  ordei 
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*jiroof  upon  a  valuation,  instead  of  a  sale  of  the  securities, 
is  regulated  by  circumstances.  (Ex  parte  Smith,  1  Ves. 
Sf  Bea.  518.) 

There  is  a  very  strong  analogy  between  the  case  before 
me,  and  the  class  of  cases  which  has  been  referred  to ;  and 
since  a  complete  and  absolute  debt,  in  law,  was  due  and 
owing  to  the  plaintiff's  trustees,  for  his  benefit,  and  on  his 
account,  before  the  bankruptcy,  there  is  no  reason  why  the 
trustees  should  not  be  admitted  to  prove  that  debt,  and 
have  the  value  of  his  equitable  demand  allowed,  equally  as 
in  the  case  of  annuities,  or  of  stock,  or  of  a  provision  for 
the  wife.  This  case  does  not  fall  within  the  difficulty 
stated  in  the  case  of  The  Overseers  of  St.  Martin  v.  War- 
ren, (1  Barnw.  fy  Aid.  491.)  For  here  was  not  a  debt 
upon  a  contingency,  which  was  in  its  nature  incapable  of 
valuation,  and  so  not  provable  under  the  commission. 
That  was  a  bastardy  case,  in  which  the  debt  was  perfectly 
uncertain  in  its  value,  for  there  was  not  only  the  contin- 
gency of  life,  but  of  health  and  uncertain  expenses.  This 
case  is  much  more  analogous  in  principle  to  that  of  Clin- 
ton fy  Norton  v.  Hart,  (1  Johns.  Rep.  375.)  in  which  it 
was  held,  that  a  bond  forfeited  before  the  insolvent's  dis- 
charge, and  conditioned  to  procure  certain  conveyances  to  be 
executed  and  recorded,  contained  a  debt  provable  under  the 
insolvent  act,  in  which  the  rule  is  the  same  as  in  the  bank- 
rupt act,  as  to  what  debts  are  to  be  discharged.  The  sum 
vas  capable  of  liquidation  by  the  party's  own  oath.  So, 
nere  the  demand  of  the  plaintiff  was  capable  at  once  of  be- 
ing ascertained  with  certainty.  He  was  entitled  to  have 
the  amount  of  the  loans  he  had  advanced,  and  the  debt  for 
which  he  was  fixed  as  endorser,  or  liable  to  be  prosecuted 
as  surety  in  the  bonds,  paid  him.  There  was  no  difficulty 
in  swearing  to  a  precise  amount  of  principal  and  interest, 
which,  though  not  actually  paid,  must  certainly  be  paid  by 
him.  I  do  not  discover  a  case  which  would  authorize  me 
to  say,  that  a  surety  fixed  at  law,  and  having  as  a  *se  [  *  289  ] 
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*~N^-^ 

ROGSKVELT 

V. 

MARK. 


If  a  demand 
on  a  simple  con- 
tract can  be  en- 
forced in  equity, 
as  well  as  at 
law,  the  debtor 
has  the  benefit 
of  the  statute  of 
limitations  in 
equity  as  well 
as  at  law. 


[  *  290 


curity,  an  absolute  note  for  a  sum  certain,  due  and  payable, 
or  a  judgment  in  the  name  of  his  trustees,  but  for  his  use, 
for  a  sum  certain,  due  and  payable,  may  not  be  admitted  to 
prove,  because  the  notes  upon  which  he  is  fixed  as  endorser, 
or  the  forfeited  bonds  in  which  he  stands  as  security,  liavt 
not  been  actually  paid.  He  has  his  legal  absolute  debt, 
liable  only  to  be  defeated  on  equity  by  the  very  remote 
and  possible  contingency,  in  the  desperate  case  of  bank- 
ruptcy, that  he  may  never  be  called  upon  to  pay  the  notes 
and  bonds. 

The  statute  of  limitations  was  also  relied  upon  as  form- 
ing, of  itself,  a  distinct  bar  to  this  suit;  and,  if  I  am 
correct  in  the  view  I  have  taken  of  the  effect  of  the  bank- 
rupt certificate,  it  will  be  unnecessary  to  examine  this  other 
ground  of  defence.  But,  in  a  case  of  so  much  discussion 
and  difficulty,  and  involving  such  nice  distinctions,  it  may 
be  most  discreet,  as  well  as  satisfactory  to  the  parties,  that 
this  branch  of  the  defence  should,  also,  be  considered,  and 
it  would  be  very  desirable,  if  the  case  is  hereafter  to  be 
submitted  to  the  Court  of  Appeals. 

It  has  been  observed,  that  this  suit  was  a  substitute,  by 
consent,  for  a  special  action  on  the  case  upon  the  assumpsit 
arising  in  law,  and  the  defendants  ought  to  be  entitled  to 
avail  themselves  of  the  statute  of  limitations,  to  this  bill  in 
equity,  if  the  statute  would  have  formed  a  good  plea  in  bar 
to  an  action  at  law.  It  is  certainly  a  sound  principle,  that 
if  a  demand  upon  simple  contract  can  be  enforced  in  equi- 
ty, as  well  as  at  law,  the  benefit  of  the  statute  may  be  had 
in  equity  as  well  as  at  law,  otherwise  the  creditor,  by  tak- 
ing this  course,  might  entirely  elude  the  bar  of  the  statute. 

It  is  upwards  of  twenty-three  years  since  the  plaintiff 
entered  into  those  engagements  for  Mark,  for  which  he 
now  seeks  indemnity  and  reimbursement,  and  twenty- two 
years  since  M.  was  discharged  under  the  bankrupt  act ; 
and  the  last  payment  made  by  the  plaintiff,  as  surety,  was 
*ten  yenrs  before  the  death  of  Mark.  Prima  facie,  then, 
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uie  statute  is  a  bar  to  the  suit,  and  it  lies  with  the  plaintiff 
to  bring  his  demand  within  one  of  the  excepted  cases. 

As  the  plaintiff  has  elected  to  sue  upon  the  original  parol 
nssumpsit,  deduced  from  the  fact  of  his  engagements  as 
surety,  and  the  verbal  promises  of  security  and  indemnity 
made  at  the  time,  he  is  not  entitled  to  place  his  demand 
under  the  protection  of  any  collateral  undertaking  of  M.  by 
specialty.  The  question  is  to  be  considered  independent 
of  the  sealed  note  and  the  bond,  and  as  if  these  instruments 
had  never  been  executed. 

Then  it  may  be  asked,  Where  is  the  acknowledgment  or 
evidence  of  a  new  promise,  within  the  last  six  years  prior 
to  the  death  of  M.,  that  is  to  take  the  case  out  of  the  stat- 
ute? There  was  no  account  presented  to  M.,  and  no  per- 
sonal promise  to  pay.  There  were  no  admissions  that  he 
owed  any  subsisting  debt ;  and  when  he  was  examined  as 
a  witness,  in  1820,  in  the  suit  of  the  plaintiff  against  the 
executors  of  John  Ferrers,  he  swore  he  was  not  interested 
in  the  suit ;  if  he  had  deemed  himself  chargeable  with  this 
demand,  he  could  not  have  sworn  so,  because,  whatever 
moneys  the  plaintiff  recovered  in  that  suit,  went  to  dimin- 
ish his  demand  in  this.  An  acknowledgment  by  the 
party,  to  take  the  case  out  of  the  statute,  must  be  of  a 
present,  subsisting  debt.  An  acknowledgment  of  a  debt 
is  evidence  for  a  jury  to  presume  a  new  promise ;  and  it 
is  the  new  promise,  and  not  the  mere  acknowledgment,  that 
revives  the  debt,  and  takes  it  out  of  the  statute.  (  Clement- 
son  v.  Williams,  8  Cranch,  72.  Danforth  v.  Culver,  1 1 
Johns.  Rep.  146.  Johnson  v.  Beard  she,  15  Johns.  Rep. 
15.  Lord  Mamfield,  in  Whitcomb  v.  Whiting,  Doug.  652.) 
There  must  be  an  unqualified  acknowledgment  of  a  sub- 
sisting debt,  within  six  years,  to  raise  a  valid  promise 
to  pay  ;  and  if  the  acknowledgment  be  qualified  in  a 
way  to  repel  the  presumption  of  a  promise  to  pay,  it 
is  not  evidence  of  a  promise  to  pay.  The  cases  of  Dan- 
forth  v.  *  Culver,  (11  Johns.  Rep.  146.)  and  of  Lawrence 
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1822.  v'  Hopkins,  (13  Johns.  Rep.  288.)  went  upon  this  distinc- 
tion, and  this  is  the  doctrine  explicitly  and  ably  stated  in 
Sands  v.  Gclston,  (15  Johns.  Rep.  511.) 

If  there  be  no  acknowledgment  of  Mark,  from  which  a 
promise  to  pay  can  be  deduced,  (and  I  see  no  evidence  of 
any,)  then  is  there  any  constructive  acknowledgment  made 
by  any  person,  under  the  order  or  assignment  of  M.,  that 
will  be  sufficient  to  revive  the  demand  ?  In  Whitcomb  v. 
Whiting,  (Doug.  652.)  it  was  held,  that  an  acknowledg- 
ment by  one  joint  drawer  of  a  promissory  note,  took  the 
note  out  of  the  statute  of  limitations  as  to  the  other  draw- 
ers, for  here  one  acts  virtually  as  agent  for  the  rest,  and  all 
were  equally  bound  as  debtors.  The  case  of  Jackson  v. 
Fairbank  (2  H.  Bl.  340.)  went  further ;  and  it  was  held, 
that  payment  of  a  dividend,  within  six  years,  under  the 
commission,  was  such  an  acknowledgment  of  the  debt,  by 
the  assignees  of  one  maker  of  a  promissory  note,  as  to  take 
the  case  out  of  the  statute  in  respect  to  the  other  maker. 
The  payment  by  the  assignees  of  one  maker  was  con- 
sidered equivalent  to  an  acknowledgment  by  this  maker, 
and  sufficient  to  bring  the  case  within  the  decision  in 
JVhitcomb  v.  Whiting.  But  this  last  case  was  questioned 
and  shaken,  and  not  regarded  as  an  authority,  which  the 
K.  B.,  in  Brandham  v.  Wliarton,  (1  Barnwell  $  Aid.  468.) 
were  prepared  to  obey.  Lord  Ellenborough  said,  he  was 
not  inclined  to  go  beyond  the  case  in  Douglas,  and  there 
the  acknowledgment  was  not,  indeed,  by  the  party  himself, 
but  by  one  of  the  parties  bound,  and  who  could  be  called 
upon  for  contribution.  In  the  present  case,  the  assignees 
of  M.  have  paid  no  dividend  to  the  plaintiff;  and  is  it  pos- 
sible,  that  a  recovery  or  payment,  in  1820,  of  moneys, 
under  the  order  of  M.  upon  Ferrers,  drawn  in  1800,  is  to 
be  construed  into  a  promise  by  M.  to  pay  and  indemnify 
the  plaintiff  for  his  general  claims  as  surety  on  bonds  and 
*  292  ]  notes  for  M.  1  There  would  be  no  *justice  in  such  an  in- 
ference, nor  is  there  any  authority  for  such  a  conclusion ; 
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arid  it  may  be  truly  said,  that  neither  the  executors  of  Ferrers,        1822. 
nor  the  trustees  in  the  trust  deed  to  Townsend  fy  Jones,   — •*"v-^-' 

ROOSEVELT 

were  constituted  agents  of  M.  for  any  such  purpose.     It  v. 

was  equally  a  forced  presumption,  and  hard  and  unjust,  A  paymen 
to  consider  a  payment  of  a  dividend  by  the  assignees  of  a  ^  Jhe^s'ioT.' 
bankrupt  partner,  as  equivalent  to  an  unqualified  acknowl-  j^l0^  b^'a 
edgment  by  the  bankrupt  of  the  debt  and  promise  to  pay.  ^^  to  c^ 
The  original  debt  might  thus  be  kept  continually  on  foot,  tract'  .wi,J  not 

•  '   amount    to    an 

while  the  party,  originally  bound,  was  wholly  unconscious  acknowiedg- 

•"  J  J  ment      of     the 

of  any  such  continuing  obligation,  and  was  constantly  de-  original    ^ebt. 

J  J  so  as  to  take  i 

nying  the  debt,  and  repelling  every  presumption  of  a  oul  of  th«  ^ 
promise  by  him  to  pay.  It  is  going  unreasonably  far,  to  lions. 
construe  payments  by  assignees  or  trustees,  who  are  not 
parties  to  the  contract,  t  or  under  any  personal  obliga- 
tion to  pay  or  contribute,  as  meaning  more  than  they 
plainly  import,  or  as  carrying  with  them  sufficient  evidence 
of  a  renewed  personal  promise  of  the  original  debtor  to 
pay.  Such  special  trusts  were  -not  created  for  any  such 
purpose  ;  and  it  is  perverting  the  intention  of  the  parties, 
and  is  plainly  repugnant  to  the  reason  and  equity  of  the 
trust,  to  make  the  ordinary  execution  of  the  trust  the  ground 
of  a  constructive  new  assumption  of  the  debt  by  the  debtor. 
The  language  of  the  transaction  would  seem  to  be  directly 
otherwise.  Lord  Eldon,  in  alluding,  in  ex  parte  Dewdney, 
(15  Vesey,  499.)  to  the  case  of  Jackson  v.  Fairbarik,  said, 
it  could  not  be  that  a  creditor,  who  could  not,  from  the 
effect  of  the  statute  of  limitations,  maintain  an  action 
against  a  solvent  partner,  might,  by  forcing  a  dividend 
from  the  assignees  of  the  bankrupt  partner,  raise  a  new 
ossumpsit,  upon  which  he  could  sue  the  solvent  partner 

It  is  immaterial  in  this  case,  whether  the  statute  begins 
to  run  from  the  date  of  the  bond  and  notes  on  which  the 
plaintiff  was  bound  for  M.,  or  from  the  forfeiture  of  them, 
or  from  the  earliest  payment  in  1800,  or  the  latest  *pay-  [  *  293 
ment  in  1810;  because,  in  the  last  case,  the  statute  had 
closed  upon  the  demands  before  the  death  of  M.  But 
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1822.  I  should  think  the  plaintiff  had  a  cause  of  action  when  the 
notes  and  bonds  became  payable,  and  were  not  paid  by 
M. ;  and  he  certainly  had,  upon  the  first  payment.  The 
breach  of  the  contract  existed  then,  and  the  statute  ought 
to  be  computed  to  have  run  from  1800,  or  twenty  years 
and  more  before  the  death  of  M.  In  Battky  v.  Faulkner, 
(3  Barnw.  fy  Aid.  288.)  A.  delivered  to  B.  wheat,  but 
not  of  a  quality  according  to  contract.  B.  was  compelled 
by  a  suit  in  Scotland,  which  lasted  many  years,  to  pay 
damages  to  his  vendee,  and  he  then  brought  assumpsit 
against  A.,  for  breach  of  contract,  alleging,  as  special  dam- 
age, the  damages  so  recovered.  And  it  was  held,  that 
though  such  special  damages  occurred  within  six  years,  yet 
the  breach  of  contract,  the  gist  of  the  action,  was  known 
to  B.  more  than  six  years  before,  and  the  plea  of  the  stat- 
ute of  limitations  was  held  good. 
A  devise  for  But  it  is  said,  that  the  will  of  M.  revives  the  demand  of 

the  payment  of      .          .    .      . ._.     .  i  i         i  /»!••• 

just  debts,  does  the  plaintin,  though  barred  by  the  statute  or  limitations. 
debt  barred  by       I  think  it  is  very  apparent,  from  the  language  of  the 

the    statute    of       .,,      ,          ,  .  ,     ,  ,  .   .         - 

limitations,    or  will,  that  the  testator  never  intended  to  make  provision  for 
certificate  of"  a  the  debts  of  the  former  house  of  M.  &f  S.,  and  from  which 
solvent!"'  °r  '    he  had  been  discharged  twenty  years  before.     He  evidently 
alluded  to  the  debts  and  contracts  of  his  own  creation  ex- 
clusively, and  arising  from  the  new  trade  "  which  he  had 
been  engaged  in  for  some  time  past;"  and  1  am  satisfied 
we  should  grossly  pervert  the  testator's  intention,  in  this 
case,  if  we  diverted  his  property,  under  color  or  pretext  of 
some  words  in  the  will,  to  the  discharge  of  his  old  partner- 
ship engagements. 

A  devise  of  lands,  in  trust  to  pay  debts,  was  formerly 
supposed  to  include  debts  upon  which  the  statute  of  limi- 
tations had  closed.  (Gofton  v.  Mill,  2  Fern.  141.  Blake- 
way  v.  Strafford,  2  P.  Wms.  373.  Andrews  v.  Brown, 
Prec.  in  Ch.  385.  3  P.  Wms.  89.  Lord  M.  in  Tnieman 
'*294]  *v.  Fenton,  Cowp.  548.)  But  this  doctrine  has  always 
been  attended  with  doubt  and  difficulty.  The  decree  in 
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Bldkeway  \.  Straff ord  was  reversed  in  the  House  of  Lords, 

and  the  plea  of  the  statute,  which  had  been  overruled, 

T        i    TT      7    •  T        •        ROOSEVELT 
ordered    to  stand   for  an   answer.     Lord  Hardwicke,  in  v. 

Lacon  v.  Briggs,  (3  Atk.  107.)  said,  that  the  judges  had 
always  complained  of  the  doctrine ;  and  in  Oughterloney 
v.  Earl  Powis,  (Amb.  231.)  he  wondered  how  it  came  to 
be  so  decided.  The  doctrine  of  these  old  cases  appears 
lately  to  have  undergone  a  reasonable  modification ;  and  a 
distinction  was  made  by  Lord  Redesdale,  in  the  case  of 
The  Executors  of  Fergus  v.  Gore,  (1  Sch.  fy  Lef.  107.)  be- 
tween those  debts  in  respect  to  which  the  period  of  limita- 
tion had  been  already  completed  in  the  testator's  life,  and 
which  are  still  presumed  to  be  paid,  and  those  upon  which 
the  statute  has  not  run,  and  which,  under  a  provision,  by 
will,  for  payment  of  debts,  are  not  subject  to  be  barred  by 
the  statute  running  after  the  death  of  the  testator,  for  the 
trustees'  neglect  shall  not  prejudice  the  creditor.  All,  then, 
that  the  cases  mean,  under  this  new  construction,  is,  that 
the  statute  does  not  run,  after  the  testator's  death,  against 
a  debt  which  was  not  barred  by  it  before  his  death.  In  ex 
parte  Detvdney,  (15  Ves.  479.)  Lord  Eldon  left  it  as  a 
doubtful  point,  whether  a  devise  for  the  payment  of  debts 
revived  a  debt  within  the  statute ;  and  he  thought  it  ex- 
tremely questionable,  whether  the  testator  so  intends,  be- 
cause those  debts  are  presumed  to  be  paid.  In  arguing 
that  case,  Sir  Samuel  Romilly,  who  was  deeply  versed  in 
chancery  rules  and  practice,  considered  it  to  be  a  point  of 
considerable  doubt,  whether  that  old  doctrine  be  the  estab- 
lished doctrine  of  the  Court ;  and  he  said,  that  Lord  Hard- 
wicke, Lord  Kenyan,  and  Lord  Alvanley,  were  all  dissatis- 
fied with  the  rule  in  P.  Williams,  that  a  trust  for  the  pay- 
ment of  debts  would  sustain  a  claim  against  the  statute  of 
limitations. 

The  question,  which  had  been  a  vexed  one  for  a  grea 
*length  of  time,  and  was  quite  afloat  and  unsettled  at  West-       [  *  295  ] 
minster  Hall,  received  an  elaborate  discussion,  as  late  as 
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1822.  1813,  and  the  cases  were  all  accurately  reviewed,  and  » 
strong,  and  probably  a  final  settlement  of  the  question, 
made  by  the  vice-chancellor,  in  the  case  of  Burke  v.  Jones, 
(2  Ves.  fy  Bea.  275.)  He  decided,  that  a  devise  of  real 
and  personal  estate,  in  trust  for  the  payment  of  a  just  debt, 
does  not  revive  a  debt  upon  which  the  statute  of  limitations 
had  taken  effect,  by  the  expiration  of  the  time,  before  the 
testator's  death. 

He  observed,  that  no  case  had  been  cited  within  the 
period  of  half  a  century,  in  which  the  rule  is  stated,  that  a 
devise  in  trust  for  the  payment  of  debts,  is  to  be  considered 
either  as  a  waiver  of  the  statute,  or  as  an  acknowledgment 
that  such  debts  existed  and  were  unpaid,  except  for  the 
purpose  of  complaining  of  it.  He  then  went  through  all 
the  authorities,  and  said  he  had  spared  no  pains  in  col- 
lecting every  case  in  print,  or  that  he  could  hear  of,  bearing 
upon  the  question ;  that  he  had  traced  the  history  of  this 
supposed  rule  to  its  foundation,  and  had  examined  to  the 
bottom  the  authorities  on  which  it  had  been  supported, 
and  compared  them  with  the  register's  book.  He  con- 
cluded, as  the  result  of  his  research,  that  there  was  not 
one  case  in  which  this  doctrine  had  been  established,  to 
the  full  extent  that  had  been  contended;  that  it  rested 
simply  upon  dicta,  opposed  to  dicta,  and  had  been  disap- 
proved of  by  every  judge  from  the  time  of  Lord  Hard- 
wicke ;  that  it  was  contrary  to  the  decision  in  Legastick 
v.  Coivne,  (Mos.  391.)  and  to  the  final  decisions  in  Lord 
Stafford's  case,  followed  by  the  ultimate  decision  of  Loid 
King,  and  substantially  contradicted  by  every  subsequent 
authority.  The  doctrine  standing  upon  an  unnatural  con- 
jecture as  to  the  intention,  is  bad  upon  principle,  and  preg- 
nant with  danger  and  injury,  by  inviting  stale  demands, 
and  discouraging  provisions  for  the  payment  of  debts. 
[  *  296  J  The  statute,  which  was  made  for  the  *benefit  of  those 
who  may  have  paid,  but  have  not  the  means  of  proving  it, 
does  not  permit  a  demand  of  a  debt  beyond  its  limits  to 
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be  enforced,  upon  the  possibility  that  it  may  still  be  un-  1822. 
discharged.  The  plain  line  is,  that  the  testator  intends  the 
Courts  of  law  and  equity  to  determine  what  are  just  debts; 
leaving  his  executor  at  liberty  to  use  all  means  of  resist- 
ance prescribed  or  allowed  by  the  law ;  thus  encouraging 
provisions  for  creditors  by  the  assurance  of  a  protection  to 
the  assets  against  demands  which  the  testator  himself  could 
have  resisted,  who,  relying  on  the  statute,  may  have  de- 
stroyed his  vouchers. 

This  decision  appears  to  me  to  be  well  founded  upon 
principle,  and  upon  the  construction  of  the  authorities,  and 
to  put  an  end  to  this  litigious  question.  Even  without  its 
light  and  its  aid,  I  should  have  no  hesitation  in  concluding 
that  the  will,  in  the  present  case,  did  not  intend  to  revive 
debts  barred  by  the  statute  of  limitations,  or  the  bankrupt's 
discharge,  and  that  it  evidently  referred  to  a  new  class  of 
debts,  created  by  the  testator's  new  trade,  subsequent  to 
his  bankruptcy. 

I  have  thus  endeavored  to  examine  this  case  under  the 
various  aspects  in  which  it  has  been  presented,  and  I  am 
not  able  to  perceive  any  well-founded  objection  to  the  de- 
fence against  the  plaintiff's  claim,  whether  that  defence  be 
placed  upon  the  bankrupt's  certificate,  or  the  statute  of 
limitations.  I  shall,  accordingly,  decree,  that  the  bill  be 
dismissed  without  costs. 

Decr^fe  accordingly. 
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1822. 

^-v^^ 
MASON 

v. 
CODWISX. 


*MASON  against  CODWISE  and  others. 

A  creditor  who  comes  in  under  the  general  decree  for  creditors  to 
come  in  and  prove  their  debts  before  the  master,  is  permitted  to 
do  so,  on  contributing  to  the  plaintiff  his  proportion  of  the  ex- 
penses of  the  suit,  and  is  entitled  to  have  his  necessary  costs  of 
proving  his  debt  taxed  on  the  fund  ;  but  where  he  does  not  prove 
in  season,  he  must  pay  his  own  costs  ;  but  where  the  principal  part 
of  the  expense  of  proving  the  debt  arises  from  the  opposition  of  the 
original  parties  to  the  suit,  he  will  not  be  ordered  to  bear  the 
whole  expense  ;  as  where  the  greater  part  of  the  expense  was  the 
master's  bill,  caused  by  the  unreasonable  opposition  made  to  the 
proof  by  the  other  parties,  that  expense  was  directed  to  be  paid 
out  of  the  fund,  under  the  special  circumstances  of  the  case. 


September  3.  THE  master,  who,  under  the  decretal  order  in  this  case, 
(vide  ante,  p.  183,  S.  C.)  had  proceeded  to  liquidate  the 
amount  of  charges  and  costs  against  the  estate  of  the  tes- 
tator, to  be  deducted  from  the  fund  under  the  control  of 
the  Court,  prior  to  an  apportionment  among  the  creditors, 
reported,  that  in  liquidating  such  costs  and  charges,  a  ques- 
tion had  been  raised  on  behalf  of  the  representatives  of 
Samuel  Nicholl,  who  had  obtained  a  report  of  a  debt  due 
to  them  in  this  cause,  touching  a  portion  of  the  costs  ac- 
crued on  proving  their  debt.  By  the  order  of  the  first  of 
July  last,  they  wdre  not  allowed  their  costs  of  proving  their 
debt  out  of  the  assets  in  Court.  The  master's  costs  upon 
the  reference  of  the  claims  of  the  representatives  of  Nicholl 
amounted  to  271  dollars,  21  cents;  and  it  was  contended 
on  their  behalf,  that  this  sum  was  properly  chargeable  as 
costs,  against  the  fund  of  the  estate ;  and  on  behalf  of  the 
plaintiff,  that  the  master's  bill  formed  part  of  the  costs  of 
proving  the  claim,  and  was  chargeable  against  the  propor- 
[  *  298  ]  tion  of  the  fund  coming  to  such  representatives,  *and  that 
the  case  was  within  the  meaning  and  reason  of  the  order 
of  the  1  st  of  Juhj  last. 
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The  master  prayed  the  direction  of  the  Court  upon  the  1822. 
point,  and  added  further  that  the  plaintiff's  costs  of  this 
suit  had  been  directed  to  be  paid  out  of  the  fund,  and  that 
the  master's  costs  in  taking  the  account  of  the  claims  of  all 
the  creditors  who  came  in  and  proved  their  debts  be- 
fore him,  under  the  original  order,  as  well  as  his  general 
account  against  the  executors,  had  been  paid  out  of  the 
fund.  The  representatives  of  Nicholl,  as  well  as  Isaac 
Blauvelt,  another  creditor,  came  in  under  special  orders, 
allowing  them  to  prove,  after  the  master  had  reported  un- 
der the  general  order. 

THE  CHANCELLOR.  When  the  order  of  the  1st  of  July 
was  made,  it  was  upon  the  special  circumstances  of  the 
case,  though  it  was  then  understood  to  be  the  English  rule, 
in  ordinary  cases,  to  make  the  creditor,  who  is  not  a 
party  to  the  suit,  and  who  comes  in  to  prove  his  debt  be- 
fore the  master,  prove  it  at  his  own  expense.  The  case 
of  Abell  v.  Screech  (10  Vesey,  355.)  is  certainly  not  a 
strong  case  on  the  point.  The  motion  to  allow  the  cred- 
itor, who  proved  before  the  master  his  costs  out  of  the  fund, 
was  simply  denied;  and,  at  first,  Lord  Eldon  thought  the 
claim  reasonable,  but,  afterwards,  when  he  came  to  be  as- 
sisted by  the  master  of  the  rolls,  "  the  inclination  o'f  his 
opinion  was,  that  it  is  too  dangerous."  The  master  of  the 
rolls  barely  said,  that  the  creditor's  costs  were  not  allowed 
of  course ;  and  they  both  seemed  to  agree,  that  it  would  be 
very  difficult,  as  to  the  allowance  or  disallowance  of  such 
costs  out  of  the  fund,  to  distinguish  between  the  cases 
where  much  and  where  little  expense  had  been  incurred. 

There  were  two  cases  cited  in  Abell  v.  Screech,  one  in 
1776,  and  one  in   1804,  where  the  costs  of  the  creditors 
had  been  taxed  and  allowed  against  the  fund ;  but  these 
*cases  had  passed  rather  sub  silentio,  and  were  not  regarded       [  *  2P9  ] 
as  precedents.     The  lord  chancellor  considered  the  mo 
tion  for  costs,  in  that  case,  as  "  of  great  consequence  and 
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1822.  much  novelty."  To  me  it  appears  that  there  is  much 
weight  in  the  argument  in  favor  of  the  motion  ;  for  a 
creditor  may  be  put  to  an  expense,  in  proving  his  debt, 
greater  than  the  amount  of  his  debt ;  and,  in  consequence 
of  the  decree,  he  cannot  assert  his  claim  elsewhere,  but 
must  come  in  before  the  master.  This  was  the  doctrine  in 
Thompson  v.  Brown,  (4  Johns.  Ch.  Rep.  619.)  In  this 
present  case,  it  has  been  suggested  that  a  great  portion  of 
the  costs  of  the  master,  accruing  upon  the  adjustment  of 
the  Nichott  claim,  arose  from  the  proof  of  the  discharges 
of  the  estate  of  the  testator  against  that  claim.  If  the 
creditor  is  to  bear  his  own  costs  of  proving  his  claim  before 
the  master,  it  would  be  very  difficult,  I  admit,  to  discrimi- 
nate between  the  costs  of  the  master  who  investigates  the 
claim,  and  of  the  solicitor  who  prosecutes  it.  And  yet,  if 
the  principal  expense  arose  by  the  unfounded  or  vexatious 
resistance  to  the  items  of  the  claim,  it  would  be  unreasona- 
ble that  the  creditor  should  bear  the  expense  exclusively. 

I  regret  that  I  have  not  found  the  rule  to  be  better  set- 
tled than  it  appears  to  be  by  the  case  referred  to.  If  the 
creditors  come  in  under  the  general  order  in  these  cases, 
and  which  is  given  in  Thompson  v.  Brown,  they  are  to  be 
equally  contributory  to  the  costs  of  the  suit,  and  ought  to 
have  their  costs  equally  borne  out  of  the  fund.  They 
stand  upon  the  same  title,  as  to  costs,  with  the  original 
plaintiff,  and  in  this  case  the  costs  of  all  the  creditors,  who 
come  in  under  the  general  order,  have  been  allowed  and 
charged  to  the  fund.  The  representatives  of  ISicholl  were 
denied  their  costs  by  the  order  of  the  1st  of  July,  in  con 
sequence  of  coming  too  late,  and  not  being  bound  to  con 
tribute ;  and  if  there  was  nothing  more  in  the  case  than  to 
determine  whether  the  master's  bill,  as  well  as  the  solicit 
[  *  300  ]  or's  *bill,  or  that  of  any  other  officer  of  the  Court,  was 
not  properly  a  part  of  the  costs  on  proving  the  debt,  I 
should  not  hesitate  much  in  declaring  it  to  be  part  of  the 
creditor's  costs,  and  to  be  borne  by  him.  But  it  was  a 
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fact  admitted  in  the  statement,  upon  which  the  order  of  1822. 
the  1st  of  July  was  founded,  that  the  Nicholl  claim  led  to 
various  hearings  before  the  master,  and  that  at  those  meet- 
ings the  solicitors  for  the  plaintiff  and  for  the  defendants 
united  to  oppose,  and  attempted  to  limit  the  claim  to  706 
dollars,  and  that,  "  after  a  long  controversy,"  the  master 
had  reported  3500  dollars  to  be  due  to  the  representatives 
of  Nicholl.  These  facts  show,  that  the  master's  costs  on 
that  refe'rence  were  produced  as  much,  at  least,  if  not 
much  more,  by  the  acts  of  the  original  parties  to  the  suit, 
than  by  the  naked  proof  of  the  Nicholl  debt ;  and  under  all 
the  circumstances  of  the  case,  I  think  it  most  equitable  and 
just  that  the  master's  bill  be  borne  by  the  fund.  It  has  al- 
ready been  paid  out  of  the  fund,  under  an  order  of  the  1st 
of  December,  1819,  taken  of  course,  but  with  a  reserva- 
tion of  all  rights  and  claims,  and  without  prejudice  to  any. 
Under  the  special  circumstances,  I  think  the  order  of  the 
1st  of  July  went  quite  far  enough,  and  if  the  master's  bill 
is  not  strictly  within  that  order,  I  am  not  disposed  to  ex- 
tend the  order  so  as  to  embrace  it.  If  the  master's  bill 
be  paid  out  of  the  fund,  and  the  residue  of  the  creditor's 
costs  be  borne  by  himself,  it  will  be  doing  justice  in  this 
case,  and  leave  the  burden  of  the  litigation  before  the  mas 
ter  to  fall  upon  all  the  parties  concerned  in  it,  and  the 
residue  of  the  costs  to  fall  upon  the  creditor  who  was  so 
tardy  in  presenting  his  claim,  and  who  came  in  without 
the  risk  of  contribution  to  the  general  costs  of  the  suit. 

I  wish  it  to  be  understood,  that  this  case  is  decided  upon 
the  facts  peculiar  to  it,  and  not  upon  a  general  and  settled 
rule.  It  appears  to  me,  that  if  the  creditor  is  admitted  to 
prove  his  debt  before  the  master,  under  the  general  rule, 
he  comes  in  under  the  condition  of  contributing  to  the 
costs  *of  the  suit,  and  that  this  question  cannot  ordinarily  [  *301  I 
arise  ;  for  if  he  proves  his  debt,  and  creates,  on  his  part, 
no  unreasonable  expense,  he  ought  to  have  his  costs  borne 
by  the  fund.  And  when  he  comes  in,  as  in  this  case,  sub- 
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1822.  sequent! y,  and  not  upon  the  usual  terms,  he  ought  to  beaf 
his  own  expense,  unless  it  be  very  mjch  enhanced  by  an 
unfounded  opposition  to  it,  and  then  the  case  may  entitle 
him  to  relief. 

1  shall,  therefore,  in  this  case,  direct  that  the  master's 
bill  be  charged  to  the  general  fund. 

\ 

The  following  order  was  entered : 

"  It  is  declared,  that  when  a  creditor  comes  in  under  the 
general  decree  for  the  creditors  to  come  in  and  prove  their 
debts  before  the  master,  he  is  admitted  upon  the  condition 
of  being  contributory  to  the  plaintiff  for  his  proportion  of 
the  expense  of  the  suit,  to  be  settled  by  the  master,  and  he 
has  an  equal  title  with  the  plaintiff  to  have  the  necessary 
costs  of  proving  his  debt  taxed  and  charged  upon  the  fund, 
and  especially,  as  he  may  be  prohibited  from  asserting  his 
claim  at  law ;  and  that  where  the  creditor  does  not  prove 
in  season,  and  is  admitted,  afterwards,  to  prove,  under  a 
special  reference  for  his  case,  and  without  such  condition, 
he  ought,  ordinarily,  to  bear  his  own  costs ;  and  this  was 
the  special  ground  of  the  order  in  this  cause,  denying  to 
the  representatives  of  Nicholl  their  costs  out  of  the  fund. 
And  it  is  further  declared,  that  where  the  principal  part 
of  the  expense  of  such  creditor  arises  from  the  unsuccess- 
ful opposition  of  the  original  parties  to  the  suit,  to  much 
of  his  claim,  (and  that  fact  appeared  in  this  case  from  the 
statement  of  facts  signed  by  the  solicitor  for  the  plaintiff, 
and  by  the  solicitor  for  the  representatives  of  Nicholl,  and 
submitted  when  the  former  order  was  made,)  he  ought  not 
to  bear  the  whole  expense  of  the  litigation  before  the  mas- 
ter. It  is,  thereupon,  ordered,  for  the  direction  of  the 
master,  that  the  order  aforesaid,  of  the  1st  of  July  last,  be 
confined  to  the  fees  of  the  solicitor  of  the  representatives 
[  *  302  ]  *of  Nicholl,  and  other  costs  particularly  incurred  by  them, 
and  not  extended  to  the  master's  bill,  which  ought,  under 
the  special  circumstances,  and  upon  those  special  circum- 
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stances  only,  to  be  charged  against  the  fund  in  Court,  out        1822 
of  which  it  has  already  been  paid,  and  that  the  master  so 
charge  the  same. 


BERG   and   another,  Executors   of  BERG,    against 
R.ADCLIFF  arid  others,  Executors  of  RADCLIFF. 

A  bond,  or  specialty,  is  not  considered  as  a  mere  voluntary  agree- 
ment, but  as  necessarily  importing  a  valuable  consideration,  and 
the  bond  creditor  may  come  into  the  Court  of  Chancery,  to  en- 
force payment  of  it  out  of  assets. 

A  devise  to  executors,  with  authority  to  sell  the  real  estate  of  the 
testator  for  the  payment  of  his  debts,  applies  as  well  to  a  joint  and 
several  bond,  executed  by  him,  as  surety  for  his  co-obligor,  as  to 
any  other  debts ;  and  this  Court  will- enforce  the  performance  of 
the  trust  in  the  executors,  and  compel  a  sale  of  the  real  estate,  or  so 
much  thereof  as  may  be  necessary  to  pay  such  a  bond  of  the  tes- 
tator, as  well  as  his  other  debts. 

As  between  the  obligors  and  obligee,  in  a  joint  and  several  bond,  all 
the  obligors  are  principal  debtors,  though,  as  between  each  other, 
they  may  have  the  rights  and  remedies  resulting  from  the  relation 
of  principal  and  surety. 

BILL,   filed   February   8,   1822,   stated,   that   William 

and  14, 

Radcliff,  deceased,  in  his  lifetime,  together  with  John 
Radcliff,  executed  a  bond,  dated  May  1,  1805,  jointly  and 
severally,  to  pay  to  the  plaintiffs'  testator  500  dollars,  at  a 
day  long  since  past.  That  W.  R.,  at  the  time  of  his 
death,  was  seised  of  lands  in  Dutchess  county,  and  of  a 
considerable  personal  estate.  That  by  his  will,  dated  Oc- 
tober 13,  1806,  which  created  various  trusts,  he  directed 
*his  executors  to  sell  his  real  and  personal  estate  for  the  [  *  303 
payment  of  his  debts  and  the  legacies.  He  devised  to  his 
executors  750  dollars,  in  trust  for  his  daughter,  to  be 
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18-2*2.  raised  out  of  his  personal  estate,  and  if  that  was  not  suffi 
cient,  then  out  of  the  moneys  arising  from  the  sale  of  his 
real  estate ;  and  he  empowered  his  executors,  or  a  ma- 
jority of  those  who  administered,  to  sell  the  whole,  or  any 
part  of  his  real  estate,  and  apply  the  proceeds  to  the  pay- 
ment of  his  debts  and  legacies ;  and  he  appointed  his  four 
sons,  and  Moses  Cantine,  his  son-in-law,  his  executors 
The  testator  died  in  August',  1813,  leaving  the  bond  due. 
The  four  sons  acted  as  executors,  and  possessed  themselves 
of  the  personal  estate,  which  was  insufficient  for  the  pay- 
ment of  the  debts,  and  some  of  them  took  possession  of 
the  real  estate,  and  received  the  rents  and  profits.  No  in- 
terest had  been  paid  on  the  bond  since  May  1,  1815. 
Prayer,  that  an  account  may  be  taken  of  the  debts  due 
from  the  estate  of  the  testator,  and  of  the  personal  estate. 
That  the  personal  estate  be  applied  to  the  payment  of 
the  debts  in  a  course  of  administration ;  and  that  the 
remainder  of  the  debts  be  paid  out  of  the  real  estate,  and 
that  the  same  be  sold,  for  that  purpose,  and  that  all  proper 
parties  join  in  such  sale,  and  that  an  account  be  taken  of 
the  rents  and  profits  of  the  real  estate,  and  for  general 
relief. 

The  answer  of  John  Radcliff  and  Peter  W.  Raddiff, 
two  of  the  defendants,  stated,  that  the  testator  executed 
the  bond  as  surety  for  his  son  John  R.,  the  other  obligor. 
They  admitted  the  bond ;  that  the  testator  died  possessed 
of  a  considerable  real  and  personal  estate ;  that  his  four 
sons  proved  the  will,  and  took  upon  themselves  the  execu- 
tion of  it.  That  the  personal  estate  came  to  the  possession 
of  W.  fy  J.  R.,  as  executors,  and  was  sold  by  them,  ex- 
cept some  articles  of  furniture,  and  the  proceeds  received 
by  them,  and  applied  to  pay  debts,  or  to  some  of  the  pur- 
poses of  the  will.  But  that  they  could  not  state  the  par- 
ticular amount  received,  or  how  it  was  particularly  applied, 
*  304  ]  *nor  how  much,  if  any,  remained  on  hand  unapplied. 
That  these  two  defendants  received  no  part  of  the  personal 
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estate,  except  to  the  value  of  about  thirty  dollars  each.  1622. 
That  the  testator,  at  his  death,  was  indebted  to  each  of 
these  defendants,  and  his  estate  is  indebted  to  them  for 
responsibilities,  assumed  since.  That  the  testator,  at  the 
rime  of  his  death,  was  indebted  to  the  defendant  Jacob  R. 
in  425  dollars  and  1 1  cents,  with  interest  since  the  7th  of 
May,  1808;  and  J.  JR.  has  since  assumed  to  pay  for  the 
estate  298  dollars  and  29  cents,  making,  in  the  whole, 
723  dollars  and  40  cents,  besides  interest.  That  the  testa- 
tor died  indebted  to  the  defendant  P.  W.  R.  in  the  sum 
of  338  dollars  and  63  cents,  who  had  since  paid  for  the 
estate  316  dollars  and  79  cents,  amounting  to  655  dollars 
and  42  cents,  besides  interest.  That  among  the  debts  so 
paid  by  these  defendants  for  the  estate,  was  a  bond  exe- 
cuted by  the  testator,  to  Levi  Jansen,  for  166  dollars  and 
40  cents.  That  the  defendant  William  jR.  has  made 
large  claims  against  the  estate,  which  remain  unsettled. 
That  the  defendants  do  not  know  of  any  claims  or  demands 
against  the  estate,  which  have  not  been  paid,  and  for  which 
they  consider  the  estate  liable,  except  the  claims  aforesaid, 
and  the  demand  of  the  plaintiffs.  The  defendants  de- 
scribed the  real  estate,  and  alleged  that  it  would  not,  if 
sold,  be  more  than  sufficient  to  pay  all  the  debts.  That 
the  defendant  W.  R.  took  possession  of  the  real  estate  in 
Dutchess  county,  subject  to  the  limited  possession  and 
maintenance  of  the  widow  and  daughter  of  the  testator 
under  the  will.  That  the  lands  of  the  testator,  in  Essex 
county,  are  wild  and  uncultivated,  &c.  &c. 

The  defendants  insisted,  that  as  the  testator  was  a  surety 
only  in  the  bond  to  the  plaintiffs'  testator,  the  plaintiffs 
are  not  entitled  to  the  extraordinary  interference  and  relief 
sought  by  the  bill,  and  ought  to  be  left  to  their  remedy  at 
law.  That  the  defendant  John  R.  has  become  insolvent, 
and  has  been  discharged  from  his  debts  under  the  insolvent 
*acl.  And  these  defendants  submitted  how  far  the  estate  [  *  305  ] 
i*f  W.  R.,  the  testator,  was  liable  for  the  debt  to  the  plain- 
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tiffs'  testator ;  and  that  the  direction  contained  in  the  will, 
relative  to  the  payment  of  debts,  and  the  authority  given 
to  the  executors  to  sell,  if  the  same  would  furnish  a  ground 
for  the  interference  of  this  Court  to  direct  a  sale  of  the 
real  estate  for  the  payment  of  debts,  did  not  furnish  such 
ground  for  the  payment  of  a  debt  of  the  testator  as  a  surety, 
and  that  such  was  not  the  intention  of  the  testator,  nor 
ought  such  to  be  the  construction  of  the  will,  &c. 

September  5th.     The  cause  was  brought  to  a  hearing  on 
the  bill  and  answer. 


F.  A.  Livingston,  for  the  plaintiffs.    He  cited  Maddock's 
Ch.  438.     1  Vesey,  514.     1  Ch.  Cos.  77. 

S.  M.  Hopkins,  contra.  He  cited  Str.  738.  3  Bro.  12. 
1  Vesey,  jr.  54.  Free,  in  Ch.  475.  2  Term  Rep.  366. 
per  Butter,  J.  1  Equity  Cos.  Abr.  93,  (I.)  2  Vernon, 
393.  3  AtJc.  91.  2  Ch.  Cases,  22.  10  Johns.  Rep.  180 
312.  18  Johns.  Rep.  396.  2  Vesey,  105. 

September  14.  THE  CHANCELLOR.  The  testator,  William  Radcliff, 
charged  his  real  estate  with  the  payment  of  his  debts,  and 
directed  his  executors  to  sell  so  much  of  it  as  should  be 
requisite  for  that  purpose.  The  bond  in  question  was  ex- 
ecuted by  the  testator,  W.  R.}  as  surety  for  his  son.  It 
was  a  joint  and  several  bond,  and  was  produced  at  the 
hearing.  It  appears  very  clearly,  by  the  pleadings,  and  the 
admissions  of  the  defendants  therein,  that  the  personal  es- 
tate has  been  sold  and  appropriated,  and  that  the  sale  of 
the  real  estate  becomes  necessary  to  discharge  that  bond, 
if  it  is  to  be  deemed  a  charge  upon  the  estate,  and  to  be 
enforced  in  this  Court. 

But  the  two  defendants  who  have  answered,  contend, 

[  *  306  ]  that  *the  plaintiffs  are  not  entitled  to  the  interference 
and  assistance  of  this  Couit,  as  against  a  surety;  and 
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that  the  authority  given  by  the  will  to  the  executors  to  sell        1822. 
the  real  estate  to  pay  debts,  does  not,  by  any  sound  con- 
struction, extend  to  t^e  payment  of  debts  due  from  the  tes- 
tator in  the  character  of  surety. 

The  defendants  are  evidently  mistaken  on  both  these 
points. 

This  is  not  the  case  of  a  voluntary  agreement  on  the 
part  of  the  testator,  which  a  Court  of  equity  will  not  en- 
force ;  and  the  cases  cited  by  the  counsel  for  the  defend- 
ants, as  to  that  point,  do  not  apply.  It  is  a  bond  for  the 
payment  of  a  debt,  and  is  founded  on  a  valuable  consider- 
ation, which  applies  equally  to  each  obligor.  The  surety,  by 
joining  in  the  bond,  becomes  a  principal  debtor  to  the  obligor, 
and  the  debt  is  presumed  to  have  been  created  upon  the 
credit  given  to  the  surety  as  well  as  to  the  principal  debtor. 

In  Beard  v.  Nuthall,  (1  Fern.  427.)  the  master  of  the 
rolls  declared,  that  an  agreement,  though  even  voluntary,  if 
under  seal,  was  to  be  supported  aod  assisted  in  this  Court. 
So,  again,  in  Lechmere  v.  Earl  of  Carlisle,  (3  P.  Wms.  222.) 
Sir  Joseph  JeJcyll  held,  that  a  voluntary  bond  was  good 
against  an  executor  or  administrator,  and  must  be  paid 
by  the  executor,  unless  some  creditor  was  thereby  deprived 
of  his  debt.  The  observations  of  Lord  Hardwicke,  in  Wil- 
liamson v.  Coddington,  (I  Vesey,  514.)  are  still  more  strong 
and  pointed.  "  Undoubtedly,"  he  says,  "  a  bill  may  be  for 
satisfaction  of  a  debt  out  of  assets,  real  and  personal,  which 
debt  may  be  created  voluntarily  by  the  testator ;  for  though 
one  cannot  come  into  equity  to  supply  a  defect  in  a  volun- 
tary bond  without  consideration,  or  in  many  instances  can- 
not come  for  specific  performance  of  such  an  agreement, 
yet,  if  he  has  a  specialty,  he  does  not  want  proof  of  a  con- 
sideration, but  may  come  into  equity  as  well  as  law  to  have 
satisfaction  of  that  debt,  or  that  ^specialty,  out  of  assets."  [  *  301 
[t  is,  therefore,  quite  unnecessary  to  dwell  upon  this  point, 
for  the  bond  here  being  given  for  a  debt,  cannot  be  cr/nsid 
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1822.  ere<^  as  a  mere  voluntary  agreement.  Both  the  obligors 
are  equally  parties  to  one  and  the  same  contract,  necessari- 
ly importing  a  valuable  consideration. 

There  is  as  little  color  for  the  suggestion,  that  a  Court 
of  equity  will  never  enforce  a  bond  or  contract  against  a 
surety.  A  party  who  joins  in  a  bond  as  surety,  is  as  much 
bound  in  law  and  equity  as  the  principal.  Such  contracts 
are  of  every  day's  occurrence  in  the  business  of  life,  and 
recognized  as  valid  in  every  system  of  jurisprudence ;  and 
it  would  be  most  extraordinary,  and  a  very  great  blem- 
ish in  the  administration  of  justice,  if  the  protection  of  a 
Court  of  equity  was  altogether  denied  to  a  creditor  requir- 
ing equitable  assistance  against  the  surety.  The  surety  is, 
in  the  contemplation  of  a  Court  of  equity,  as  much  bound 
as  the  principal  by  the  terms  of  his  contract ;  and  the  great 
principle,  in  the  cases  referred  to  by  the  defendants'  coun 
sel,  is,  that  if  the  creditor  undertakes  to  vary  the  terms  of 
the  contract  with  the  principal,  by  giving  time,  or  otherwise 
changing  it,  without  the  concurrence  of  the  surety,  the 
surety  is  discharged.  This  is  the  extent  of  the  doctrine  ; 
and  so  long  as  the  contract  remains  unvaried  by  any  act  oi 
the  creditor,  he  is  as  much  entitled  to  equitable  relief,  when 
equitable  relief  becomes  necessary,  against  the  surety,  as 
against  the  principal  debtor. 

Thus  in  Underwood  v.  Staney,  (1  Ch.  Cos.  77.)  the 
obligee  of  a  bond  filed  his  bill  against  the  administrator  of 
the  principal,  and  against  the  surety,  for  relief,  as  the  bond 
was  lost.  Though  it  was  objected,  that  equity  ought  not 
to  bind  the  surety,  who  was  not  bound  at  law,  yet  the 
master  of  the  rolls  decreed  for  the  plaintiff;  and,  on  ap- 
peal, the  lord  chancellor  affirmed  the  decree.  This  case 
*  308  ]  was  as  early  as  18  Charles  II. ;  and,  afterwards,  *in  Crosby 
v.  Middleton,  in  1710,  (Prec.  in  Ch.  309.)  we  have  a  sim- 
ilar decision.  A  bond  was  given  by  A.,  and  B.  as  his 
surety,  and  by  mistake  the  name  of  the  surety  was  omitted 
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in  the  bond,  though  he  had  signed,  sealed,  and  delivered  1822. 
it.  B.  resisted  payment  of  the  bond,  as  being  void  against 
him ;  but  the  lord  keeper  said  his  defence  would  not  do, 
and  that  equity  would  relieve  against  the  mistake,  and 
compel  him  to  pay,  unless  he  could  show  payment,  and  for 
which  purpose  an  issue  was  allowed  him. 

There  are  two  intermediate  cases,  which  have  been  cited  in 
opposition  to  this  doctrine.  The  first  is  Simpson  v.  Field, 
2  Ch.  Cas.  22.)  which  was  the  31st  and  32d  Charles  II.,  in 
which  the  lord  chancellor  refused  to  hold  a  surety  in  a  re- 
cognizance bound  in  equity,  who  was  not  bound  at  law  by 
the  terms  of  the  recognizance.  It  was  not  the  case  of  acci- 
dent, or  mistake,  or  fraud,  but  it  was  a  case  in  which  the  re- 
cognizance was  intentionally  drawn  so  as  only  to  bind  him  to 
pay  a  sum  to  be  reported  by  N.  H.,  and  the  master  died  be 
fore  any  report  was  made.  The  surety  here  could  not  be 
held  bound  in  equity,  without  varying  the  terms  of  the  con- 
tract, and  this  a  Court  of  equity  will  not  readily  do,  where  a 
surety  is  concerned.  The  case  has,  therefore,  no  manner 
of  application.  The  other  case  referred  to,  is  that  of  Shef- 
field v.  Lord  Castleton,  in  1700.  (2  Fern.  393.)  It  is 
differently  reported  in  1  Eq.  Cas.  Abr.  93.  K.  pi.  6.,  and 
the  decision  there  mentioned  is  directly  contrary  to  that 
given  in  Vernon,  which  I  shall,  however,  assume  to  be  the 
more  correct  account  of  the  case.  The  principle  of  the 
decision  is  the  same  as  that  in  Simpson  v.  Field.  A  re- 
cognizance was  entered  into,  on  the  5th  of  May,  1660,  and 
it  happened  not  to  fall  within  the  provision  or  terms  of  the 
statute  made  on  the  restoration  of  King  Charles,  for  con- 
firming certain  judicial  proceedings  prior  to  the  restoration. 
The  lord  keeper  dismissed  a  bill  filed  against  the  execu- 
trix of  a  surety  in  the  recognizance,  and  which  surety  was 
not  legally  holden.  *The  recognizance  was  not  within  the  [*309 
reach  of  the  healing  statute.  If  this  was  the  ground  of  the 
decree,  (for  no  reasons  are  given,)  it  has  no  application  to 
the  case  now  before  me  ;  but  it  may  be  doubted  whether 
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1822  the  decision  went  upon  any  general  principle  governing  the 
case  01  sureties ;  for,  according  to  Mr.  Raithby*s  note,  it 
appears  from  the  register's  book,  that  the  bill  sought  to 
subject  a  particular  fund  of  4000  pounds  to  the  discharge 
ot  the  recognizance,  and  the  decree  was,  "  that  the  Court 
saw  no  cause  to  relieve  the  plaintiff,  or  to  subject  any  part 
of  the  4000  pounds  to  his  demand."  No  case  is  stated, 
says  Mr.  Raithby,  and  the  principle  to  be  extracted  from 
this  case  seems  to  be  only,  that  equity  will  not  alter,  vary, 
or  extend  the  contract,  in  order  to  charge  a  surety,  who, 
by  the  contract,  as  it  stands,  is  not  legally  holden.  The 
language  of  the  books  is,  that,  as  against  a  surety,  the  con 
tract  cannot  be  carried  beyond  the  strict  terms  of  it 

The  two  cases  of  Underwood  v.  Staney,  and  Crosby  \ 
Middleton,  are,  therefore,  unaffected  by  any  thing  con- 
tained in  these  two  intermediate  cases;  and  if  it  were 
otherwise,  yet  the  latter  case  of  Crosby  v.  Middleton  ought 
to  govern,  as  being  the  latest;  and  it  is  confirmed  by 
what  Lord  Hardwicke  says,  in  Skip  v.  Hney.  (3  Aik.  93.) 
"  There  are  many  cases,"  he  observes,  "  where  equity  will 
set  up  debts  extinguished  at  law,  against  a  surety  as  well 
as  against  a  principal,  as  where  a  bond  is  burnt,  or  can- 
celled by  accident  or  mistake,  and  much  stronger  if  the 
principal  procure  the  bond  to  be  delivered  up  by  fraud." 
In  the  late  case  of  The  East  India  Company  v.  Boddam, 
(9  Fes.  464.)  Lord  Eldon  gave  relief  to  the  creditor 
against  a  surety  in  a  lost  bond,  when  the  principal  was 
out  of  the  jurisdiction  of  the  Court,  and  observed,  that  in 
a  joint  and  several  bond,  and  as  between  the  obligors  and 
obligee,  all  the  obligors  are  principal  debtors,  though,  as 
between  each  other,  they  may  have  the  rights  and  reme- 
dies resulting  from  the  relation  of  principal  and  surety. 
310  ]  *But  it  is  said,  that  the  authority  given  to  the  executors 

to  sell  the  real  estate  to  pay  debts,  is  not  to  be  deemed  to 
apply  to  a  bond  debt,  which  the  testator  assumed  as  surety 
for  another.  There  is  certainly  no  ground,  in  reason  <>r 
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equity,  for  any  such  distinction.  The  debt,  in  this  case, 
against  the  testator,  is  as  valid  as  any  other  debt,  and 
ought  equally  to  be  paid.  The  testator  is  supposed  to 

...        ,         iii  11-11  RADCLI* 

mean  all  his  subsisting  legal  debts ;  and  did  he  not  mean 
to  pay  when  he  gave  the  bond  ?  What  did  he  mean  by 
entering  into  the  bond,  if  he  did  not  intend  to  see  the 
obligee  paid,  and  to  make  his  property  responsible  for  that 
payment  ?  It  would  be  dangerous  to  set  up  any  such  re- 
finement, and  make  any  such  distinction  between  debts 
contracted  as  surety,  and  debts  contracted  as  principal. 
It  would  tend  to  impair  the  sense  of  obligation  justly  grow 
ing  out  of  every  fair  contract.  Here  was  a  trust  created 
by  the  will,  in  the  executors,  for  the  payment  of  debts,  and 
the  real  estate  was  made  the  subject  of  that  trust ;  and  as 
Sir  Joseph  JeTfyll  said,  in  a  case  already  cited,  every  cestuy 
que  trust,  whether  a  volunteer  or  not,  is  entitled  to  the  aid 
of  a  Court  of  equity,  in  order  to  avail  himself  of  the  benefit 
of  that  trust.  It  is  the  duty  of  this  Court  to  see  that  the 
trust  is  fulfilled.  The  case  of  a  present  subsisting  debt  by 
JL  surety,  has  no  analogy  to  that  of  a  debt  barred  by  the 
statute  of  limitations,  and  which  is  not  considered  as  ordi- 
narily included  in  a  devise  of  lands,  in  trust  to  pay  debts. 
\  debt  barred  by  the  statute  of  limitations,  at  the  time  of 
naking  the  will,  is  presumed  to  be  paid.  It  is  not  con- 
sidered to  be  a  present  subsisting  debt,  without  some  ac- 
knowledgment to  that  effect,  and,  therefore,  it  is  not  an 
unreasonable  presumption,  that  the  testator  had  no  such 
demands  in  contemplation.  But  there  is  not  the  least 
foundation  for  such  an  inference  in  this  case,  and  we  can- 
not draw  it  without  assuming  the  harsh,  and,  I  think,  unjust 
conclusion,  that  the  testator  never  regarded  a  bond  which 
he  gave  on  behalf  of  his  son,  as  creating  any  obligation 
upon  him,  either  in  law  or  conscience,  to  pay  the  debt. 

*I  shall  accordingly,  direct  an  account,  and  a  sale  of  the       [  *  31 1  i 
real  estate,  to  satisfy  the  plaintiffs'  debt.     The  law  upon 
this  subject  appears  to  me  to  be  so  well  settled,  that  I 

319 


311  CASES  IN  CHANCERY. 

1 822.  should  not  have  bestowed  so  much  time  upon  the  case,  if 
the  objections  to  the  right  of  the  plaintiffs  had  not  been 
pressed  with  much  earnestness  by  the  defendants'  counse  , 
and  even  incorporated  into  the  answer,  and  that  answer 
drawn  by  the  defendants  themselves,  who  are  members 
of  the  profession,  and  of  a  standing  which  entitles  their 
pretensions  to  be  well  examined. 

The  following  decree  was  entered :  "  It  is  declared,  that 
the  plaintiffs  are  entitled  to  the  assistance  of  this  Court,  to 
enforce  payment  of  the  said  bond,  against  the  estate  of  the 
said  W.  R.,  deceased,  equally  as  if  the  said  IV.  R.  had 
been  the  sole  obligor,  and  notwithstanding  the  said  W.  R. 
united  in  the  said  bond,  and  became  a  joint  and  several 
obligor  as  surety  for  John  R.,  the  other  obligor.  And  it  is 
further  declared,  that  the  directions  contained  in  the  will 
of  W.  R.,  relative  to  the  payment  of  his  debts,  and  the 
authority  given  to  the  executors  to  sell  the  real  estate  for 
the  payment  of  debts,  apply  as  well  to  the  payment  of  the 
said  bond,  as  to  any  other  debt  due  and  owing  from  W. 
R.  at  the  time  of  his  death,  and  the  authority  given  in  and 
by  the  said  will,  created  a  trust  in  the  executors  to  sell  the 
said  real  estate,  or  so  much  thereof  as  should  be  requisite 
to  pay  the  debts  of  the  testator,  and  which  trust  it  is  the 
duty  of  this  Court  to  enforce  in  favor  of  and  on  the  appli- 
cation of  the  creditors,  or  any  of  them.  It  is  thereupon 
ordered,  &c.,  that  it  be  referred  to  a  master,  &c.,  to  take 
an  account  of  the  principal  and  interest  due  on  the  bond 
in  the  pleadings  mentioned,  and  an  account  of  all  the 
other  debts  and  demands,  if  any  there  be,  justly  and  le- 
gally chargeable  upon  the  estate  of  W.  R.,  at  the  time  of 
his  death,  including  payments  of  any  such  debts,  by  any 
of  the  executors  out  of  their  own  property ;  and,  if  required 
by  the  defendants,  to  take  and  state  an  account  of  the 
[*312]  personal  estate  *possessed  and  owned  by  W.  R.,  at  the 
time  of  his  death,  and  of  the  administration  thereof  by  the 
defendants,  or  any  of  them,  and  how  appropriated  and 
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applied;  and,  if  required  by  either  party,  that  he  also  take  1822. 
and  state  an  account  of  the  rents  and  profits  of  the  said 
real  estate,  since  the  death  of  the  testator,  and  received  by 
the  defendants  or  either  of  them.  And  inasmuch  as  it  suf- 
ficiently appears,  in  and  by  the  pleadings,  that  the  person- 
al estate  of  W.  R.  has  been  sold  and  disposed  of  by  the 
defendants,  or  some  of  them,  and  the  proceeds,  or  the 
greater  part  thereof,  applied  to  pay  debts,  or  to  some  of 
the  purposes  of  the  will,  and  that  the  bond  aforesaid,  as 
well  as  other  charges  mentioned  in  the  answer,  as  existing 
on  the  part  of  the  defendants,  or  some  of  them,  against  the 
said  estate,  cannot  be  satisfied  but  by  the  sale  of  the  real 
estate  of  the  said  testator,  or  a  part  thereof:  It  is  there- 
upon further  ordered,  &c.,  that  upon  the  coming  in  of  the 
said  report,  and  notice  thereof,  the  said  defendants,  or  a 
majority  of  them,  as  soon  as  may  be  thereafter,  cause  the 
real  estate  whereof  W.  R.  died  seised,  or  so  much  thereof 
as  the  said  executors,  or  a  majority  of  them,  shall  deem 
sufficient  to  pay  the  principal  and  interest,  to  be  reported 
due  to  the  plaintiffs,  together  with  the  plaintiffs'  costs  of 
this  suit,  and  which  can  be  sold  separately,  without  materi- 
al injury  to  any  of  the  parties  concerned,  to  be  sold  at  pub- 
lic auction,  on  giving  six  weeks'  notice,  &c. ;  and  that  one 
of  the  masters  of  this  Court  be  associated  with  them  jn  the 
management  and  direction  of  the  sale ;  and  that  the  said 
defendants  may,  if  they  should  deem  it  best  in  their  discre- 
tion, also,  at  the  same  time  and  place,  sell  so  much  more 
of  the  said  real  estate  as  shall  be  sufficient  to  satisfy  the 
other  demands,  if  any,  so  to  be  reported  as  aforesaid,  and 
that  the  said  sale  be  for  cash,  so  far  as  may  be  necessary 
to  raise  the  amount  of  the  said  principal,  interest,  and 
costs,  due  to  the  plaintiffs,  and  either  for  cash,  or  upon 
such  terms,  as  to  credit  or  security,  as  the  defendants,  or  a 
majority  of  them,  shall  *deem  advisable,  in  respect  to  the  f  *  313  J 
n^due  of  the  demands,  mentioned  in  the  answer  aforesaid, 
and  of  which  an  account  is  to  be  taken  by  the  said  master ; 
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1822  an(^  *na*  the  defendants,  or  a  majority  of  them,  togethei 
with  the  master,  execute  deeds,  to  be  approved  of  by  the 
said  master,  to  the  purchasers,  on  their  complying  with 
the  terms  of  sale,  and  that  the  moneys  arising  upon  the 
said  sale,  for  cash,  be  paid  to  the  master,  and  by  him 
brought  into  Court,  to  abide  he  further  order  of  the 
Court."  &c. 


M.  &  J.  VAN  BENSCHOOTEN  against  LAWSON 

[Inapplicable,  3  Sandf .  Ch.  59.    See  2  Edw.  28.] 

Compound  interest  is  not  allowed,  unless  on  a  special  agreement  in 
writing  after  the  lawful  interest  has  become  due.  The  agreement 
to  be  valid,  must  be  prospective  in  its  operation,  as  that  the  interest 
then  due  and  payable  shall  carry  interest  thereafter.  An  agree- 
ment, made  at  the  time  of  the  original  contract  or  loan,  that  in- 
terest shall  begin  and  ran  upon  the  lawful  interest,  from  the  period 
stipulated  for  its  payment,  is  not  valid. 

16.  BILL  to  foreclose  a  mortgage,  given  on  the  12th  of  May, 
1819,  to  secure  the  payment  of  a  bond,  conditioned  to 
pay  9026  dollars  and  87  cents,  on  the  12th  of  May,  1820, 
with  interest. 

It  appeared  in  proof,  that  this  bond  and  mortgage  were 
given  for  the  balance  of  two  prior  bonds,  the  one  dated 
May  2d,  1814,  for  4150  dollars,  payable  the  1st  of  May, 
1815,  with  interest,  and  the  other,  dated  the  27th  of  May, 
1817,  for  737  dollars,  given  for  the  arrears  of  interest  re- 
maining unpaid  on  the  prior  bond  ;  and  that  on  giving  this 
last  bond  for  737  dollars,  interest  on  the  previous  interest 
remaining  unpaid  was  calculated  for  the  year  it  had  re- 
mained due  and  unpaid,  and  was  included,  and  which 
compound  interest  amounted  to  29  dollars,  42  cents. 
[  *314  ]  *It  appeared,  also,  that  a  judgment  bond  was  taken  on 

the  24th  of  April,  1821,  for  966  dollars,  65  cents,  being  for 
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arrears  of  interest  on  the  bond  and  mortgage  on  which  this        1822. 
bill  is  founded,  and  that  24  dollars,  87  cents,  of  compound 
interest,  on  interest  which  had  remained  due  and  unpaid, 
was,  also,  included  in  this  judgment  bond,  which  has  been 
since  assigned  by  the  plaintiffs  to  a  third  person. 

The  case  was  submitted,  upon  the  pleadings  and  proofs, 
whether  these  charges  of  compound  interest  were  ad- 
missible. 

J.  Emott,  for  the  pfo  in  tiffs. 
/?..  Street,  contra. 

THE  CHANCELLOR.  It  is  a  well-settled  rule,  and  for 
which  I  may  refer  to  the  case  of  Connecticut  v.  Jackson,  (1 
Johns.  Ch.  Rep.  13.)  and  to  the  authorities  there  cited, 
that  compound  interest  cannot  lawfully  be  demanded  and 
taken,  except  upon  a  special  agreement,  made  after  the  in- 
terest has  become  due.  It  is,  then,  a  debt  due,  and  the 
creditor  may  insist  upon  immediate  payment  of  it,  or  that 
the  debtor  should  allow  interest  upon  it,  which  is,  in  fact, 
turning  the  interest  into  principal.  In  the  case  of  a  mort- 
gage security,  it  would  be  fair  for  the  mortgagee,  says 
Lord  Ch.  Manners,  (1  Ball  fy  Beatty,  430.)  to  call -for  in- 
terest due  at  the  end  of  the  year,  and  if  not  paid,  to  insist 
on  its  becoming  principal ;  but  if  it  constituted  part  of  the 
original  agreement,  it  would  be  usurious  and  oppressive. 
The  agreement,  in  such  cases,  is  prospective  in  its  opera- 
tion, and  that  the  interest  then  due  and  payable  shall,  there- 
after, carry  interest.  Thus,  in  the  case  of  Thornhill  v. 
Evans,  (2  At k.  330.  n.  1 .)  Lord  Hardwicke  directed  the  mas- 
ter, in  taking  an  account  of  what  was  due  for  principal  and 
interest  upon  the  mortgage,  to  inquire  what  arrears  of  interest 
were,  from  time  to  time,  agreed  in  writing  *to  be  turned  into  [  *  315 
principal,  after  such  arrears  became  due,  and  such  arrears 
to  be  considered  as  principal  from  the  respective  times  of  iurh 
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1822.  agreement.  In  that  case,  there  was  interest  in  arrear  when 
the  mortgage  was  paid  off,  and  interest  upon  that  interest  was 
demanded  by  the  creditor,  which,  says  the  lord  chancellor, 
"  was  never  allowed  of  in  a  Court  of  equity."  In  the  case 
before  me,  the  agreement  of  the  debtor  to  allow  interest  upon 
the  arrears  of  interest,  was  retrospective  in  its  operation. 
It  was  agreed,  on  the  27th  of  May,  1817,  to  allow  in- 
terest for  the  year  preceding,  on  the  interest  which 
was  due  the  year  preceding ;  and  this  cannot  be  permitted 
nor  such  an  agreement  recognized  and  enforced  in  this 
Court.  Compound  interest  can  only  be  admitted  on  the 
fact  of  a  written  agreement,  made  after  the  interest  upon 
which  the  agreement  operates  has  fallen  due ;  and  to  give 
such  an  agreement  a  retrospective  effect  leads  to  oppression. 
It  is  equally  objectionable,  as  an  agreement  made  at  the 
time  of  the  original  contract  or  loan,  that  compound  interest 
should  begin  and  run  upon  the  lawful  interest  the  moment 
it  falls  due,  whether  payable  yearly,  half  yearly,  or  quarter- 
ly ;  and  such  agreements  are  held  to  be  oppressive.  To 
exact  from  the  debtor  interest  on  the  previous  arrears  of 
interest,  without  a  previous  special  and  particular  agree- 
ment for  that  purpose,  is  inadmissible.  It  has  no  valid 
basis,  nor  any  acknowledged  legal  consideration,  on  which 
it  can  rest,  if  the  previous  agreement,  made  at  or  after  the 
time  the  interest  became  due,  be  wanting.  It  is  the  agree- 
ment, and  not  the  law,  nor  the  delay  of  payment,  that  will 
turn  interest  into  principal.  If  the  creditor  was  permitted 
to  exact  from  the  debtor  a  stipulation  to  pay  interest  on  ar- 
rears of  interest  then  due,  it  would  lead  to  great  and  inevi- 
table abuse.  It  would,  perhaps,  be  less  mischievous,  be- 
cause the  parties  would  stand  upon  more  equal  terms,  to 
allow  of  such  a  stipulation  for  compound  interest,  when  the 
original  contract  is  about  to  be  made.  The  parties  *are, 
then,  independent  of  each  other;  but,  in  the  other  case, 
the  debtor  is  comparatively  dependent,  and  probably  dis- 
tressed, and  the  creditor  exacts  the  stipulation,  under  the 
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eviJent  advantage  of  power  and  superiority.  The  agree-  1822. 
ment,  on  the  part  of  the  defendant,  to  pay  compound  in- 
terest retrospectively,  does  not  alter  the  case,  for  the  max- 
im volenti  non  Jit  injuria  does  not  apply  in  these  cases.  In  LAWSO* 
Bosanquet  v.  Dashivood,  (Cases  temp.  TaZ6o£,  37.)  usurious 
interest  had  been  allowed  and  paid,  yet  the  Court  decreed 
the  creditor  to  refund  it.  Here  is  no  money  to  be  refund- 
ed. We  are  only  to  direct  the  master,  in  computing  the 
amount  due  on  the  bond  and  mortgage,  to  give  credit  for 
the  sum  of  29  dollars,  42  cents,  as  having  been  paid  on  the 
27th  of  May,  1817,  and  the  sum  of  24  dollars,  87  cents,  as 
having  been  paid  on  the  24th  of  April,  1821,  and  that 
those  credits,  with  interest  thereon,  be  deducted  from  the 
balance  claimed  to  be  due  on  the  bond  and  mortgage.  I 
shall  direct  that  no  costs  be  allowed,  provided  the  sum  to 
be  reported  due  be  paid  within  thirty  days  thereafter ;  and 
if  not  paid  then,  that  the  sale  of  the  mortgaged  premises  be 
made  under  the  usual  decree,  together  with  the  costs  of 
such  sale. 

Decree  accordingly. 
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Bur.  ROWS. 


*THE  MOHAWK  BANK  AND  SMITH  and  others  (Ex- 
ecutors of  VAN  NESS)  against  BURROWS  and 
others. 

[Not  followed,  2Edw.  575;  1  Paige  696.] 

The  attorney's  or  solicitor's  lien  for  his  costs  does  not  aftect  the 
equitable  right  of  set-off"  between  the  parties.  The  lien  extends 
only  to  the  clear  balance  resulting  from  the  equity  between -the 
parties.  But  the  attorney's  or  solicitor's  lien,  for  costs  recovered, 
will  not  be  suspended,  or  satisfaction  of  the  judgment  delayed, 
until  an  unliquidated  claim  of  the  opposite  party  can  be  ascer- 
tained, and  a  balance  finally  struck  between  the  parties. 


September  28.  PETITION  of  the  plaintiffs,  who  are  executors,  stating, 
that  by  the  decree  of  the  4th  day  of  April  last,  it  was  order- 
ed that  the  bill,  as  to  the  defendant  Burrows,  be  dismissed, 
with  costs.  That  it  appears,  by  the  pleadings  and  proofs, 
that  the  defendant  B.  is  insolvent,  and  that  on  the  30th 
of  May,  1817,  David  Van  Ness,  the  testator,  and  the  de- 
fendant B.,  became  joint  purchasers  of  the  cotton  factory 
mentioned  in  the  pleadings,  and,  to  secure  the  purchase 
money,  they  gave,  jointly,  a  bond  and  mortgage  on  the 
premises,  to  the  Mohatvk  bank,  for  9669  dollars,  76  cents, 
payable  in  eignt  equal  annual  instalments,  with  interest. 
That  the  premises,  since  the  destruction  of  the  factory  by 
fire,  would  not  sell  for  1500  dollars.  That  since  the  de- 
cree aforesaid,  the  executors  have  been  required  to  pay  to 
the  bank  the  moiety  of  principal  and  interest  of  the  instal- 
ments which  fell  due  on  the  1st  of  June,  1820,  1821,  and 

1822,  and  which  the  defendant  B.  was  bound  to  pay,  but 
did  not,  being  insolvent.     That  the  executors  have  so  paid, 
on  the  1st  of  July  last,  2492  dollars,  61  cents,  to  the  bank. 
That  three  instalments  are  unpaid,  and  will  become  due  in 

1823,  1824,  and  1825,  and  one  half  of  each  of  them  th« 
defendant  B.  ought  to  pay ;  and  the  estate  of  Van  Nest 
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will,  no  doubt,  be  obliged  to  pay  the  *whole  of  them.  That 
the  costs  of  the  defendant  B.,  in  the  above  suit,  are  taxed 
at  132  dollars,  70  cents.  That  the  estate  of  Van  Ness 
will  be  obliged  to  pay  such  costs,  as  the  suit  was  instituted 
exclusively  for  the  benefit  of  such  estate ;  and  the  Mohawk 
bank  consented  to  have  their  names  used  as  parties,  under 
a  stipulation  that  the  same  should  be  prosecuted  at  the  risk 
of  the  estate  as  to  costs.  Prayer,  that  the  costs  be  de- 
ducted from  the  amount  which  the  executors  of  Van  Ness 
have  paid  on  the  bond  and  mortgage  aforesaid,  and  which 
the  defendant  B.  ought  to  have  paid. 

A.  Van  Vechten,  for  the  set-off,  according  to  the  prayer 
of  the  petition. 

L.  Mitchell,  contra. 

For  the  petition  were  cited  2  JI.  Bl.  440.  4  Bos.  Sf 
Pull.  22.  8  Johns.  Rep.  357.  13  Johns.  Rep.  306.  2 
Atk.  165.  15  Vesey,  72.  12  Vesey,  346.  14  Johns. 
Rep.  63. 

Against  the  petition  were  cited  2  B.  fy  P.  29.  8  Term 
Rep.  69.  4  Term  Rep.  123.  2  H.  Bl.  588.  2  Qtines's 
Rep.  105.  8  Johns.  Rep.  247.  3  East,  149.  8  Tyng's 
Mass.  Rep.  451. 

THE  CHANCELLOR.  The  doctrine  of  the  Court  of  Com- 
mon Pleas,  and  of  the  Court  of  Chancery,  in  England,  and 
of  the  Supreme  Court  of  this  state,  is,  that  the  attorney's  or 
solicitor's  lien  for  costs  does  not  prevent  the  parties  from 
having  their  mutual  demands  arranged  by  set-off,  as  the 
equities  between  them  shall  require,  without  regard  to  the 
lien  of  the  attorney  or  solicitor. 

In  Vaughan  v.  Davics,  (2  //.  Bl.  440.)  A.  obtained  a 
verdict  against  />'.  for  a  small  sum,  and  />'.  obtained  a 
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judgment  *against  A.  for  a  large  sum,  and  the  Court  per 
mitted  the  verdict  and  costs  recovered  by  A.  to  be  deduct- 
ed from  the  amount  of  the  judgment  of  B.,  notwithstand- 
ing  A.  was  insolvent,  and  had  no  means  of  paying  his  at- 
torney's bill,  but  by  the  sum  for  which  he  obtained  a  ver- 
dict, and  notwithstanding  that  the  attorney  for  A.  had  no 
fund  to  resort  to  for  his  costs  but  the  sum  recovered  by  his 
client.  It  was  admitted,  in  that  case,  that  the  practice  of 
the  K.  B.  was  different,  and  the  equitable  right  of  setting 
off  the  sum  recovered  in  one  action  against  that  recovered 
in  another,  was  always  subject  to  the  attorney's  lien  for  his 
bill,  and  for  which  the  case  of  Mitchell  v.  OUfield  (4  Term 
Rep.  123.)  was  referred  to. 

This  was  a  very  strong  case  on  the  point,  and  it  was, 
afterwards,  followed  in  the  cases  of  Hall  v.  Ody,  (2  B.  fy 
Putt.  28.)  and  Emden  v.  Dailey,  (4  B.  fy  Pull  22.)  But 
in  the  first  of  these  two  last-mentioned  cases,  Lord  Ch.  J. 
Eldon  seemed  to  hesitate  as  to  the  practice,  and  observed, 
that  "  he  found  this  to  be  the  settled  practice  of  the  C.  B. 
with  much  surprise,  since  it  stood  in  direct  contradiction 
to  the  practice  of  every  other  Court,  as  well  as  to  the  prin- 
ciples of  justice.  In  the  Court  of  Chancery,  the  same 
parties  were  often  concerned  in  many  suits,  and  he  never 
knew  the  idea  entertained  of  arranging  the  funds,  until  the 
respective  attorneys  were  paid  their  costs."  The  othei 
judges  of  the  C.  B.  dryly  observed,  that  they  had  no  ob 
jection  to  have  the  practice  reconsidered ;  but  Rooke,  J., 
said,  "  It  did  not  appear  to  him  to  be  unfair  as  it  stood  at 
present.  The  attorney  looks,  in  the  first  instance,  to  the 
personal  security  of  his  client,  and  if  beyond  that  he  can 
get  any  further  security  into  his  hands,  it  is  a  mere  casual 
advantage."  The  last  of  these  cases  was  after  Sir  James 
Mansfield  had  succeeded  as  Ch.  J.  ;  and  the  Court  of  Com- 
mon Pleas  adhered  to  their  former  practice  as  settled,  and 
held,  that  the  attorney's  lien  could  not  be  allowed  to  inter- 
fere with  the  equitable  arrangement  of  costs  between  the 
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*parties  to  the  suit ;  that  the  attorney  acts  upon  the  credit 
of  his  client,  and  his  personal  security  for  the  payment  of 
his  costs,  and  that  the  Court  always  allowed  applications 
of  that  kind. 

In  Porter  v.  Lane,  (8  Johns.  Rep.  357.)  the  Supreme 
Court  of  this  state  declared,  that  they  adopted  the  rule  of 
the  C.  B.,  and  that  the  attorney's  lien  for  his  costs  did  not 
affect  the  equitable  right  of  set-off  between  the  parties. 

The  rule  in  chancery  is  the  same.  In  the  case  of 
Vaughan  v.  Davies,  cited  above,  Mr.  J.  Buller  observed 
that  a  similar  decision  to  this  had  taken  place  that  very 
term  in  the  Court  of  Chancery,  in  Barton  v.  Etherington. 
Lord  Hardwicke  had  said,  long  before,  (Garish  v.  Donovan, 
2  Aik.  166.)  that  it  was  very  reasonable  that  the  costs 
which  the  plaintiff  had  to  pay,  on  dismissing  his  bill,  should 
be  deducted  out  of  the  costs  and  damages  which  the  plain- 
tiff had  recovered  at  law  against  the  defendant,  and  for 
which  the  defendant  had  been  taken  in  execution,  and  there 
remained.  I  have  not  seen  any  report  of  the  decision  al- 
luded to  by  Mr.  J.  Buller ;  but  Lord  Eldon,  since  he  be- 
came chancellor,  has  repeatedly  admitted  the  chancery 
rule  to  be  the  same  with  that  of  the  C.  B.,  which  he 
so  precipitately,  and  contrary  to  his  usual  discretion  and 
accuracy,  called  in  question  when  he  was  Ch.  J.  of  that 
Court. 

In  Taylor  v.  Popham,  (15  Ves.  79.)  Lord  Ch.  J.  Eldon 
stated,  that  he  "  had  a  strong  notion  that  the  doctrine  of 
that  Court  has  all  along  been,  that  where  different  de- 
mands arise  in  a  cause,  the  costs  should  be  arranged  as  the 
equities  between  the  parties  require,  without  considering 
the  solicitor"  And  in  the  case  £r  parte  Rhodes,  (15 
Vet.  541.)  he  stated  more  decidedly  the  rule  in  chan- 
cery. The  right  of  set-off,  he  said,  prevailed,  in  general 
cases,  so  as  to  interfere  with  the  solicitor's  lien  upon  the 
debt  recovered.  The  Court  of  K.  B.  held,  that  the  equity 
of  set-off  should  not  interfere  with  the  lien.  The  Court 
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*of  Common  Pleas,  on  the  contrary,  held,  that  the  attorney 
can  have  no  lien  that  will  interfere  with  the  equity  be 
tween  the  parties ;  "  and  my  opinion  is,  that  the  practice 
of  this  Court  does  not  interpose  the  lien  further  than  upon 
the  clear  balance  which  is  the  result  of  the  equity  between 
the  parties.  This  is  proved  by  the  whole  form  of  our 
proceedings." 

The  practice  which  has  been  thus  shown  to  exist,  and  to 
be  established  by  such  a  preponderating  weight  of  authori- 
ty, must  be  deemed  the  rule  in  this  Court ;  and  the  only 
pertinent  inquiry  is,  whether  the  circumstances  of  this  case 
warrant  the  application  of  the  rule. 

Burroivs,  in  his  answer  to  the  bill,  admitted,  "  that  Van 
Ness  and  he  purchased,  on  the  30th  of  May,  1817,  the 
factory  and  lands  belonging  to  it,  for  about  10,000  dollars ; 
and  that  they  gave  their  joint  bond  and  mortgage  to  the 
Mohawk  lank  for  9669  dollars  and  76  cents,  part  of  the 
purchase  money.  That  he  was  owner  of  half  the  factory 
as  a  tenant  in  common,  and  that  he  made  improvements 
on  the  factory  to  more  than  the  amount  of  his  half  of  the 
original  purchase  money  secured  by  the  mortgage.  That 
when  he  purchased,  it  was  an  agreement  between  him  and 
Van  Ness,  that  the  factory  should  be  conducted,  improved, 
and  carried  on  at  joint  expense,  and  the  defendant  B.  at- 
tempted to  perform  his  part,  and  made  repairs  and  im- 
provements of  great  value,  but  Van  Ness  and  his  execu- 
tors refused  to  join  him  in  such  expenses  and  improve- 
ments, to  his  great  damage."  It  would  appear  from  those 
charges,  put  forward  in  the  answer,  that  the  question  of 
contribution  between  the  executors  of  Van  Ness  and  the 
defendant  B.  is  quite  unsettled,  and  the  claim  of  the  ex 
ecutors  will  be  contested,  and  must  undergo  a  course  ol 
judicial  investigation,  before  it  is  established,  and  its  ex 
tent  ascertained.  I  believe  none  of  the  cases  require  a 
suspension  of  the  operation  of  the  attorney's  or  solicitor's 
lien  upon  the  iosts  already  recovered,  until  .Ji  unliquidated 
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*claim  of  the  opposite  party  can  be  settled.  The  claims  on 
each  side  must  be  ascertained  before  the  set-off  can  be  ad- 
mitted. It  would  be  unreasonable  to  delay  the  solicitor 
until  the  accounts  between  the  parties  can  be  stated,  and 
the,  balance  struck.  As  was  observed  in  the  case  of  Dun- 
can v.  Lyon,  (3  Johns.  Ch.  Rep.  360.)  "  one  judgment  may 
be  set  off  against  another ;  but  here  is  a  demand  on  one  side 
raised  to  a  debt  certain,  and  an  uncertain  claim  on  the 
other,  and  there  is  no  case  to  warrant  the  delay  of  satis- 
faction of  a  judgment  debt  on  one  side,  until  an  unsettled 
demand  on  the  other  is  reduced  to  certainty,  and  in  a  con- 
dition to  be  set  off." 

On  this  ground,  I  am  of  opinion,  that  the  prayer  of  the 
petition  be  denied. 

Motion  denied. 
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KING  against  STOW. 

[Overruled,  3  N.  Y.  396.    See  3  Sandf .  Ch.  62, 67 J 

Where  a  mortgage,  taken  by  two  loan-office  commissioners  of  tbn 
county  of  Essex,  had  become  forfeited,  and  the  land  was  regularly 
advertised  and  sold,  pursuant  to  the  act,  (scss.  9  rh.  40.)  except 
that  one  of  the  commissioners  was  not  present  at  the  time  the  order 
for  the  advertisement  of  sale  was  made,  nor  at  the  sale :  Held,  that 
the  assent  of  the  absent  commissioner  was  to  be  presumed,  as  no 
dissent  was,  afterwards,  expressed  by  him,  and  he  united  in  the 
deed  to  the  purchaser ;  and  though  it  is  the  duty  of  both  the  com- 
missioners to  be  present  at  the  sale,  yet  the  absence  of  one  of  them 
from  necessity,  or  just  cause,  which  was  to  be  presumed  in  this 
case,  would  not  affect  the  validity  of  a  sale,  otherwise  regular  and 
fair.  And  though  the  commissioners  neglected  to  make  all  the 
proper  minutes  or  entries  hi  a  book  of  their  proceedings,  accord- 
ing to  the  directions  of  the  act,  yet  an  omission,  on  their  part,  in 
this  respect,  will  not  vitiate  or  defeat  the  sale  itself  as  against  a 
bonajide  purchaser. 

Where  the  advertisement  of  sale  was  affixed  up  by  the  commission- 
ers, at  the  court-house  and  two  public  taverns,  in  the  village  of  JB., 
being  the  three  most  public  places  in  that  village,  which  is  a  place 
of  the  greatest  resort  in  the  county :  Held,  that  this  was  sufficient, 
as  the  act  did  not  necessarily  require  that  advertisements  should  bo 
put  up  hi  three  different  villages,  or  towns,  and  the  practice  of  the 
commissioners,  in  Essex  county,  had  been  uniformly  otherwise. 
But,  admitting  that  the  commissioners  erred  in  their  construction  of 
the  act,  in  this  respect,  yet  a  mere  error  of  judgment,  where  there 
was  no  fraud,  or  pretence  for  imputing  fraud,  but  every  thing  was 
intended  to  be  fair  and  regular  will  not  vitiate  the  sale  as  against 
a  bonajide  purchaser,  for  a  valuable  consideration,  without  notice 
of  any  irregularity  or  omission  on  the  part  of  the  commissioners. 

HENRY  BAGLEY,  on  the  17th  of  August,  1308, 
mortgaged  to  the  loan-officer*  of  Essex  county,  fifty  acres 
of  land,  in  the  town  of  Crown  Point,  to  secure  a  loan  of 
seventy-four  dollars,  under  the  act  of  the  llth  of  April^ 
1808.  The  interest  was  regularly  paid  up  to  the  first 
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Tuesday  of  May,  1817.  The  mortgaged  premises  were  1822. 
*purchased  by  the  plaintiff,  upon  execution,  in  1817,  for 
*ifty  dollars,  under  a  judgment  of  the  17th  of  July,  1815, 
c^gainst  Bagley,  in  favor  of  David  Comfort.  The  interest 
due  on  the  mortgage,  on  the  first  Tuesday  of  May,  1818, 
was  not  paid,  and  the  mortgaged  premises  became  abso- 
lutely forfeited.  On  the  day  when  it  became  the  duty  of 
the  commissioners  to  advertise  the  land  for  sale,  for  de- 
fault of  payment,  Monvah  Miller,  one  of  the  commission- 
ers, was  present,  and  Isaac  Finch,  the  other,  was  absent ; 
and  Norman  Nicholson,  who  acted  as  clerk  to  the  com- 
missioners, drew  up  the  advertisement  of  sale,  and  put  the 
name  of  /.  F.  to  it,  in  the  presence  and  under  the  obser- 
vation of  Miller,  who  took  the  advertisement,  and  em- 
ployed the  printer  of  the  Essex  Patriot  to  print  it,  and 
affix  copies  on  the  court-house  door,  in  the  village  of  Eliz- 
abethtown,  and  on  the  doors  of  two  public  inns,  in  that 
village.  These  were  the  only  advertisements  made  and 
published.  On  the  day  of  sale,  which  was  the  15th  of 
September,  1818,  M.  was  present  at  the  time  and  place,  and 
F.,  the  other  commissioner,  was  absent.  The  premises 
were  exposed  to  sale,  and  struck  off  to  the  defendant,  for 
eighty-seven  dollars  and  seventy-six  cents,  and  a  deed 
given  to  him,  executed  by  both  commissioners.  Annually, 
since  1808,  more  or  less  land,  lying  in  distant  parts  of  the 
county,  has  been  advertised  for  sale,  for  default  of  payment 
of  interest,  and  it  had  been  the  invariable  practice  to  ad- 
vertise and  publish  in  the  manner  above  mentioned,  and  in 
no  other  way.  The  village  of  Elizabethtown  is  the  most 
public  place  in  the  county,  and  where  the  commissioners 
keep  their  office.  The  premises  are  situated  on  the  bank 
oi  Lake  Champlain,  twenty  miles  distant  from  the  village 
of  Elizaoethtown.  They  lie  about  a  mile  and  a  half  south 
of  the  old  fort  of  Crown  Point,  and  a  public  road  has,  for 
more  than  fifteen  years,  passed  through  the  premises. 
Since  1814,  two  public  ferries  have  been  uninterruptedly 
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1822.  maintained  within  two  miles  and  a  half  south  of  *the 
premises.  Catlin's  Milk  are  four  miles  from  the  premises, 
where  there  is  a  saw  and  grist  mill,  a  carding  machine,  a 
clothier's  mill,  a  blacksmith's  shop,  a  tavern,  post-office, 
and  store,  and  several  small  buildings.  This  place,  how- 
ever, is  of  little  resort  or  notoriety,  compared  to  the  vil 
lage  of  Elizabethtown,  which  is  far  superior  in  population, 
buildings,  and  business,  and  the  most  public  place,  and 
of  the  most  general  resort  in  the  county.  There  were 
other  public  places  in  the  county,  as  the  village  of  Essex 
and  the  upper  falls  of  Lake  George.  At  the  time  of  the 
sale  by  the  commissioners,  the  plaintiff  owned  the  half  of 
220  acres  of  land,  in  Crown  Point,  occupied  by  Alexander 
Trimble,  and  within  a  quarter  of  a  mile  of  the  premises. 
In  the  endorsement  on  the  mortgage  of  the  sale  to  the 
defendant,  the  name  of  J.  Finch,  commissioner,  was 
written  by  N.  Nicholson,  the  clerk  of  the  board,  in  the 
absence  of  jP.,  but  under  the  observation  of  the  other  com- 
missioner, M.  The  mortgage  book  contains  no  other 
memorandums  but  the  annual  payments  of  interest,  and 
the  above  sale.  In  the  memorandum,  or  minute  book, 
kept  by  the  commissioners,  the  mortgage  is  entered,  and 
the  default,  and  the  advertisement  of  sale,  but  there  were 
no  other  entries.  At  the  time  of  sale,  the  defendant  was 
not  apprized  of  any  irregularity  or  omissions  in  the  proceed- 
ings of  the  commissioners.  The  plaintiff  knew  nothing  of 
the  existence  of  the  loan-office  mortgage,  until  after  the 
sale,  and  is  willing  to  pay  the  expense  of  the  sale,  and  in- 
demnify the  defendant.  The  premises  were  estimated  to 
be  worth  about  600  dollars.  The  plaintiff  resided  in  Al 
bany,  and  the  defendant  in  the  village  of  Elizabethtown. 

The  facts,  as  above  stated,  were  agreed  to  by  both  the 
parties,  (who  are  officers  of  the  Court ;)  and  it  was,  also, 
agreed,  that  a  decree  might  be  entered,  that  the  sale  was 
valid  or  void,  according  to  the  opinion  of  the  Court,  with- 
out costs 
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King,  the  plaintiff,  in  person.  1822. 

*Stow,  the  defendant,  in  person. 

THE  CHANCELLOR.  The  plaintiff  contends,  that  the 
sale  by  the  commissioners  was  void,  for  the  following 
reasons : 

1 .  Because  Isaac  Finch,  one  of  the  commissioners,  was 
not  present  with  the  other  when  the  order  for  the  adver- 
tisement, and  the  sale  in  pursuance  thereof,  were  made. 

2.  Because  there  was  not  a  proper  entry  in  the  book, 
by  the  commissioners,  of  their  proceedings  in  relation  to 
the  sale. 

3.  Because  the  advertisement  of  the  sale  was  not  duly 
published,  as  the  act  required. 

1.  It  is  admitted  in  the  case,  that  the  yearly  interest, 
due  in  May,  1818,  was  not  paid,  and  the  commissioners, 
by  reason  of  that  default,  became-  seised  of  an  absolute 
estate,  in  fee,  in  the  lands  mortgaged,  and  the  mortgagor, 
and  his  heirs  and  assigns,  were  utterly  foreclosed  and 
barred  of  all  equity  of  redemption.  It  then  became  the 
duty  of  the  commissioners,  "  within  eight  days  after  the 
last  Tuesday  of  their  attendance  in  May,  to'  cause  adver- 
tisements to  be  fixed  up  at  not  less  than  three  of  the  most 
public  places  of  the  county,  &c.,  describing  the  lands,  &c., 
and  giving  notice,  that  on  the  third  Tuesday  in  September, 
in  the  same  year,  they  were  to  be  sold  at  the  court-house 
of  the  county."  The  case  states,  that  M.  M.,  one  of  the 
commissioners,  and  N.  N.,  who  acted  as  clerk  to  the  com- 
missioners, caused  the  advertisements  to  be  drawn  and 
fixed  up,  and  that  /.  F.,  the  other  commissioner,  was  not 
present,  though  his  name  was  put  to  the  advertisement. 
\  have  no  doubt,  that  the  order  for  advertising,  and  the 
lesignation  of  the  places  at  which  the  advertisements  were 
to  be  fixed  up,  ought  to  be  the  joint  act,  and  the  result  of 
•he  joint  deliberation  of  the  commissioners,  for  the  statute 
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1822.  intended,  that  all  the  essential  duties  of  the  trust  should 
be  performed  by  two  commissioners,  and  not  by  one.  But 
the  act  *does  not  point  out  any  specified  day,  or  place  of 
meeting,  of  the  commissioners,  for  the  purpose  of  causing 
advertisements  to  be  made  and  published.  It  only  says, 
that  "  the  commissioners  shall,  within  eight  days  after,  &c., 
cause  advertisements  to  be  fixed  up,"  &c.  The  advertise- 
ment may  be  fixed  up  by  an  agent,  for  the  commissioners 
ar'  only  to  cause  it  to  be  done ;  and,  as  no  day  and  place 
;s  given  for  doing  the  act,  or  making  the  order,  and  it  is 
jnly  to  be  done  "  within  eight  days  after,"  &c.,  there  was 
no  need  of  any  formal  meeting  of  the  commissioners.  The 
assent  of  both  to  the  manner  and  mode  of  advertising  is 
to  be  presumed,  and  especially  when  no  dissent  was,  after- 
wards, expressed,  and  when  both  the  commissioners,  after- 
wards, united  in  the  deed  to  the  purchaser.  The  joint 
will  of  both  the  commissioners  might  have  been  given,  and 
sufficiently  communicated  to  each  other,  though  both  of 
them  were  not  actually  present  when  the  advertisements 
were  drawn  by  their  clerk.  We  are  to  presume,  that  the 
joint  deliberation  and  will  had  preceded  that  act  of  the 
clerk,  spoken  of  in  the  case.  It  is  stated,  that  "on  the 
day  when  it  became  the  duty  of  the  commissioners  to  ad- 
vertise," &c.,  M.,  one  of  the  commissioners,  and  N.,  the 
clerk,  were  present,  and  F.,  the  other  commissioner,  was 
absent.  As  there  was  no  particular  day  for  advertising, 
and  it  was  only  required  to  be  "  within  eight  days,"  &c., 
the  case  must  refer  to  the  last  of  the  eight  days,  for  on  that 
day  only  was  the  duty  imperative ;  and  this  circumstance 
strengthens  the  presumption,  that  the  commissioners  had 
deliberated  together  "within  the  eight  days,"  and  that 
the  one  commissioner,  on  the  last  day,  met  the  clerk 
merely  for  the  purpose  of  executing  the  will  of  the  com 
missioners. 

But  the  case  states,  that  at  the  day  of  sale,  at  the  court 
house  in  the  village  of  Elizabethtown,  F.,  one  of  the  com 
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missioners,  was  also  absent,  and  the  deed  to  the  defendant,  1822. 
as  purchaser,  was  sent  by  express  to  F.,  the  absent  com- 
missioner, *for  execution.  The  question  is,  whether  the 
presence  of  both  the  commissioners  at  the  sale  was  requi- 
site to  render  the  sale  valid.  It  is  to  be  presumed,  that  the 
sale  was  fairly  made  and  conducted,  and  that  the  presence 
of  F.,  the  commissioner  who  was  absent,  would  not,  in 
fact,  have  been  of  any  utility,  or  affected  the  course  of  the 
proceeding.  The  act  says,  "  The  commissioners  shall,  on 
the  third  Tuesday  of  September,  expose  the  lands  in  the 
mortgages  foreclosed  as  aforesaid  to  sale,  at  public  vendue." 
1  think  the  better  construction  of  the  act  to  be,  that  it  is  the 
duty  of  both  the  commissioners  to  be  present  at  the  sale,  in 
order  to  superintend  it,  and  to  see  that  it  is  conducted  with 
discretion  and  fairness.  But  I  do  not  see  sufficient  reason 
to  conclude,  that  the  validity  of  the  sale  (if  otherwise  fair) 
can  be  affected  by  the  absence  of  one  of  the  commissioners 
at  the  time  of  the  outcry  by  the  auctioneer  and  the  fall  of 
the  hammer.  The  act  makes  no  provision  for  any  inter- 
ruption of  the  sale  by  the  necessary  absence  of  one  of  the 
commissioners,  by  reason  of  sickness  or  other  just  cause ; 
it  provides  only  for  the  case  of  a  failure  of  the  sale  from 
the  want  of  a  person  to  bid,  or  who  shall  not  pay  after  the 
land  has  been  struck  off  to  him ;  and  I  cannot  suppose  that 
the  necessary  absence  of  one  of  the  commissioners  would 
absolutely  defeat  the  sale,  and  require  the  delay  and  ex- 
pense of  new  advertisements.  The  act  would  have  made 
provision  for  the  case,  if  such  a  result,  from  such  a  cause, 
had  been  within  the  purview  of  it.  In  the  present  case,  the 
absent  commissioner  (and,  as  I  presume,  on  the  day  of  the 
sale)  assented  to  and  ratified  the  sale,  by  executing  the 
deed  to  the  purchaser.  F.,  the  commissioner,  who  was 
absent,  might  have  been  absent  for  some  just  cause,  or 
from  absolute  necessity,  and,  as  nothing  appears  in  the 
case  as  to  the  cause  of  his  absence,  the  intendment  must 
be  in  his  favor.  And  whether  he  was  absent  with  or  with- 
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1822.  out  a  sufficient  excuse,  yet,  as  the  sale  was  regulaily  and 
fairly  conducted  by  the  other  commissioner,  and  the  act  of 
*sale  ratified  by  the  joint  act  of  both  the  commissioners,  I 
conclude  that  the  title  of  the  purchaser  cannot,  and  ought 
not,  to  be  affected,  by  either  of  the  circumstances  con 
tained  in  this  first  objection. 

2.  The  act  requires  that  the  commissioners  shall,  in  a 
proper  book  for  the  purpose,  minute  the  substance  of  each 
mortgage,  and  likewise  insert  therein  the  minutes  of  their 
proceedings  ;  and,  among  other  things,  they  "  shall  enter 
the  orders  for,  and  the  copies  of  the  advertisements  for 
sale,  and  places  at  which  they  are  set  up,  and  the  persons' 
names  who  set  them  up,  and  the  names  of  the  purchasers 
of  lands,  and  the  prices  sold  for,"  &c. 

It  appears  from  the  case,  that  the  commissioners  very 
imperfectly  executed  this  part  of  their  duty.  They  entered 
the  default  of  payment  of  interest  in  this  case,  and  that  on 
the  first  of  June,  1818,  the  land  was  advertised  to  be  sold 
on  the  third  Tuesday  of  September,  at  two  o'clock,  at  the 
court-house  in  Elizabethtown,  and  that  the  premises  were 
sold  on  that  day,  at  public  vendue,  to  the  defendant,  for 
the  price  stated.  They  omitted  the  copy  of  the  advertise- 
ment, and  the  places  at  which  it  was  set  up,  and  the  person 
who  put  it  up.  But  there  is  no  pretence  that  this  omission 
was  by  design,  nor  does  it  appear  to  have  been  at  all 
material,  or  of  any  injury  to  either  of  the  parties  concerned. 
I  have  assumed  it  as  a  conceded  fact,  that  the  notice,  with 
a  due  description  of  the  premises,  was  made  and  duly  con- 
tinued in  the  paper,  and  at  the  three  public  places  in 
Elizabethtown,  because  no  defect  or  omission  of  that  kind 
is  made  a  point  on  the  part  of  the  plaintiff;  and  the  brief 
statement  of  the  defendant,  which  had  been  previously  fur- 
nished to  the  plaintiff,  assumes  that  fact  as  conceded,  and 
the  one  on  the  part  of  the  plaintiff  appears  to  me  equally 
to  assume  it.  But  the  entry  of  their  proceedings  in  a 
proper  book  was  a  requisition  of  the  act,  and  it  was  the 
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duty  of  the  commissioners  to  have  complied  with  it  strictly.        1822. 
The  object  was  to  give  more  precision  and  certainty  to  every  ^^^-~*^-' 
'"'proceeding  of  the  commissioners,  and  to  provide  checks  v. 

against  every  kind  of  irregularity  and  fraud.  But  it  cannot, 
for  a  moment,  be  supposed  that  a  single  omission  of  any 
part  of  an  entry  required  by  the  statute  will  vacate  the 
sale  itself,  as  against  a  bona  fide  purchaser,  who  has  no 
control  over  these  entries,  and  which,  as  to  those  particu- 
lars which  I  have  mentioned,  are  not  required  to  be  en- 
tered at  any  precise  time.  The  act  requires,  that  if  any 
one  of  the  commissioners  is  absent,  they  shall,  at  their  next 
meeting,  minute  the  cause  of  his  absence,  and  they  shall, 
•n  the  last  day  of  their  first  days  of  meeting  for  receiving 
noneys  yearly,  enter  whose  mortgages  are  foreclosed.  But 
•here  is  no  particular  time  given  for  the  entry  of  the  ad- 
vertisements, &c.,  and  the  proceedings  at  the  sale  must  be 
entered,  of  course,  after  the  sale  has  been  had,  and  the 
title  of  the  purchaser  consummated.  No  doubt,  the  entry 
of  the  advertisements,  and  the  places  at  which  they  were 
affixed,  ought  to  be  made  as  soon  as  may  be  after  the  act 
is  done  or  directed,  and  the  commissioners  appear  clearly 
to  have  been  in  default  in  this  respect.  But  they  are  not 
parties  to  this  suit,  nor  before  me,  for  the  purpose  of  de- 
fence or  censure ;  and  the  only  question  is,  whether  the 
omission  of  the  entry  of  the  order  for  advertising,  with  the 
advertisement  itself,  be  fatal  to  the  subsequent  sale.  I 
conclude  not ;  and  to  interfere  with  the  sale  on  this  ground, 
would  be  against  principle  and  policy.  The  statute,  with 
respect  to  these  memoranda,  was  merely  directory  to  the 
commissioners,  and  was  not  intended  to  affect  the  validity 
of  their  acts  in  respect  to  third  persons  ;  nothing  can  show 
this  more  clearly  than  an  inspection  of  the  contents  of 
some  of  those  entries  which  they  were  required  to  make. 
They  were  to  enter  the  day  of  their  meeting,  place,  hour, 
and  the  commissioners  present ;  and  if  any  one  was  absent, 
(hey  were,  at  their  next  meeting,  to  minute  the  cause  of 
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1822.  ms  absence.  They  were,  also,  to  enter  the  cause  of  all 
^^-v****'  suits,  and  the  information  they  had  received,  and  of  whom, 
at  *length.  This  whole  provision  was  nothing  more  than  a 
direction  to  keep  a  very  special  journal  of  their  proceed- 
ings, and  it  was  intended  for  the  benefit  of  the  government, 
and  to  furnish  a  test  of  their  fidelity.  Any  defect  in  their 
journal  cannot  destroy  their  sales.  It  is  a  principle  of 
law,  that  the  acts  of  commissioners  de  facto,  who  hold  only 
by  color  of  title,  and  who  have  even  omitted  to  take  the 
oath  of  office,  are  valid  when  they  concern  the  public,  or 
the  rights  of  third  persons,  who  have  an  interest  in  the  act 
done,  and  are  void  only  as  to  such  acts  as  are  arbitrary 
and  voluntary,  and  do  not  affect  the  public  utility.  This 
was  the  declared  doctrine  of  the  Supreme  Court,  in  the 
case  of  The  People  v.  Collins;  (7  Johns.  Rep.  549.)  and 
the  subject  underwent  a  full  and  learned  discussion  by  the 
Court  of  K.  B.  in  the  case  of  The  f.ing  v.  Lisle,  (Andrews' 
Rep.  163.) 

3*  The  last  objection  is,  that  the  commissioners  did  nol 
advertise  in  "  three  of  the  most  public  places  of  the  coun- 
ty." They  affixed  up  advertisements  on  the  court-house 
door,  and  on  the  doors  of  two  public  inns,  in  the  village 
of  Elizabethtown ;  and  it  is  stated  to  have  been  the  invaria- 
ble practice  of  the  commissioners,  since  their  first  appoint- 
ment under  the  act  of  1808,  to  publish  their  advertisements 
of  sales  of  mortgaged  premises,  in  the  same  places,  and  in 
no  other  manner ;  and  they  have  sold,  every  year,  more  or 
less  of  the  lands  mortgaged  to  them,  and  lying  in  distant 
parts  of  the  county.  It  is  further  admitted,  that  the  vil- 
lage of  Elizabethtown  is  the  most  public  place  in  the  coun- 
ty, and  one  of  the  most  general  resort,  and  far  superior  to 
Catlin's  Mills,  in  the  town  of  Crown  Point,  where  the 
premises  are  situated,  in  population,  number  of  buildings, 
wealth,  and  business,  and,  compared  with  which,  Catlin't 
Mills  is  a  place  of  little  resort  or  notoriety.  There  were 
many  other  more  public  places  in  the  county  than  Catlin's 
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Alills,  viz.  the  village  of  Essex,  twenty  miles  north  of  the        1822. 
pre  nises,  and  the  upper  falls  of  Lake  George,  fourteen 
miles  south-west  of  the  premises. 

*It  is  very  evident,  from  these  facts,  that  the  advertise- 
ments were  published  with  upright  intention,  and  that  the 
omission  of  Catlings  Mills,  or  other  places,  was  not  with 
any  fraudulent  design.  The  words  of  the  act  were  literally 
complied  with  ;  for  the  court-house  door,  and  the  two  most 
public  inns,  in  such  a  village  as  Elizabethtown,  were  three 
of  the  most  public  places  in  the  county.  They  were  un- 
doubtedly so  in  point  of  fact;  and  if  the  legislature  in- 
tended, by  the  word  places,  to  mean  towns  or  villages,  they 
would  have  said  so,  and  not  left  the  commissioners,  in 
every  county,  to  perplex  themselves  and  others  with  the 
interpretation  or  various  readings  of  the  word  "  places." 
The  court-house  was  one  of  the  most  public  places  in  the 
county,  and  the  tavern  of  Newell  was  one  of  the  most 
public  places  in  the  county,  and  so"  was  the  tavern  of  Root : 
and  these  were  the  three  places  selected  by  the  commission- 
ers, and  had  been  so  invariably,  since  the  institution  of  the 
board.  The  public  had  acquiesced  in  their  construction  of 
the  words  of  the  act.  The  law  did  not  require  the  notice 
to  be  carried  home  to  the  very  premises  to  be  sold,  nor 
even  to  the  town  in  which  they  were  situated.  The1  com- 
missioners were  not  even  bound  to  consult  proximity  of 
situation,  unless  so  required  by  the  greater  notoriety  of  the 
place  within  the  vicinity  of  the  premises.  I  think  it  would 
be  rather  a  forced  construction  of  the  words  "  three  of  the 
most  public  places,"  to  insist,  that  they  must  be  either  so 
enlarged  as  to  embrace  three  distinct  villages  or  towns,  or 
so  confined  as  to  admit  notices  to  be  affixed  up  in  three 
different  parts  of  one  and  the  same  building.  The  words 
mu?t  have  a  reasonable  construction,  so  as  to  answer  the 
intent.  Place  means  locality,  and  is  to  be  taken  in  a  more 
restricted,  or  a  more  enlarged  sense,  according  to  the  sub- 
ject matter.  If  one  village  be  pre-eminent  above  all  the 
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1822       rest  in  the  county,  it  may  well  be,  that  the  notices,  affixeo 

^-^~<^'~^— '  up  in  three  of  the  most  public  places  in  that  village,  would 

v.  better  fulfil  the  ends  of  the  law,  and  spread  more  *general 

information,  than  if  only  one  of  them  was  put  up  in  that 

village,  and  the  other  two  elsewhere.     This  is  very  much 

the  case  in  the  county  of  Essex,  and  so  it  would  be  in  the 

counties  of  Albany,  or  Schenectady,  or  Columbia.     In  other 

counties,  again,  it  would  seem  to  be  necessary  to  select 

different   villages;   as,  for  instance,   in   the   counties  of 

Suffolk,  Queens,  or  Putnam. 

If,  however,  it  were  to  be  admitted,  that,  by  a  sound 
construction  of  the  act,  the  words  "  three  of  the  most  pub- 
lic places  in  the  county,"  meant  places  in  three  distinct 
towns  or  villages,  and  not  two  or  more  places  in  the  same 
city,  or  town,  or  village;  yet  I  apprehend,  that  a  mere 
error  of  judgment,  in  a  matter  of  such  doubtful  construc- 
tion, cannot  vitiate  the  sale  against  a  bonajide  purchaser 
for  a  valuable  consideration,  and  especially  as  such  pur- 
chaser was  "not  apprized  of  any  irregularity  or  omissions 
in  the  proceedings  of  the  commissioners,  if  such  there 
were."  What  was  meant  by  the  word  place,  was  matter  of 
opinion.  In  one  sense  of  the  word,  and  in  respect  to  the 
topography  and  settlement  of  the  county  of  Essex,  per- 
haps, in  a  just  and  reasonable  sense,  the  directions  of  the 
statute  were  complied  with  ;  and  surely,  a  fair  purchaser, 
under  a  fair  and  impartial  sale,  is  not  to  be  disturbed,  even 
if  a  wrong  construction  has  been  adopted  by  the  commis- 
sioners in  this  case.  It  is  matter  of  error  in  judgment, 
rather  than  of  default,  negligence,  or  irregularity,  in  point 
of  fact.  The  case  of  Weitzell  v.' Fry,  (4  Dallas,  218.)  is 
much  in  point  as  to  the  effect  of  notice  upon  a  bona  fide 
purchaser,  in  a  case  free  from  fraud,  and  it  shows,  also,  the 
destructive  effects  of  fraud.  There  is  no  analogy  between 
this  case  and  that  of  Denning  v.  Smith,  (3  Johns.  Ch.  Rep. 
332.)  on  which  the  plaintiff  seems  to  have  placed  much 
reliance.  The  commissioners,  as  well  as  the  purchasers 
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were  parties  to  that  suit,  and  the  commissioners  were  1822. 
charged  with  fraud,  and  the  circumstances  of  the  case 
warranted  the  charge ;  and  there  was  a  gross  defect  in  the 
notice,  as  well  *as  fraud  in  the  manner  in  which  it  was  r~*  334  j 
promulgated.  Most  of  the  lands  sold  were  omitted  in  two 
of  the  notices,  and  the  purchaser  was  knowing  to  all  the 
defects.  The  case,  therefore,  was  decided  on  the  ground 
of  the  fraud ;  and  though  the  places  selected  for  the  notices 
were  found  fault  with,  it  was  in  reference  to  the  question 
then  depending,  and  every  circumstance  which  might  not, 
in  a  fair  and  honest  case,  have  been  entitled  to  weight,  was 
considered  and  brought  into  notice,  as  having  a  just  bear- 
ing upon  the  inference  of  fraud.  This  Court  may  well  be 
justified  in  setting  aside  a  sale,  on  the  ground  of  fraud, 
which  vitiates  every  proceeding,  yet  not  be  warranted  in 
interfering  with  a  purchase  fairly  made,  though  accompa- 
nied with  some  irregularities  in  the  proceedings,  on  the 
part  of  the  commissioners. 

Upon  a  view  of  all  the  circumstances  of  the  case,  I  am 
of  opinion,  that  the  plaintiff  is  not  entitled  to  set  aside  the 
sale,  and  that  the  bill  ought  to  be  dismissed. 

Decree  accordingly. 
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1622. 

TROUP 

HAIVGHT.  *Tnoup  against  HAiGHT  and  others. 

Each  party  has  a  right  to  elect  his  own  examiner;  and  the  Court  will 
not,  on  motion  of  the  opposite  party,  interfere  with  that  right ;  hu» 
a  direct  examination  may  be  before  one  examiner,  and  a  cross-ex- 
amination before  another. 

A  party  is  not  entitled  to  copies  of  deeds,  or  other  exhibits  referred  to 
in  the  interrogatories  of  the  opposite  party,  until  publication     Ex 
hibits,  however,  ought  to  be  sufficiently  described  in  the  interroga 
toi  ies,  so  as  to  enable  the  adverse  party  to  know  what  is  intended 
to  be  proved,  and  to  put  him  on  all  due  inquiry. 

t>eptenwerw,      I  ETITION  of  the  plaintiff,  stating,  that  interrogatories, 

tod  October  1. 

on  the  part  of  the  defendants,  were  served  on  the  solicitor 
for  the  plaintiff,  on  the  19th  of  August  last.  That  they 
referred  to  a  vast  number  of  exhibits  and  vouchers,  copies 
of  which  were  not  served.  That  the  plaintiff  cannot  un- 
derstand the  object  or  meaning  of  the  interrogatories, 
without  seeing  the  exhibits,  or  having  copies  of  them,  nor 
can  he  exhibit  correct  and  pertinent  cross-interrogatories ; 
and  it  is  necessary,  as  he  is  advised  by  his  counsel,  that 
cross  interrogatories  should  be  filed.  He  prayed  for  an 
order,  that  the  solicitor  of  the  defendants  deliver  to  the 
plaintiffs  solicitor  correct  copies  of  the  exhibits  referred 
to  in  his  interrogatories ;  and  that,  in  the  mean  time,  the 
examination  of  the  defendants'  witnesses  be  stayed.  A 
motion  was  made,  at  the  same  time,  to  enlarge  the  time  of 
examining  Dugald  Cameron  and  Joseph  Fellows,  witnesses 
on  the  part  of  the  defendants,  to  the  1st  day  of  November 
next ;  and,  also,  to  transfer  the  examination  of  these  wit- 
nesses, from  Ebenezer  Griffin,  one  of  the  examiners,  to 
Bowen  Whiting,  another  examiner. 

In  support  of  the  motion  was  read  the  affidavit  of  Rob 
ert  W.  Stoddard,  solicitor  for  the  plaintiff,  who  stated, 
that  on  the  19th  of  August  last,  he  received  a  copy  of  the 
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'interrogatories,  on  the  part  of  the  defendants,  and  that 
Dugald  Cameron,  of  Bath,  in  Steubcn  county,  and  Joseph 
Fellows,  of  Geneva,  in  Ontario  county,  would  be  examined  v. 

before  Ebenezer  Griffin,  on  the  31st  of  August  and  the 
3d  of  September,  (which  time  had  been  enlarged  to  the 
30th  of  September.}  That  the  interrogatories  are  very 
long,  and  refer  to  a  great  variety  of  matters  of  account 
and  contract,  and  other  dealings  between  the  parties,  prin- 
cipally growing  out  of  the  sub-agency  of  the  agents  of  the 
Pultcncy  estate,  and  comprehending  a  period  of  time  from 
1804  to  1814.  That  the  inquiry  involves  a  critical  exami- 
nation of  accounts,  and  a  multitude  of  vouchers  and  papers, 
on  the  records  and  files  of  the  agency  offices  at  Bath 
and  Geneva.  That  cross-interrogatories  are  indispensable, 
and  that  he  cannot  safely  draw  them  without  first  seeing 
the  vouchers  and  papers,  and  he  required  further  time. 
That  Ebenezer  Griffin,  an  examiner,  resides  in  Utica, 
nearly  one  hundred  miles  from  Bath,  where  D.  Cameron 
is  to  be  examined,  and  about  one  hundred  miles  from 
Geneva,  where  J.  Fellows  is  to  be  examined.  That  he, 
long  since,  filed  interrogatories,  on  the  part  of  the  plaintiff, 
with  Bowen  Whiting,  an  examiner,  at  Geneva,  and  served 
the  same  on  the  plaintiff,  and  had  given  the  defendants'  solici- 
tor time  to  draw  cross  interrogatories  to  D.  C.  and  /.  F.} 
who  are  witnesses  on  the  part  of  the  plaintiff;  and  a  list 
of  the  witnesses'  names,  including  those  two  witnesses,  was 
duly  served  on  the  solicitor  for  the  defendants.  That  it 
will  be  more  convenient  for  both  parties,  and  cheaper,  to 
examine  the  witnesses,  on  both  sides,  before  Mr.  Whiting, 
and  especially  the  said  Cameron  and  Fellows. 

In  opposition  to  the  motion,  was  read,  1.  The  affidavit 
of  John  A.  Collier,  solicitor  for  the  defendants,  stating, 
that  previous  to  the  last  August  term  of  the  Supreme 
Court,  he  wrote  to  the  solicitor  for  the  plaintiff,  that  it  was 
the  wish  of  the  defendants  to  employ  some  other  examiner 
than  *Mr.  Whiting,  and  that  as  it  would  produce  some  con-  [  *  337  ] 
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1822.       fusion  to  employ  two  different  examiners  on  the  part  of  tho 
^-"•~\'~^-'  defendants,  the  plaintiff  might  proceed  to  examine  his  wit- 

TKOUP 

v.  nesses,  without  waiting  for  cross-interrogatories,  and  that 

the  interrogatories,  on  the  part  of  the  defendants,  were 
prepared,  and  a  copy  would  be  served.  That  the  letter  of 
the  plaintiff's  solicitor,  of  the  21st  of  August  last,  contain- 
ed the  only  request  for  a  copy  of  the  exhibits.  That  there 
are  witnesses  for  the  defendants  residing  in  Bath,  and  ir 
Tioga  county,  and  Ebenezer  Griffin,  the  examiner  at  Utica 
has  agreed  to  attend  at  Bath,  and  will  pass  through  Ge- 
neva. That  the  interrogatories,  direct  and  cross,  and  all 
the  exhibits,  on  the  part  of  the  defendants,  have  been  filed 
with  the  examiner.  That  the  exhibits  are  marked,  and 
referred  to  in  the  interrogatories,  and  several  witnesses  have 
been  already  examined  by  the  said  examiner,  and  it  will 
be  more  convenient  for  the  defendants  and  deponent  to 
have  all  the  witnesses  for  the  defendants,  including  Came- 
ron and  Fellows,  examined  before  the  said  examiner.  That 
the  interrogatories,  on  the  part  of  the  defendants,  are  so 
drawn  as  to  apprize  the  opposite  party  of  the  nature  of 
their  claim  against  the  plaintiff  and  the  Pulteney  estate, 
and  of  the  particular  mistakes  and  errors  alleged  by  the 
defendants,  in  the  settlements  between  them  and  the  plain- 
tiff, as  chief  agent  of  the  Pulteney  estate,  and  all  of  which 
are  particularly  set  forth  in  the  answer  of  the  defendants. 
That  the  facts  which  the  defendants  seek  to  prove  are 
well  understood  by  the  plaintiff,  without  reference  to  the 
exhibits,  which  go,  more  or  less,  to  establish  the  facts  relied 
on  in  the  answer. 

J.  V.  Henry,  for  the  motion.  He  cited  Gilbert's  F.  R. 
141.  Dickens,  493.  Twenty-second  rule  of  this  Court. 

J.  A.  Collier,  contra,  consented  to  the  enlargement  of 
the  time,  for  the  examination  of  Cameron  and  Fellows,  to 
the  first  day  of  November.  In  opposition  to  the  motion 
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*for  a  copy  of  the  exhibits,  he  cited  2  P.  Wms.  409.  1822 
Newland's  Pr.  84,  85.  Com.  Dig.  tit.  Chancery,  Q.  7 
Fes.  411.  2  Marfrf.  Tr.  300.  Sfr.  764.  2  Bar.  Pr.  92. 
As  to  a  change  of  the  examiner,  he  cited  17  Fes.  354.  2 
.MacM.  Tr.  219.  3  ^ffr.  593.  Com.  Dig.  tit.  Chancery, 
(P.)  7. 

THE  CHANCELLOR.  The  counsel  for  the  defendants 
consents  to  enlarge  the  time  for  examining  the  witnesses, 
Cameron  and  Fellows,  according  to  the  plaintiff's  motion ; 
and  the  first  question  is,  whether  the  examination  of  those 
witnesses  shall  be  transferred  from  one  examiner  to  another  ; 
from  Mr.  Griffin,  at  Utica,  to  Mr.  Whiting,  at  Geneva. 
The  plaintiff  puts  it  upon  the  ground  of  being  more  con- 
venient and  cheaper,  and  that  his  interrogatories  are  filed 
with  Mr.  Whiting.  On  the  other  hand,  the  defendants 
have  selected  Mr.  Griffin  for  their  examiner,  and  filed  the 
interrogatories  and  exhibits  on  their  part  with  Mr.  G.,  and 
they  say  it  will  be  more  convenient  for  them  to  examine  all 
theif  witnesses,  including  C.  and  jP.,  before  the  examiner 
they  have  employed.  Mr.  G.  has  agreed  to  attend  at  Bath, 
and  will  pass  through  Geneva,  and  therefore  the  expense 
and  convenience  will  be  nearly  the  same  in  taking  the  ex- 
amination of  the  witnesses  C.  and  F.  by  Mr.  Griffin,  as 
by  Mr.  IVhiting. 

I  do  not  perceive  any  sufficient  ground  for  interfering 
with  the  right  of  each  party  to  elect  his  own  examiner.  In 
Turner  v.  Burleigh,  (17  Fes.  354.)  Lord  Eldon  gave  the 
defendant  his  option,  either  that  the  examiner  for  the 
plaintiff,  in  whose  hands  the  deeds  were  placed,  should 
cross-examine,  or  that  they  should  be  delivered  over  to  the 
other  examiner  for  that  purpose.  In  that  case  it  was  al- 
lowed, that  the  examination  might  be  by  one  examiner,  and 
the  cross-examination  by  another,  touching  the  execution 
of  deeds.  The  statute  of  50  G.  III.  (referred  to  in  that 
case)  which  gave  to  the  chancellor  the  power  of  increasing 
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1822.       the  number  of  examiners,  provided  that  the  witnesses,  on 
^^^^^-^  *different  sides  of  the  same  cause,  should  always  (if  the  same 
be  practicable)  be  examined  by  different  examiners. 

In  the  present  case,  the  defendants  intend  to  examine  C. 
and  .P.,  as  principal  witnesses  for  them,  and  they  prefer  the 
examiner  they  have  elected,  and  they  exercise  a  right  when 
they  make  the  selection.  It  would  seem  to  be  unreasonable 
that  the  plaintiff  could  require  the  defendants  to  examine 
those  witnesses  before  the  examiner  that  the  plaintiff  had 
elected.  If  a  mere  cross-examination  was  intended  on  the 
part  of  the  defendants,  we  have  seen  that  it  has  been  al- 
lowed to  be  taken  before  a  different  examiner.  But  the 
examinations  of  C.  and  F.  are  intended  as  principal  ex- 
aminations on  the  part  of  the  defendants,  and  it  would 
have  the  appearance  of  partiality  to  require  the  defendants 
to  go  before  the  examiner  selected  by  their  adversary  to 
examine  them.  I  have  no  hesitation,  therefore,  in  denying 
this  part  of  the  motion. 

The  next  point  is,  whether  the  plaintiff  be  entitled  to  a 
copy  or  inspection  of  the  exhibits  referred  to  in  the  inter- 
rogatories exhibited  on  the  part  of  the  defendants.  He 
says,  it  is  necessary  he  should  have  copies  of  them,  in  order 
to  exhibit  correct  and  pertinent  cross-interrogatories.  On 
the  other  hand,  it  is  stated,  that  the  exhibits  are  marked 
and  referred  to  in  the  interrogatories  of  the  defendants, 
which  are  so  drawn  as  to  apprize  the  plaintiff  of  the  nature 
of  their  claim,  and  of  the  mistakes  and  errors  alleged  by 
the  defendants  in  the  settlement  of  the  accounts,  and  that 
the  exhibits  go  more  or  less  to  establish  the  facts  relied  on 
in  the  answer. 

Upon  an  examination  of  the  cases,  I  am  led  to  believe, 
that  such  an  order  as  the  one  prayed  for,  would  be  with- 
out precedent,  and  contrary  to  the  established  course  and 
practice  of  the  Court. 

In  Davers  v.  Davers,  (2  P.  Wms.  410.)  the  plairnff  had 
proved  a  certain  deed,  and  the  defendant  moved  ind  ol 
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tained  from  the  master  of  the  rolls  an  order  for  leave  to        1822. 
*inspect  the  deed,  because  the  deposition  of  the  witness  ^^~^~*+^ 
referring  to  the  deed  made  the  same  part  of  the  deposition.  v. 

It  was  afterwards  moved  before  Lord  Chancellor  King  to 
discharge  the  order,  because  the  other  side  had  no  right  to 
see  the  evidence  of  the  title  before  the  hearing,  and  it  was 
asserted  that  no  such  order  was  ever  made  in  a  like  case, 
and  if  that  motion  was  granted,  similar  ones  would  be  made 
every  day,  since  it  would  be  every  one's  curiosity  to  try  to 
pick  holes  in  the  deeds,  by  which  he  was  disinherited. 
The  lord  chancellor  concurred  in  the  objection,  and  dis- 
charged the  order.  The  same  practice  was  declared  in 
Hodson  v.  Earl  of  Warrington,  (3  P.  Wms.  34.)  The 
defendant  had  examined  a  witness  to  prove  a  deed,  and 
the  question  was,  whether  the  plaintiff  could  compel  the 
defendant  to  produce  the  deed,  as  the  witness  had  referred 
to  it  in  his  deposition.  The  lord  chancellor  held  it  to  be 

• 

the  course  of  the  Court,  that  it  remained  in  the  election  of 
the  defendant  whether  he  would  produce  and  use  the  deed 
or  not,  and  refused  the  order. 

These  two  cases  related  to  an  effort  of  the  adverse  party 
to  inspect,  before  the  hearing,  a  deed  which  had  been  ac- 
tually proved  as  an  exhibit.  In  the  more  modern  case  of 
Wiley  v.  Pistor,  (7  Ves.  411.)  a  motion  was  made^  that 
letters  referred  to  by  the  depositions  on  the  part  of  the 
plaintiff,  as  exhibits,  might  be  delivered  to  the  defendant's 
clerk  to  be  inspected.  It  was  said,  in  opposition  to  the 
motion,  that  it  was  contrary  to  the  course  of  the  Court, 
the  constant  rule  being,  that  one  party  cannot  see  the  ex- 
hibits of  the  other ;  and  the  case  of  Hodson  v.  Earl  of 
Warrington  was  referred  to.  On  the  other  side,  the  prac- 
tice was  admitted  to  be  as  stated,  where  the  party  refers  to 
deeds  as  exhibits,  and  the  reason  was,  that  by  inspection 
you  might  invalidate  the  deed ;  but  it  was  supposed,  that 
letters  were  mere  matter  of  evidence,  and  an  exception  to 
the  rule.  The  master  of  the  roils  consulted  the  register, 
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1822.       wno  did  not  recollect  any  such  order,  and  refused  the  mo- 

^-*~^s-^s  tion,  *but  allowed  it  to  be  made  before  the  lord  chancellor. 

v.  It  was  made  accordingly,  and  argued,  and  Lord  Etdon 

said,  he  never  heard  of  such  a  motion.     You  must,  says 

he,  describe  the  exhibit  to  be  proved  viva  voce,  but  he  did 

not  remember  any  motion  for  the  inspection  of  such  an 

exhibit,  and  the  motion  was  denied  with  costs. 

In  the  case  of  Ogle  v.  Earl  Gower,  (January,  1783,  2 
Foivler's  Ex.  Pr.  47.)  the  solicitor-general,  for  the  plain- 
tiff, moved,  that  the  defendant  produce,  for  inspection,  ex- 
hibits A.  and  B.,  already  proved,  being  two  books,  and 
publication  had  already  passed.  It  was  objected  to,  as 
being  contrary  to  all  the  rules  of  practice  to  call  for  an 
inspection  of  exhibits  proved,  out  of  the  hands  of  a  party 
who  had  so  proved  them,  previous  to  the  hearing,  and  the 
motion  was  denied. 

Here  is  a  settled  and  uniform  practice,  for  above  a  cen- 
tury, without  one  solitary  exception.  An  exhibit,  be  it  a 
deed  or  letter,  is  not  to  be  inspected  by  the  opposite  party 
before  publication.  The  rule  is  founded  on  the  same  prin- 
ciple of  policy  as  that  by  which  the  testimony  at  large  is 
kept  concealed  until  publication  is  duly  declared.  The 
exhibit  must  be  sufficiently  referred  to  in  the  interrogato- 
ries to  enable  the  witness  to  prove  it,  and  that  is  all  that 
can  be  required.  There  is  no  reason  why  the  opposite 
party  should  previously  inspect  the  exhibits,  more  than 
the  depositions.  In  the  one  case  it  would  enable  him  to 
hunt  after  testimony  to  prop  up  the  weak  sides  of  his  cause, 
which  would  produce  an  excitement  of  a  most  dangerous 
tendency ;  and  in  the  other  case,  it  would  enable  him  to 
try  to  "  pick  holes  "  in  the  documentary  evidence  of  his 
adversary,  and  which  evidence,  as  we  have  seen,  the  party 
may  finally  produce  or  withhold,  at  his  election.  When 
an  exhibit  is  proved  at  the  hearing,  viva  voce,  a  copy  of  it 
is  not  previously  required.  It  is  only  to  be  particularly 
named,  or  sufficiently  described,  in  the  order  or  notice  pre- 
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the  viva  voce  examination,  so  as  to  enable  the  other  1822. 
party  *to  know  what  is  to  be  proved.  (Gilbert's  F.  R. 
141,  142.  1  Harr.  Ch.  Pr.  596.  2  Johns.  Ch.  Rep.  484.) 
The  petition  of  the  plaintiff,  and  the  affidavit  of  his  solici- 
tor, do  not  complain  of  any  particular  and  unusual  defi- 
ciency in  the  reference  to  the  exhibits  made  in  the  interrog- 
atories on  the  part  of  the  defendant.  It  is  to  be  presumed 
they  are  designated  in  the  interrogatories,  according  to  the 
usual  practice,  and  that  is  sufficient  for  the  purpose  of 
putting  the  plaintiff  upon  all  due  inquiry.  .  The  plaintiff 
insists  on  seeing  the  exhibits,  or  having  copies  of  them, 
and  that  too  without  laying  a  foundation  for  such  an  in- 
dulgence, by  any  special  cause  of  weight  in  itself,  and 
peculiar  to  this  case.  If  the  motion  was  to  be  granted  in 
this  case,  it  must  be  granted  in  all  others ;  and  it  would 
work  an  entire  revolution  in  the  practice  of  the  Court,  on 
the  important  point  of  taking  testimony. 

I  shall  deny,  also,  this  branch  of  the  motion ;  and,  ac- 
cording to  the  decision  in  the  case  of  a  similar  motion 
before  Lord  Eldon,  the  motion,  in  both  branches  of  it,  is 
denied,  with  costs 

Order  accordingly. 


LYNCH  AND  VARICK  against  WILLARD  and  others. 

Bill  filed  by  attorneys  and  solicitors,  for  an  account  of  moneys  paid 
and  services  performed  by  them,  for  the  defendants  and  others,  at 
the  request  of  some  of  them,  acting  in  behalf  of  all  the  creditors 
of  an  insolvent  debtor,  and  for  relief,  &c.,  dismissed,  the  remedy 
being  entirely  at  law. 

THE  bill  stated,  that  in  August,  1818,  Smith  fy  Soul-      Octoi* 
ien,  partners  in  trade  at  Utica,  were  largely  indebted  to 
the  defendants,  some  of  whom  resided  in  New-York,  and 
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1822.  *some  in  Albany,  and  to  other  persons  residing  in  Neiv* 
York,  and  elsewhere,  whose  names  were  unknown  to  the 
plaintiffs.  That  the  plaintiffs  were  partners,  in  the  practice 
of  the  law,  as  attorneys  and  solicitors,  at  Utica,  and  were 
applied  to  by  the  defendant  JF.,  and  four  others  of  the 
defendants  named,  and  were  employed  by  them,  on  behalf 
of  the  creditors  generally,  to  take  measures  to  prevent  a 
sale  and  sacrifice  of  the  goods  of  S.  fy  S.,  and  to  bring 
suits,  &c.  The  plaintiffs  stated  what  had  been  done  by 
them  in  the  business  particularly ;  and  that  they  transacted 
other  business  for  the  creditors,  in  relation  to  their  claims 
against  S.  fy  S.,  and  expended  moneys  at  the  request  of 
the  persons  who  acted  in  behalf  of  the  creditors,  to  the 
amount  of  300  dollars ;  and  had  filed  a  bill  in  this  Court 
against  certain  judgment  creditors,  for  discovery  and  relief, 
which  had  been  dismissed,  and  large  sums  expended  for 
services  rendered  by  the  plaintiffs.  That  on  the  18th  of 
September,  1818,  four  of  the  defendants,  who  were  named, 
were  appointed  a  committee,  by  the  creditors,  to  correspond 
with  the  plaintiffs,  in  relation  to  their  demands,  with  which 
committee  the  plaintiffs  had  frequent  correspondence. 
That  the  plaintiffs  are  unacquainted  with  the  names  of  all 
the  creditors  who  appointed  the  committee.  That  all  the 
defendants  have  refused  to  pay  the  plaintiffs,  &c.  That 
the  plaintiffs  are  remediless  at  law,  as  they  do  not  know  all 
the  creditors  who  employed  the  committee,  or  for  what 
purpose  they  were  appointed.  Prayer,  that  the  defendants 
be  decreed  to  come  to  a  just  and  fair  account  with  the 
plaintiffs,  for  the  disbursements  made  by  them,  on  their 
account,  and  to  pay  to  the  plaintiffs  a  just  compensation 
for  their  services,  and  for  general  relief. 

The  defendants  demurred  separately  to  the  bill,  and  as- 
signed various  causes  of  demurrer,  one  of  which  only  it 
is  necessary  to  state,  viz.  that  the  claim  of  the  plaintiffs 
being  for  moneys  paid,  and  services  rendered,  if  well 
founded,  is  actionable  at  law  against  the  persons  at  whose 
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^request,  and  for  whose  benefit,  the  moneys  were  paid,  and  1822. 
the  services  rendered ;  and  the  ignorance  alleged,  as  to 
the  names  of  the  creditors,  is  not  a  sufficient  reason  for 
coming  to  this  Court,  as  it  might  have  been  removed  by 
1  proper  inquiries,  or,  if  allowable,  should  have  been  verified 
oy  affidavit. 

/.  J.  Roosevelt,  in  support  of  the  demurrer,  cited  1 
Johns.  Ch.  Rep.  22.  Cooper's  Equ.  PL  146.  1  Johns. 
Cases,  429.  4  Johns.  Ch.  Rep.  204. 

N.  JViUiams,  contra.  He  cited  1  Fcmon,  95.  3  Johns 
Ch.  Rep.  467.  3  P.  fVms.  309.  2  Vernon,  519,  520 
10  Johns.  Rep.  587.  2  Johns.  Cases,  224. 

THE  CHANCELLOR.  The  defendants,  who  have  demur 
red  separately,  have  assigned  some  causes  of  demurrei 
which  are  general,  and  apply  equaHy  to  all  of  them. 

One  ground  of  the  demurrer,  common  to  all  the  defend 
ants,  is,  that  the  plaintiffs,  as  far  as  they  show  any  right  of 
action,  have  a  clear  and  certain  remedy  at  law,  and  have 
not  laid  any  just  foundation,  by  their  bill,  for  coming  into 
ims  Court.  The  general  doctrine  is  every  where  admitted, 
tnat  tne  defendant  may  demur,  if  the  plaintiff,  from  his 
own  snowing,  has  effectual  and  complete  remedy  at  law, 
and  sets  up  no  particular  title  to  the  aid  of  a  Court  oi 
equity.  The  demurrer  is,  in  fact,  to  the  jurisdiction  of 
the  Court.  (Cooper's  Tr.  124.  6  Vesey,  682.) 

If  we  look  into  this  bill,  I  think  it  will  appear  clearly 
that  the  case  might  be  disposed  of  altogether  at  law,  and 
that  there  is  no  ground  for  coming  into  this  Court. 

The  plaintiffs  were  employed  by  five  of  the  twelve  de- 
fendants, on  behalf  of  the  creditors,  generally,  of  Smith  $f 
Souldcn,  to  adopt  measures  to  prevent  a  sacrifice  of  the 
property  in  the  hands  of  £  Of  S.  Being  so  employed, 
ihey  expended  money,  and  rendered  services,  and  incurred 
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1822.       *debts  in  their  professional  character,  in  order  to  attain  the 
*- *p--v-^~'  ends  for  which  they  were  so  employed.     They  state,  fur- 

°  v.  ther  that  four  of  the  defendants  (of  whom  three  were  part 

of  the  five  defendants  who  had  originally  employed  them) 
were  appointed  by  the  creditors  of  S.  fy  S.,  a  committee 
to  correspond  with  the  plaintiffs,  and  that  they  did  so  cor- 
respond with  them.  They  state  nothing  else  material,  ex- 
cept that  they  are  ignorant  of  the  names  of  all  the  cred- 
itors who  appointed  the  committee,  and  how  or  for  what 
purpose  the  committee  were  appointed.  The  prayer  of 
the  bill  is,  that  the  defendants  may  come  to  a  just  account 
with  the  plaintiffs,  for  their  disbursements,  and  pay  them 
a  just  compensation  for  their  services. 

There  is  nothing  alleged  here  but  what  is  the  subject 
of  an  ordinary  suit  at  law.  The  plaintiffs  must  know  in 
what  manner  they  have  expended  money  for  the  defend- 
ants, and  what  services  they  have  rendered,  and  they  re- 
quire no  discovery.  Here  are  no  mutual  demands,  and  it 
is  not  the  case  of  a  bill  for  an  account.  An  account  sup- 
poses something  mutual ;  but  here,  all  the  charges,  and  busi- 
ness, and  payments,  are  on  the  part  of  the  plaintiffs.  This 
is  very  much  like  the  case  of  Dinwiddie  v.  Bailey,  (0  t>  cse^. 
136.)  where  an  insurance  broker  filed  a  bill  for  discovery 
and  relief,  and  for  an  account  of  moneys  paid  ana  received 
by  him,  in  that  character,  on  account  of  the  defendants, 
for  whom  he  was  employed  to  effect  insurances,  and  for 
money  due  him  for  commissions.  A  demurrer  was 
allowed  by  Lord  Eldon,  because  the  remedy  was  entirely 
at  law  ;  and  all  the  argument  in  that  case,  and  the  principle 
of  the  decree,  apply  to  this  bill. 

Why  have  not  the  plaintiffs  a  clear  and  perfect  remedy 
at  law,  for  their  services  and  disbursements,  against  the 
five  defendants,  who  employed  them  ?  It  is  said  these  de- 
fendants employed  them  on  behalf  of  the  creditors  generally 
of  S.  tf  S. ;  but  no  authority  from  the  creditors,  generally, 
is  shown,  or  even  asserted.  They  state,  further,  that  the 
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*«.::  itors,  generally,  appointed  a  committee  to  correspond 
with  the  plaintiffs,  and  all  the  ignorance  they  complain  of 
is,  that  they  are  unacquainted  with  the  names  of  all  the 
creditors  who  appointed  the  committee,  or  how  or  for  what 
purpose  the  committee  was  appointed.  We  cannot,  from 
the  bill,  perceive  the  utility  of  the  information  of  the  names 
of  those  creditors  who  appointed  the  committee ;  and  what 
has  that  fact  to  do,  or  what  have  the  committee  to  do,  with 
their  demand?  They  show  no  right  or  title  whatever, 
to  call  upon  that  committee  for  reimbursement  or  compen- 
sation, nor  that  they  require  the  assistance  of  this  Court  to 
discover  the  names  of  the  creditors.  It  is  information 
which  they  might  have  acquired  by  asking,  and  it  is  not 
stated  that  they  have  made  any  inquiries  for  that  purpose. 
I  never  saw  a  bill,  calling  for  an  account  and  for  relief 
here,  which  was  so  entirely  naked  of  all  just  ground  for 
equitable  interference. 

It  is  a  general  rule,  (Laight  v.-  Morgan,  I  Johns.  Cases, 
433.  Godfrey  v.  Tamer,  1  Vernon,  247.  Whitchurch  v. 
Golding,  2  P.  Wms.  541.)  that  if  a  bill  seeks  to  trans- 
fer to  chancery  a  subject  matter  properly  cognizable  at 
law,  the  facts  rendering  such  a  change  of  jurisdiction  prop- 
er, ought  to  be  verified  by  oath,  and  not  be  left  to  rest 
upon  mere  suggestion  and  pretext.  The  reason  of  that  rule 
applies  as  well  to  this  case  as  to  the  one  of  a  lost  deed. 

There  are  other  causes  of  demurrer,  that  might  be  de- 
serving of  consideration,  if  it  was  necessary ;  but,  as  the 
objection  which  has  been  considered,  applies  equally  to  all 
the  defendants  who  have  demurred,  and  is  fatal  to  the  bill, 
it  is  not  requisite  to  notice  the  other  causes  assigned. 

I  shall,  accordingly,  declare,  that  the  plaintiffs,  as  far  as 
they  have  shown  by  their  bill  any  claim  or  demand  what- 
soever, against  the  defendants  or  any  of  them,  have  an 
effectual  remedy  at  law.  and  that  they  have  not  shown  any 
just  ground  for  coming  into  this  Court,  either  for  relief  or 
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1 822.       *discovcry,  nor  have  they  alleged  or  averred  any  facts  which 
*^*-^~*~'  entitle  them  to  either ;  and  that  the  bill,  as  to  all  the  de- 

'/iKKMOND 

v.  fendants  who  have  demurred,  ought  to  be  dismissed,  with 

GKRMOND. 

costs. 

Decree  accordingly. 


GERMOND  against  GERMOND. 

[Distinguished,  01  N.  Y.  403.    Explained,  2  Paige  118.    See  B.  c,  1  Paige,  83.] 

R  seems,  that  in  a  bill  for  a  divorce  for  adultery,  it  is  sufficient  to 
charge  that  the  offence  was  committed  with  one  or  more  persona 
unknown  to  the  plaintiff. 

But  where,  on  a  feigned  issue,  directed  by  this  Court  to  try  the  fact, 
the  allegation  on  which  the  issue  was  taken  was,  "  that  the  defend- 
ant had  committed  adultery  with  one  W.  C.  Jl,  on  or  about  the 
first  day  of  April,  1816,  in  Rensselaer  county,"  the  evidence  of  the 
plaintiff  must  be  confined  to  the  specific  charge  put  in  issue  ;  aud 
he  cannot  give  evidence  of  adultery  committed  with  any  other 
person  than  the  one  named,  although  the  charges  in  the  bill  are 
general,  that  the  defendant  had  "committed  adultery,  at  divers 
times,  with  W.  C.  F.,  and  others,  to  the  plaintiff  unknown." 

And  where  evidence  was  given,  at  the  trial,  of  adultery  committed  by 
the  defendant  with  other,  persons  besides  W.  C.  JP.,  the  verdict  was 
set  aside,  and  a  new  trial  awarded,  with  leave  to  the  plaintiff  to 
amend  the  feigned  issue. 

MOTION  for  a  new  trial  on  the  feigned  issue  which 
had  been  awarded  in  this  case,  and  that  the  issue  be  set 
amended  as  to  confine  the  trial  to  the  charge  of  adultery 
committed  with  W.  C.  F.,  and  to  the  trial  of  that  fact 
alone. 

The  bill  charged,  that  the  defendant,  since  her  marriage 
with  the  plaintiff,  had  "  committed  adultery,  at  divers 
times,  with  William  C.  jP.,  and  others,  to  the  p.aintiff  un- 
known." And  that  on  the  first  ff  April,  1816,  at  the 
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*house  of  the  plaintiff,  in  Rensseiaer  county,  tne  uefendant 
committed  adultery  with  the  said  W.  C.  F.  That  in  May 
and  July,  181 7,  the  defendant,  at  the  house  of  the  plaintiff, 
committed  adultery  with  W.  C.  F.  That  in  April,  1818, 
the  defendant  abandoned  the  plaintiff,  and  went  to  the 
city  of  New-  York,  and  resided  in  the  family  of  J.  G.,  and 
there  committed  adultery  "  with  divers  persons,  whose 
names  the  plaintiff  has  not  been  able  to  discover,"  &c. 

The  answer  denied  all  the  charges  of  adultery. 

The  counts  on  which  the  feigned  issue  was  joined,  were, 
(1.)  That  the  defendant  had  committed  adultery  with  W. 
C.  jP.,  on  or  about  the  first  of  April,  1816,  at  the  house  of 
the  plaintiff,  in  Rensselaer  county. 

(2.)  That  the  defendant  had  committed  adultery  with 
W.  C.  F.,  in  Rensselaer  county  aforesaid,  in  May,  or  July, 
1817. 

(3.)  That  the  defendant  had  committed  adultery,  be- 
tween the  first  of  April,  1818,  find  the  first  of  August, 
1819,  at  the  city  of  New-  Yor k,  "  with  certain  persons 
whose  names  are  not  known." 

It  appeared  from  thepostea,  that  the  issue  was  tried  at 
the  Rensselaer  circuit,  on  the  12th  of  July  last,  before  Mr. 
Justice  Yates,  and  the  verdict  found  that  the  defendant 
had  committed  adultery,  as  charged,  with  W.  C.  F.,  and 
with  other  persons. 

Bael  and  Van  Vechten,  in  support  of  the  motion,  read 
the  defendant's  affidavit,  stating  that  she  was  taken  by  sur- 
prise, when  evidence  was  given,  at  the  trial,  of  adultery 
committed  with  other  persons  than  W.  C.  F.,  and  denying 
that  she  had  ever  committed  adultery  with  B.  D.  or  S.  H., 
or  with  any  other  person.  That  &  //.  has  been  dead  for 
many  years.  That  the  testimony  given  by  T.  F.  was 
false,  &c. 

Several  affidavits  were  also  read,  as  to  the  evidence 
given  at  the  trial,  and  which  was  particularly  stated. 
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182-2.  *They  cited  2  Johns.  Ch.  Rep.  224.     1  Wm.  Bl  Rep. 

298.  2  Fern.  240.  1  Ves.  jun.  133,  134.  2  ^ffc.  319 
321.  9  Ves.  165.  169.  ^m&.  210.324.  Dickens's  Rep. 
576.  2  Madd.  Ch.  267.  2  Fes.  sen.  552.  2  Fes.  jun. 

287,  288. 


j  contra.     He  cited  1  Johns.  Cases,  25.  402.     2 
Fes.  jun.  288.     3  Ting's  Mass.  Rep.  391. 

THE  CHANCELLOR.  I  see  no  good  reason  for  disturb- 
ing the  verdict,  for  any  other  cause  than  that  the  testimony 
was  not  warranted  by  the  issue.  The  three  counts  in  the 
feigned  issue  were,  that  the  defendant  had  committed 
adultery,  in  Rensselaer  county,  with  William  C.  F.,  and  in 
the  city  of  Neiv-York,  with  certain  persons,  whose  names 
were  unknown.  But  the  evidence  to  sustain  the  verdict 
was,  that  the  defendant  had  committed  adultery  in  Rensse- 
laer county  with  another  person,  and  not  with  W.  C.  F., 
and  so  far  it  may  be  said,  that  the  defendant  was  taken  by 
surprise,  because  she  came  to  trial  to  defend  herself  only 
against  a  special  charge  of  adultery,  committed  with  F.  in 
that  county.  This  was  the  specific  charge,  upon  the  feign- 
ed issue,  as  it  was  drawn,  and  I  am  inclined  to  think,  the 
testimony  ought  to  have  been  confined  to  a  connection  with 
jP.,  in  Rensselaer  county,  and  that  a  latitude  of  inquiry  as 
to  other  persons,  not  named,  ought  to  have  been  confined 
to  the  city  of  New-  York,  because  the  feigned  issue  so  con- 
fined it. 

The  feigned  issue  was,  undoubtedly,  warranted  by  the 
charges  in  the  bill,  and  I  entertain  no  doubt,  that  it  is  suf- 
ficient in  a  bill  for  a  divorce,  for  adultery,  to  charge  the  -of- 
fence as  having  been  committed  with  one  or  more  persons 
unknown  to  the  plaintiff;  and  it  would  be  very  unreasona- 
ble, and  lead,  in  many  cases,  to  a  lamentable  failure  of  jus- 
tice, to  require  the  injured  party  to  name  the  persons  with 
330  whom  the  adultery  was  committed,  when  the  fact  *migr  t 
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3e  unquestionable,  and  yet  the  name  of  the  party  unknown.  1822. 
The  case  of  Choate  v.  Choale  (3  Tyng,  391.)  is  perfectly 
in  point.  That  was  the  case  of  a  libel  for  a  divorce.,  a  vin- 
culo,  for  adultery,  and  the  Court  only  required  an  averment 
that  the  names  of  the  persons  with  whom  the  adultery  was 
supposed  to  have  been  committed,  and  which  were  not  * 
mentioned  in  the  libel,  were  unknown  to  the  plaintiff.  So, 
even,  in  an  indictment  for  homicide,  or  other  felony,  if  the 
name  of  the  party  murdered,  or  in  respect  to  whom  some 
other  felony  was  committed,  be  unknown  to  the  jurors,  it 
may  be  so  averred  in  the  indictment,  and  the  indictment 
will  be  good,  from  the  manifest  necessity  of  the  case. 
(Hawkins's  PL  of  the  Crown,  B.  2.  c.  25.  s.  71.  Easts  PL 
of  the  Crown,  tit.  Homicide,  c.  5.  s.  114.)  I  think  the 
feigned  issue  might  have  been  framed,  consistently  with  the 
charge  in  the  bill,  so  as  to  have  enabled  the  plaintiff  to 
have  given  testimony  of  adultery  committed  in  Rensselaer 
county  with  other  persons  than  the  one  specially  named  ; 
for  the  first  charge  in  the  bill  is  general,  without  reference 
to  any  particular  county,  and  states,  that  the  defendant 
"  committed  adultery  at  divers  times  with  W.  C.  F.,  and 
others,  to  your  orator  unknown."  But  the  issue  being 
framed  differently,  and  in  conformity  with  the  more  par- 
ticular specifications  in  the  bill,  I  think  the  plaintiff  was 
bound,  upon  the  trial,  to  confine  himself  to  the  specific 
charges  in  the  issue,  and  to  give  testimony  only  as  to  them. 
If  the  issue  had  been  more  general,  and  without  mention- 
ing any  particular  individual,  I  am  not  prepared  to  say. 
that  particular  acts  of  adultery  might  not  have  been  shown. 
The  statute  requires  the  adultery  to  be  charged  in  the  bill, 
but  gives  no  directions  as  to  any  particular  specification 
of  the  charge,  and,  undoubtedly,  left  that  to  the  rules  and 
practice  of  the  Court  in  like  cases. 

In  Sidney  v.  Sidney,  (3  P.  Wms.  269.)  the  wife  sued 
the  husband  for  a  specific  performance  of  marriage  articles, 
anc  to  have  lands  settled  upon  her  for  her  jointure.  *He,  [  *  351 
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1822.  m  n's  ansvver>  set  forth,  that  she  had  withdrawn  herself 
from  him,  and  lived  separately,  and  very  much  mtsochaved 
herself.  Proof  of  a  criminal  conversation  with  another 
man,  had  been  given  ;  but  Lord  Talbot  held,  that  the  crime 
for  which  the  wife  might  have  incurred  a  penalty,  as  the 
forfeiture  of  her  dower,  ought  to  be  plainly  laid  to  her 
charge,  specified  and  put  in  issue,  that  she  might  know 
what  to  rest  her  defence  upon.  In  that  case,  he  said,  the 
accusation  was  general  and  uncertain,  and  did  not  imply 
that  she  had  been  guilty  of  adultery,  or  eloped  and  gone 
away  with  an  adulterer.  Lord  Hardwicke,  afterwards,  (2 
Aik.  338.)  cited  this  case,  for  the  purpose  of  showing,  that 
you  must  certainly  make  "  a  general  charge  of  adultery," 
before  you  can  go  into  proof  of  specific  facts.  He  cited, 
also,  the  case  of  Lord  and  Lady  Donerail,  in  1735,  in 
which  she  brought  her  bill  for  a  separate  maintenance,  and 
the  husband,  in  bar  of  the  relief,  stated  in  his  answer,  that 
she  did  not  behave  with  that  duty  and  affection  as  became  a 
virtuous  woman,  and  gave  proof  of  her  adultery  with  one 
B.  The  depositions  were  admitted  to  be  read  in  the 
Chancery,  in  Ireland ;  but,  upon  appeal  to  the  House  of 
Lords,  they  were  not  admitted.  He  said,  a  strong  reason 
appeared  upon  the  pleadings  themselves,  for  the  rejection 
of  the  depositions,  and  brought  the  case  to  that  of  Sidney 
v.  Sidney,  because  there  was  no  express  charge  of  adultery 
in  the  answer. 

In  fl/ratkyns  v.  Watkyns,  (2  Aik.  96.)  a  bill  was  brought 
by  the  wife  for  maintenance,  and  the  husband  charged  his 
wife,  in  the  answer,  that  she  behaved  in  a  very  indecent 
manner  with  one  Cox,  and  this  charge  was  adjudged  suffi- 
cient to  allow  depositions  to  be  read  of  a  criminal  conver- 
sation with  Cox,  and,  also,  with  one  Daws  ;  for  it  was  not 
necessary,  as  the  lord  chancellor  observed,  to  make  the 
charge  in  gross  terms,  but  it  was  sufficient  to  know  what  is 
aimed  at  by  the  answer.  In  Clarke  v.  Periam,  (2  Aik. 
333.  337.)  Lord  Hardivicke  went  more  fully  into  the  ex- 
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position  *of  the  rule  of  pleading. on  this  subject.  It  was  a 
bill  to  establish  a  bond,  given  to  secure  an  annuity  to  the 
plaintiff',  as  premium  pudicitite,  and  the  defendant  filed  a 
cross  bill,  insisting,  that  the  plaintiff  was  a  lewd  woman, 
and  a  common  prostitute,  and  the  question  was,  whether 
the  plaintiff,  in /the  cross  bill,  upon  that  general  charge, 
was  entitled  to  give  proof  of  lewdness  with  a  particular 
person.  The  chancellor  thought  it  a  question  of  great 
consequence  to  the  rules  and  practice  of  the  Court,  and 
took  time  to  examine  the  authorities,  and  concluded,  that 
under  such  a  general  charge,  you  might  give  particular  ev- 
idence, which  was  pointed,  and  applied  to  the  general 
charge.  All  the  cases  were  reviewed,  and  he  stated  the 
uniform  sense  of  the  determinations  to  be,  that  it  was  suf- 
ficient to  put  in  issue  a  general  charge  of  lewdness,  and 
under  that  you  might  give  particular  evidence  ;  for  "  if  you 
was  to  allege  in  the  bill,  that  the  woman  was  kept  by  par- 
ticular gentlemen,  or  had  criminal  conversation  with  par- 
ticu-ar  persons,  the  character  of  strangers  might  suffer,  and 
bills  would  be  stuffed  with  indecent  matter  and  private 
scandal."  Where  the  character  is  directly  put  in  issue, 
you  may  go  into  evidence  of  particular  facts ;  and  he  illus- 
trated it  by  the  case  of  an  indictment  for  keeping  a  com 
mon  bawdy  house,  in  which,  though  the  charge  be  general, 
you  may  give  in  evidence  particular  facts.  So,  also,  in  the 
cases  of  a  charge  of  drunkenness  or  lunacy. 

I  have  gone  into  this  examination  of  analogous  cases  to 
show  that  probably  the  better  opinion  is,  that  a  charge  of 
adultery  need  not  specify  the  names  of  the  persons  with 
whom  it  was  committed  ;  and  certainly  it  cannot,  and  need 
not  be  required,  if  the  persons  are  unknown  when  the  bill 
is  filed.  But  in  this  case,  as  the  feigned  issue  specified  a 
particular  individual  in  the  county  of  /?.,  and  had  no  gen- 
eral charge  as  to  that  county,  I  conclude  that  the  plaintiff 
should  be  confined  to  that  specific  charge. 

I  shall,  accordingly,  set  aside  the  verdict,  on  account  ot 
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1822.       *tne  admission  of  evidence  not  warranted  by  the  issue  as 
it  stood,  and  shall  award  a  new  trial,  and  allow  the  plain 
tiff  to  amend  the  feigned  issue  as  he  shall  be  advised. 

Order  accordingly. 


WILLIAMS  and  others  against  STORKS  and  others 

Where  an  attoniey  or  agent  is  authorized  to  sell  land  for  the  plain- 
tiff, and  to  collect  money  on  a  bond  and  mortgage,  &c.,  it  is  suffi- 
cient if  he  keeps  the  moneys  received  by  him  safely,  and  is  ready 
to  pay  it  over,  on  demand,  to  the  party  entitled  to  it.  He  is  not 
chargeable  with  interest  on  the  moneys  of  his  principal,  unless  in 
default,  or  unless  he  has  employed  the  money  for  the  purpose  of 
gain  to  himself. 

A  father  of  infant  plaintiffs  is  not  entitled,  in  that  relation,  to  demand 
the  money  of  the  infants ;  and  where  they  reside  out  of  the  state,  a 
guardian  should  be  appointed  here,  in  order  to  make  a  valid 
demand. 

Nor  has  an  administrator,  appointed  in  another  state,  any  authority 
here ;  but  it  seems,  that  a  voluntary  payment  to  an  administrator' 
so  appointed,  would  protect  the  party. 

September  6.       ARTHUR  MAG  ILL,  of  Middletown,  in  the  state  of 

d  October  4. 

Connecticut,  was  owner  of  part  of  lot  No.  15,  in  Ley  den,  in 
.his  state,  containing  129  acres  of  land,  and  was  assignee 
of  a  bond  and  a  mortgage  of  land  in  Leyden,  executed  the 
20th  of  October,  1804,  by  William  Jeriks,  one  of  the  de- 
fendants. By  letter,  dated  the  19th  of  June,  1811,  M.  au- 
thorized the  defendant  Henry  R.  Storrs,  of  fVhitcsloivn,  in 
Oneida  county,  an  attorney  and  counsellor  at  law,  to  col- 
lect the  money  due  on  the  mortgage,  and  to  cause  the 
mortgaged  premises  to  be  sold,  and  if  the  land  did  not  sell 
for  enough  to  pay  the  debt,  to  buy  in  the  land  for  M.,  and 
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*to  sell  it  again  ;  and  also,  to  sell  the  129  acres  of  land  on  1822 
credit,  taking  security,  &c.  The  defendant  S.,  as  stated 
in  his  answer,  thought  it  best  for  the  interest  of  M.  not  to 
foreclose  the  mortgage,  but  to  give  Jeriks  time ;  and  he  in- 
formed M.  of  the  circumstances,  but  before  any  answer 
was  received,  M.  died,  to  wit,  on  the  7th  of  February,  1812  ; 
and  on  the  twentieth  day  of  the  same  month,  but  before  he 
heard  of  MSs  death,  &  received  from  Jenks  a  payment  of 
fifty  dollars ;  and  on  the  20th  of  March,  1814,  and  the  4th 
of  April,  1816,  two  other  payments,  amounting  to  1 50  dol- 
lars, were  made  by  Jenks  to  the  clerk  of  *S".,  in  his  absence. 
The  son  of  M.  took  out  letters  of  administration  on  the 
estate  of  his  father,  in  Connecticut ;  but  no  administration 
was  ever  granted  in  this  state.  In  April,  1813,  the  de- 
fendant S.,  in  the  name  of  the  administrator,  contracted 
with  W.  Felshaw,  one  of  the  defendants,  for  a  release  of 
forty  acres  of  the  129  acres,  and  received  from  jP.,  on  the 
contract  in  full,  213  dollars  and  62. cents  ;  and  the  defend- 
ant S.  continued  to  act  as  agent,  under  the  direction  of  the 
administrator  of  M.  In  the  distribution  of  the  estate  of 
M.,  by  the  Court  of  Probates,  in  Connecticut,  the  129  acres 
ir>  Leyden,  and  the  bond  and  mortgage,  were  assigned  to 
the  widow  of  M. ;  and  she  dying,  afterwards,  in  December, 
1812,  the  Court  of  Probates  distributed  the  property  to 
the  four  infant  children  of  a  deceased  daughter,  who,  with 
the  son,  and  two  surviving  daughters,  and  their  husbands, 
are  the  plaintiffs  in  the  cause.  The  bill,  which  was  filed  in 
May,  1821,  prayed,  that  the  defendant  S.  might  discover 
the  deeds  and  writings  touching  the  lands,  and  deposit  the 
same  with  the  register,  and  that  the  mortgaged  premises 
might  be  sold ;  and  for  the  specific  performance  of  the 
contract  for  the  sale  of  the  40  acres  to  F.,  on  payment  of 
the  purchase  money,  with  interest,  and  for  general  relief. 
The  defendant  S.  advised  the  father  of  the  infant  plaintiffs, 
that  it  was  necessary  that  they  should  have  a  guardian  ap- 
pointed for  them  in  this  state  ;  and  he  refused  to  pay  over 
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*tne  moneys  received  by  him  to  the  father,  or  to  (he  adiuinis- 
trator  of  M.,  alleging  a  want  of  authority  in  either  of  them 
H.LIAI  anj  ^e  ^50^^^  refused  to  pay  interest.  He  admitted, 
that  in  October,  1821,  the  administrator  of  M.  drew  an 
order  on  him,  in  favor  of  the  father  of  the  infant  plaintiffs, 
for  the  moneys  received  from  Jenks  and  P.,  amounting  to 
601  dollars  and  97  cents,  including  interest,  which  he 
refused  to  pay.  The  defendant  *S.  stated  in  his  answer, 
that  he  received  the  moneys  as  the  agent  of  M.,  or  his 
representatives  ;  and  that  they  were  not  kept  separate,  but 
were  received  and  kept,  as  all  other  moneys  received  by  him 
as  attorney  are  received  and  kept,  and  were  paid  out  of  the 
general  mass  of  moneys  in  his  hands,  in  the  course  of  his 
payments,  either  as  moneys  collected,  or  for  general  ex- 
penditures on  his  own  account ;  and  he  denied  that  the 
moneys  so  received  for  M.  were  laid  out,  or  invested  or 
used  in  any  operation  of  profit  or  speculation,  or  put  at 
interest,  or  to  any  productive  use  whatever.  That  he  has 
been  always  ready  to  account,  when  properly  called  upon, 
and  is  now  ready  to  account  and  pay,  in  any  manner  the 
Court  may  direct ;  but  he  objected  to  the  demand  of  inter- 
est, as  unjust  and  unreasonable. 

September  6,  1822.  The  cause  was  brought  to  a  hear 
ing  this  day. 

I 

Van  Vetchen,  for  the  plaintiffs.  He  cited  2  Esp.  N.  P 
702.  1  P.  Wms.  142.  3  Bro.  41.  73.  384.  483.  1 
J:ro.  375.  1  Fes.  jun.  89.  13  Ves.  402.  1  Ves.  129 
1  Vern.  196.  12  Ves.  402. 387.  10  Pet.  61.  3  Caines's 
Rep.  266.  9  Johns.  Rep.  71.  2  Johns.  Ch.  Rep.  318 
DicJcens's  Rep  594.  4  Johns.  Ch.  Rep.  687. 

Storrs,  in  person,  and  S.  Jones,  contra.  They  cited  1 
Johns.  Ch.  Rep.  508.  527.  620.  4  Johns.  Ch.  Rep.  303 

THE  CHANCELLOR.  The  only  question  is,  whether  the 
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^defendant  Storrs  shall  be  charged  with  interest  on  the  1822. 
sums  admitted  by  him  in  his  answer  to  have  been  received. 
On  the  19th  of  June,  1811,  Arthur  Magill  employed 
him  by  letter,  and  put  into  his  hands  a  mortgage  executed 
by  William  Jenks,  and  assigned  by  the  mortgage  to  Magill, 
which  the  defendant  S.  was  directed  to  put  in  suit,  and  if 
the  land  should  not  sell  for  money  enough  to  pay  the  debt, 
Magill  requested  the  defendant  to  buy  in  the  land  for  Ma- 
gill, and  to  sell  it,  payable  partly  in  cash  and  partly  on  credit, 
by  instalments,  secured  by  a  mortgage.  Magill  likewise 
requested  the  defendant  to  sell  for  him  129  acres  of  other 
land,  on  credit  and  security.  These  were  the  outlines  of 
the  instructions,  but  the  letter  concluded,  by  leaving  "  the 
whole  management"  to  the  defendant.  The  defendant 
states,  that  he  did  not  deem  it  prudent  to  go  on  and  enforce 
a  sale  of  the  mortgage,  by  foreclosing  the  equity  of  redemp- 
tion, but  judged  it  best  tJ  give  time  and  indulgence  to  the 
mortgagor,  as  being  most  for  the  interest  of  Magill ;  and  in 
the  autumn  of  1811,  he  communicated  these  facts  to  Ma- 
gill, who  resided  at  Middletown,  in  the  state  of  Connecticut, 
and  from  whom  he  never  heard  again  on  the  subject 
Magill  died  on  the  7th  of  February,  1812;  and  on  the 
20th  of  that  month,  and  before  the  defendant  had  heard 
of  his  death,  he  received  of  Jenks  50  dollars ;  two  gther 
sums,  of  100  dollars  and  50  dollars,  were  paid  by  Jenks  to 
the  defendant,  in  1814,  and  1816,  and  which  were  received 
in  the  absence  of  the  defendant  from  his  office,  and  on 
behalf  of  the  lawful  representatives  of  Magill,  who  might 
be  entitled  thereto.  A  son  of  Magill  administered  on  his 
estate,  by  letters  of  administration  taken  out  in  Connecticut., 
but  no  administration  was  granted  under  the  authority  of 
this  state.  The  defendant,  in  April,  1813,  contracted  to 
sell  40  acres  of  the  129  acres  to  the  defendant  Felshaw, 
and  he  received  part  of  the  payment  then,  and  the  residue 
in  1814,  amounting  in  the  whole  to  213  dollars  and  62 
cents.  He  continued  to  act  as  agent  in  respc;ct  to  those 
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1822.       *lands  and  the  mortgage  interest,  under  the  advice  of  the 
— **^/~^-/  son  and  administrator  of  Magill.     In  the  distribution  of 
v.  the  estate  of  Magill,  the  mortgage  of  Jenks,  and  the  129 

acres  of  land,  were  set  off,  by  the  Court  of  Probates  in 
Connecticut,  to  the  widow  of  Magill;  but  she  dying  in 
December,  1812,  that  property  was,  afterwards,  in  the 
autumn  of  1818,  set  off  by  the  same  Court  to  the  four 
plaintiffs,  who  are  infants.  The  defendant  S.  advised  the 
father  of  the  four  infants  to  be  duly  appointed,  under  the 
authority  of  this  state,  their  guardian  ;  and  he  did  not  deem 
it  safe  to  pay  those  moneys,  so  received,  either  to  the  father 
of  the  infants,  or  to  the  son  and  administrator  of  Magill, 
because  the  one  was  not  a  duly  constituted  guardian,  noi 
the  other  an  administrator  under  the  authority  of  this  state 
He  admits,  that  the  son  and  administrator  drew  an  order 
on  him,  dated  October  16,  1820,  for  all  the  moneys  so  re- 
ceived, with  interest,  and  that  he  refused  to  pay  for  want 
of  due  authority  in  the  drawer,  or  to  pay  interest  in  anv 
event. 

The  father  of  the  infant  plaintiffs  was  not  entitled,  in  his 
relation  of  father,  to  demand  the  infants'  money  in  the 
hands  of  the  defendant,  and  it  was  requisite  that  a  guar- 
dian should  have  been  appointed  here,  to  be  enabled  to 
make  a  valid  demand.  (Genet  v.  Tallmadge,  1  Johns.  Ch. 
Rep.  3.  Morrell  v.  Dickey,  id.  p.  153.)  It  is  equally 
well  settled,  that  an  administrator  of  an  intestate's  estate, 
where  letters  of  administration  were  granted  out  of  the 
state,  has  no  legal  authority  over  the  intestate's  effects 
within  this  state.  All  his  power  over  the  estate  is  derived 
from  the  Court  that  appoints  him,  and  the  appointment 
does  not  operate,  and  is  not  recognized  out  of  the  jurisdic- 
tion of  that  Court.  The  order  of  the  administrator  in 
Connecticut  was  not  binding,  and  could  not  have  been  en- 
forced here ;  and  the  defendant  was  not  under  any  obliga- 
tion in  law  to  obey  it,  though,  I  apprehend  a  voluntary 
payment  under  it  would  have  protected  him  The  case i 
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*on  this  point  were  reviewed  in  the  case  of  Moirellv.        1822. 
Dickey. 

There  was  not,  then,  strictojure,  any  default  on  the  part 
.^f  the  defendant,  in  refusing  to  pay  to  persons  not  having 
authority  to  demand.  He  received  the  money,  not  strictly 
as  a  trustee,  in  confidence  and  without  interest,  but  as  an 
attorney,  or  agent,  or  bailiff,  instructed  to  cause  the  land 
to  be  sold,  in  his  discretion,  and  to  collect  and  receive  the 
money.  It  was  sufficient,  if  he  kept  the  money  safely,  and 
paid  it  according  to  the  request  of  the  party  entitled  to 
demand  and  receive.  His  duty  was,  to  be  ready  to  pay 
upon  demand  ;  and  I  think  it  would  be  too  rigorous  a  doc- 
trine, unless  under  very  special  circumstances,  which  do 
not  exist  in  this  case,  to  exact  from  an  attorney,  or  agent, 
interest  upon  the  moneys  of  their  principal  in  hand,  when 
they  are  not  chargeable  with  any  default,  and  are  ready  to 
pay  when  called  upon  for  that  purpose.  If  the  agent  had 
received  moneys,  and  neglected,  for  a  long  time,  to  inform 
his  principal  of  the  fact,  and  wilfully  suffered  him  to  re- 
main in  ignorance  that  the  debtor  had  paid  to  the  agent, 
there  would  be  equity  in  requiring  the  agent  to  pay  inter- 
est, for  here  would  be  a  case  of  default,  and  breach  of 
duty.  But  there  is  no  averment,  in  the  present  case,  of  a 
Want  of  notice,  and,  therefore,  none  is  to  be  presumed. 
So,  if  the  agent  had  employed  the  money  for  the  purposes 
of  gain  to  himself,  a  ground  might  be  laid  for  a  charge  of 
interest ;  and  the  question  is,  whether  the  admissions  in  the 
answer  will  warrant  that  conclusion.  The  defendant  says, 
he  received  the  moneys  as  agent  of  the  representatives  of 
Magill,  and  that,  as  the  money  was  received  from  time  to 
time,  it  was  indiscriminately  placed  with  his  other  moneys, 
received  as  attorney  or  agent,  and  not  set  apart  or  pre- 
served separately  from  the  mass  of  his  funds.  That  since 
1812,  there  has  passed  through  his  hands,  probably, 
*0,000  dollars  of  moneys  collected  and  received  from 
uthcrs,  as  an  attorney  or  agent,  and  that  the  moneys  in 
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1822.      ^question  were  received  as  he  customarily  receives  all 

v t- — '  moneys  passing  through  his  hands,  and  of  which  no 

WILLIAMS  separate  deposits  or  accounts  are  made  or  kept.  That 
STORKS,  the  moneys  were  paid  away  out  of  the  general  mass  of 
moneys  in  his  hands  in  the  course  of  his  payments,  either 
as  moneys  collected,  or  on  his  general  expenditures  on 
his  own  account.  He  denies,  however,  that  the  same 
were  laid  out  or  invested  or  used  in  any  operation  of 
profit  or  speculation,  or  put  at  interest,  or  to  any  produc- 
tive uee  whatsoever  ;  and  he  says  that  he  has  ever  been 
ready  to  account,  when  properly  called  upon,  for  the 
moneys  so  received,  and  is  now  ready  to  account  and 

pay- 

Upon  these  facts,  I  do  not  think  the  defendant  can  be 
made  chargeable  with  any  profit  made  out  of  the  moneys 
he  so  received,  nor  with  any  breach  of  duty  in  not  pay- 
ing, before  he  was  authoritatively  called  upon  to  pay, 
and.  therefore,  he  ought  not  to  be  chargeable  with  in- 
terest. I  shall,  accordingly,  so  far  correct  the  decree, 
recently  pronounced  in  this  cause,  as  to  exempt  the  de- 
fendant S.  from  interest  on  the  413  dollars,  62  cents, 
which  he  received  in  the  course  of  his  agency,  and,  also, 
from  the  payment  of  costs. 

Decree  accordingly. 
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1822. 

*MOOERS  aeamst  WHITE  and  others.  v. 

\ir**TT 

[Followed,  2  Barb.  Ch.  39.    Reviewed,  55  Cal.  580,  B83. 
See  9  Paige  70.] 

An  alien  cannot  take  land  by  descent ;  and  though  an  alien  may  take 
by  purchase  or  devise,  and  hold  until  office  found,  yet,  on  his 
death,  the  land  will  escheat  to  the  people,  without  any  inquest 
of  office. 

Where  land  escheats  by  reason  of  the  alienage  of  the  devisee,  that 
does  not  defeat  the  lien  of  creditors  existing  at  the  death  of  the 
devisor,  but  the  land  remains  chargeable  with  his  debts.  And 
where  the  land,  after  the  death  of  the  devisor,  was  taken  for  the 
use  of  the  government,  and  the  damages,  or  value  of  the  land  as- 
sessed, was  paid  into  this  Court :  Held,  that  the  creditors  of  th 
devisor  might  follow  the  proceeds  into  this  Court,  whose  jurisdic- 
tion over  the  application  of  the  moneys  was  not  affected  by  the 
title  of  the  state,  by  escheat 

Where  an  agent  had  suffered  thirty  years,  after  his  agency  ceased, 
(though  he  had  subsequent  transactions  with  his  principal,)  and 
sixteen  years,  before  the  death  of  his  principal,  to  elapse,  without 
rendering  an  account,  or  filing  a  bill :  Held,  that  the  staleness  of 
the  account  was  a  bar  to  its  admission. 

Any  acknowledgment  or  admission,  made  by  an  executor  or  admin- 
istrator, will  not  bind  the  real  assets,  in  the  hands  of  an  heir  or 
devisee,  or  of  the  people,  by  escheat,  or  affect  the  right  of  either  to 
plead  the  statute  of  limitations. 

An  executor  or  administrator  cannot,  at  any  time,  apply  to  ther  sur- 
rogate, under  the  statute,  for  a  sale  of  the  real  estate,  on  the  ground 
of  a  deficiency  of  personal  estate,  but  must  make  such  application 
within  a  reasonable  time.  One  year  after  the  executor  has  entered 
on  the  execution  of  his  trust,  is  such  reasonable  time,  unless,  under 
the  peculiar  circumstances  of  the  case,  the  surrogate,  in  the  exer- 
cise of  a  sound  discretion,  should  think  it  consistent  with  the 
spirit  and  policy  of  the  statute,  to  grant  the  application,  after  the 
lapse  of  a  year. 

And  the  heir,  or  purchaser,  or  persons  interested  in  the  real  estate, 
may  appear  before  the  surrogate,  and  oppose  the  application  of 
the  executor,  and  interpose  the  statute  of  limitations. 

THE  plaintiff  filed  his  bill  on  the   16th  of  December, 

1818,  against  Moses  White,  executor,  and  Charlotte  Hazen, 
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J822.  executrix,  of  Moses  Hazen,  deceased,  and  Eddy  Thurbur 
•*^^s~**-s  ^alleging,  that  Hazen,  at  the  time  of  his  death,  was  indebt- 
v.  ed  to  him  in  above  the  sum  of  5000  dollars,  the  balance  of 
an  unsettled  account  of  dealings  between  them,  from  the 
26th  of  July,  1783,  to  the  time  of  Hazeris  death.  That 
a  part  of  this  account  was  for  services  rendered  by  the 
plaintiff,  as  agent  and  attorney  in  fact  of  Hazen,  constitu- 
ted by  letters  of  attorney,  dated  August  29th,  1787.  That 
Hazen,  by  his  will,  dated  September  26th,  1781,  appointed 
his  brother,  William  H.,  and  Moses  White,  one  of  the  defend- 
ants, his  executors  ;  and,  after  devising  various  portions  of 
this  property,  he  devised  the  residue  of  his  estate  to  his 
two  executors,  equally.  Afterwards,  on  the  13th  of  June, 
1793,  he  made  a  codicil  to  his  will,  and  appointed  his  wife, 
Charlotte  Hazen,  one  of  the  defendants,  executrix,  with 
the  two  executors  named  in  the  will,  and  gave  her  one  third 
of  the  residue  of  his  estate,  and  declared  it  to  oe  his  in- 
tention, that  the  residue  should  be  equally  divided  between 
his  executors  and  executrix.  The  testator  died  at  Troy. 
February  4th,  1803,  and  the  will  and  codicil  were  proved 
before  the  surrogate  of  Rensselaer  county,  on  the  8th  of 
January,  1804 ;  and  letters  testamentary  were  granted  to 
the  defendant  Moses  White,  who  took  upon  himself  the 
administration  of  the  estate,  and  has  been  the  active  execu- 
tor. White  lived  at  Lancaster,  in  New  Hampshire ;  and 
William  fl.,  the  brother  of  the  testator,  was  an  alien,  residing 
in  the  British  province  of  Nova  Scotia,  at  the  time  of  the 
testator's  death,  and  died  many  years  ago,  and  prior  to  the 
1st  of  January,  1808.  The  bill  further  stated,  that  the 
defendants  White  and  Charlotte  H.,  as  executors  of  H.< 
were  indebted  to  the  plaintiff  to  the  amount  of  500  dol- 
lars, for  services  rendered,  as  agent  and  attorney  in  fact  of 
the  executors,  or  one  of  them,  in  settling  the  estate,  &c. 
That  the  testator,  at  the  time  of  his  death,  was  seised  in 
fee  of  lot  No.  62,  in  the  Refugee  Tract,  in  Clinton  ccvinty, 
which  lot  being  required  by  the  United  States  for  fortifi 
370 


CASES  IN  CHANCERY.  *3<>2 

•ations,  the  usual  proceedings  were  had  by  a  writ  of  ad       1822. 
*quod  damnum,  issued  April  25th,  1817  ;  and  the  lot  was  ^-**~v~^-' 
appraised  at  two  thousand  five  hundred  dollars,  besides  the  v. 

...  ...  1-^1  WHITS. 

expenses,  which  sum  was  paid  into  this  Court,  and  the 
'ot  conveyed  to  the  United  States.  That  the  defendant 
E.  Thurbur,  having  claimed  the  money,  by  petition,  filed 
tn  this  Court,  and  Charlotte  H.,  also,  having  claimed  it, 
by  her  petition,  and  the  plaintiff  having  also  filed  his  pe- 
tition, claiming  one  twenty-seventh  part  of  it,  as  one  of 
the  heirs  of  the  testator,  the  Court  ordered,  that  either  of 
them  might  file  their  bill,  setting  forth  their  claim  to  the 
money ;  but  the  plaintiff  was  not  yet  advised,  whether  he 
should  pursue  his  claim  for  his  proportion  of  the  money, 
as  one  of  the  heirs  of  H.  That  the  executors,  and  par- 
ticularly White,  had  possessed  themselves  of  the  real  and 
personal  estate  of  H.,  and  the  plaintiff  had  frequently  ap- 
plied to  them  for  a  settlement  and  payment  of  his  demands, 
which  they  had  neglected  to  do.  That  after  deducting  the 
dower  of  the  defendant  Charlotte  H.  from  the  amount  of 
property,  there  did  not  remain  sufficient  to  pay  all  the  just 
debts  of  H.,  and  unless  the  money,  so  remaining  in  this 
Court,  was  appropriated  for  that  purpose,  the  plaintift 
would  lose  his  debt.  The  plaintiff  prayed  for  an  account, 
and  that  the  balance,  which  might  be  found  due  to*  him, 
might  be  paid  out  of  the  money  in  this  Court,  as  far  as  it 
would  go  for  that  purpose ;  and  that  the  defendant  Thur- 
bur might  be  compelled  to  come  into  this  Court,  to  establish 
his  title  to  the  lot,  at  the  time  of  the  assessment  under  the 
writ  of  ad  quod  damnum,  or  be  forever  barred  of  his  claim. 

The  bill  was  taken  pro  confcsso  against  Charlotte  H. 
and  E.  Thurbur,  on  the  8th  of  November,  1819. 

The  defendant  White  put  in  his  answer  on  the  13th  of 
March,  1820.  He  denied  that  the  testator,  at  the  time  of 
his  death,  was  indebted  to  the  plaintiff.  He  admitted  that 
the  plaintiff,  as  agent  and  attorney  of  the  testator,  had 
performed  services  for  him,  as  stated  in  the  bill,  but  in- 
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1822.       sisted,  that  on  a  fair  settlement  of  the  account,  theie  would 

*^^s-*+-s  be  a  ^balance  due  from  the  plaintiff.     He  alleged,  that  the 

v.  testator  had,  in  his  lifetime,  been  very  anxious  to  come  to 

WHITE 

a  settlement  with  the  plaintiff,  and  had  made  many  attempts 
for  that  purpose,  which  had  failed,  through  the  fault  of  the 
plaintiff.  He  denied  that  he  had  taken  possession,  or  as- 
sumed the  control  of  the  real  estate  of  H.  He  gave  an 
account  of  the  personal  estate  which  had  come  to  his 
hands,  and  of  his  payments  and  disbursements,  &.c.  He 
admitted  that  the  plaintiff,  soon  after  the  d^A^h  of  H.t 
claimed  a  large  balance  from  his  estate,  bu4  had  never 
rendered  any  account,  though  he  had  been  requested  by 
the  defendant,  and  had  promised  to  exhibit  't.  The  de- 
fendant insisted  on  the  statute  of  limitations  in  bar  of  the 
plaintiff's  demand,  and  alleged,  that  the  executors  had  not 
admitted  or  acknowledged  the  claim  within  «ix  years  ;  and 
he  claimed  the  money  deposited  in  Court,  **  assets,  for  the 
payment  of  debts  owing  by  H. 

The  plaintiff  replied  to  the  answer  of  White,  and  filed 
a  supplemental  bill,  making  the  attorney-general  a  party 
defendant,  and  stating  the  proceedings  in  the  original  suit, 
and  the  alienage  of  William  H.,  the  brother  of  the  testator, 
&c.  The  attorney-general  put  in  an  answer,  setting 
forth  the  will  of  H.,  the  devise  of  the  lot  in  question  to 
William  H.,  an  alien,  and  whose  children  were  also  aliens, 
and  claiming  that  the  people  were  entitled  to  the  lot,  by 
escheat,  and  to  the  money  arising  from  the  sale  of  it,  &c. 
&c.  He  denied  that  the  estate  of  H.  was  indebted  to  the 
plaintiff,  and  insisted,  that  if  any  thing  was  due  to  him, 
there  were  assets  which  had  come  to  the  hands  of  the  ex- 
ecutors sufficient  to  pay  that,  and  all  other  debts ;  and  that 
the  plaintiff  was  barred  by  the  statute  of  limitations. 

Among  the  exhibits  proved  in  the  cause  were  various 
letters  from  H.,  and  the  defendant  W.,  to  the  plaintiff.  In 
a  letter  dated  October  2,  1805,  from  W.  to  the  plaintiff 
he  says,  "  I  wish  we  could  meet  and  settle  your  old  ac 
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count."     And  again,  August  4th,  1806,  he  expresses  a  hope        1822. 
*to  meet  the  plaintiff  and  settle  the  accounts  between  him  v— *"~-v— ^-> 

MOOERS 

and  the  testator  in  the  course  of  the  year.     In  a  letter  from  v. 

WHITE 

the  testator  to  W.,  of  October  26,  1796,  he  says,  that  the 
plaintiff  appeared  anxious  for  a  final  settlement  of  their 
matters,  and  is  willing,  if  they  should  not  agree,  to  leave 
the  points  to  Judge  Tayler.  In  a  letter  from  the  testator, 
to  W.,  dated  the  24th  of  May,  1797,  he  complains  that  he 
cannot  get  the  plaintiff  to  a  settlement,  and  had  instructed 
his  attorney  to  arrest  him  for  20,000  dollars ;  that  he  had 
told  the  plaintiff  the  last  winter,  that  he  should  revoke  his 
power  of  attorney.  On  the  4th  of  September,  1808,  W. 
writes  to  the  plaintiff,  that  he  wishes  to  come  to  an  adjust- 
ment of  the  matters  between  the  plaintiff  and  the  testator. 
On  the  12th  of  December,  1809,  W.,  in  a  letter  to  the 
plaintiff,  says,  he  hopes  the  plaintiff  will  take  care  that  any 
lands  in  this  state,  belonging  to  the  estate  of  H.,  are  not 
sold  for  taxes,  and  offers  to  refund  him  for  advances,  and 
pay  him  for  his  trouble.  In  a  letter  from  W.  to  the  plain- 
tiff, dated  March  20th,  1813,  he  states,  that  the  testator 
was  disabled  by  sickness,  at  New-York,  in  April,  1786, 
and  rendered  helpless  by  palsy ;  and  he  recognizes  the 
plaintiff  as  agent  for  the  testator's  land  in  New-Hampshire, 
&c.  On  the  27th  of  August,  1813,  W.,  in  a  letter  to  the 
plaintiff,  says,  he  had  called  on  him  three  times  for  a  settle- 
ment, and  could  not  effect  it.  That,  at  their  last  interview, 
it  was  agreed  that  the  plaintiff  should  make  out  the  account 
of  debt  and  credit,  as  the  testator  kept  no  accounts  during 
his  agency.  In  a  letter  of  the  10th  of  December,  1816,  to 
the  plaintiff,  W.  complains  of  the  enormous  delays  of  the 
plaintiff  by  postponing  a  settlement  in  the  lifetime  of  the 
testator,  and  since ;  and  repels  the  charge  of  the  plaintiff, 
that  he,  W.,  has  thrown  obstacles  in  the  way  of  a  settlement. 

Foote,  for  the  plaintiff,  cited  1  Johns.  Ch.  Rep.  46.  620. 
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1822.       1  MaddocV*   Ch.  79.     2  Johns.  Rep.  200.     15  Jo\n$. 
^-^v^^  Rep.  3. 

MOOERS 
V. 

WHITE 

f  *  365  1  *^'  H°we>  f°r  tne  executors  of  Hazen. 

Takot,  (Attorney-General,)  for  the  state.  He  cited  2 
res.  400.  10  Fe«.  93.  2  Fern.  694.  1  P.  Wms.  742. 
6  Fes.  580.  Pothier  on  Obi  665.  ch.  8.  s.  5.  6  .Mns. 
Rep.  59.  1  CA»«y'a  PJ.  40. 

THE  CHANCELLOR.  The  chief  object  of  the  bill  is  to 
have  the  claim  of  the  plaintiff,  against  the  estate  of  Moses 
Hazen,  liquidated  and  allowed,  and  paid  out  of  the  moneys 
in  Court,  being  the  proceeds  of  lot  No.  62,  in  the  Refugee 
Tract,  in  Clinton  county.  The  bill  admits,  that  without 
the  aid  of  those  moneys,  the  plaintiff  is  apprehensive  he 
shall  wholly  lose  his  debt ;  and  the  prayer  of  the  bill  is, 
that  his  account  may  be  settled  and  paid  by  the  executor, 
or  satisfied  out  of  the  moneys  in  Court.  The  answer  of 
the  defendant  White,  as  sole  acting  executor,  states,  that 
there  are  no  assets  unadministered,  unless  it  be  those  mon- 
eys ;  and  there  is  nothing  in  the  testimony  to  contradict 
that  averment. 

Assuming,  then,  for  the  present,  that  the  suit  is  by  a 
creditor  of  M.  H.,  for  the  proceeds  of  lot  No.  62,  the  first 
inquiry  is,  whether  the  defence,  set  up  by  the  attorney- 
general,  on  behalf  of  the  people  of  this  state,  be  a  good 
defence,  in  reference  to  that  fund. 

The  testator  devised  the  lot  No.  62  to  his  brother,  Wil 
liam  Hazen,  in  fee ;  and  it  is  an  admitted  fact,  that  the 
testator  died  in  1803,  seised  of  that  lot,  and  that  the  dev 
isee  was  then  an  alien,  and  continued  an  alien  to  his  death, 
which  was  prior  to  1808.  The  people  of  the  state  became 
seised  of  the  lot  upon  the  death  of  W.  H.,  without  any 
inquest  of  office,  and  this  appears  to  be  very  clear  and 
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unquestionable.     In  the  first  place,  the  children  of  W.  H.        1822. 
were  aliens  also,  and  could  not  take  by  descent.     The  law,  ^*^s^**^ 
qua  nihilfrustra,  never  casts  the  freehold  upon  an  alien  v. 

heir,  who  cannot  keep  it ;  and,  as  the  freehold  cannot  be     An  "1"nIcan. 
kept  in  abeyance  for  a  moment,  it  vested  immediately  ia  not  take  land  by 
the  ^people  by  escheat.     This  rule  is  well  settled  in  the       [  *  366  ] 
common  law,  and  it  was  admitted  by  the  Supreme  Court, 
in  Jackson  v.  Lunn,  (3  Johns.  Cases,  109.)     But  if  the 
children  of  W.  H.  had  not  been  aliens,  it  would  not  have 
altered  the  case.     They  could  not  have  taken,  by  descent, 
from  their  father,  for  no  one  can  take,  by  representation, 
from  an  alien.     Though  an  alien  can  take  by  purchase  or     Though     an 

....         •  •      •  i  /.i  •  alien  may  take 

devise,  which  is  taking  by  act  of  the  parties,  as  contradis-  by     purchase, 
tinguished  from  taking  by  operation  of  law,  and  can  hold  office      found, 
until  office  found,  yet  the  law  will  not  enable  him  to  trans-  uea'th,  the  land 
mit  by  hereditary  descent.     No  one  can  take  by  inherit-  out  "any  inquest 
ance,.when  he  must  deduce  his  title  through  an  alien  who 
has  no  inheritable  blood,  and,  upon  the  death  of  the  alien, 
the  land  instantly,  and  of  necessity,  without  any  inquest 
of  office,  escheats  to  the  people.     (Collingwood  v.  Pace, 
1  Sid.  193.     1  Vent.  413.     Co.  Litt.  2.  b.     Plowd.  229. 
b.  230.  a.) 

The  title  to  the  lot  was,  therefore,  in  the  state,  from  the 
death  of  W.  H. ;  and  the  next  question  is,  whether  the 
proceeds  of  the  lot  sold  to  the  United  States,  under  the 
authority  of  this  state,  are  liable  to  be  appropriated  to  the 
payment  of  the  creditors  of  Moses  Hazen. 

When  the  lot  was  sold  to  the  United  States,  and  the 
proceeds  paid  into  this  Court,  to  be  distributed  among  the 
persons  entitled  to  receive  them,  the  officers  of  the  gov- 
ernment were,  no  doubt,  ignorant,  equally  with  all  the 
parties  concerned,  that  the  lot  had  escheated.  The  title 
was  presumed  to  reside  in  the  representatives  of  M.  H.t 
the  testator,  though  that  title  had  never  been  investigated. 
The  history  of  the  case  is  shortly  this,  as  appears  from  the 
records  of  the  Court:  The  United  States,  after  the  last 
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1822.       war>  required  this  and  some  adjoining  lots,  lying  at  Rouse '.« 

^-^^^^-^  Point,  at  the  north  end  of  Lake  Champlain,  to  erect  there- 

v.  on  fortifications  for  the  defence  of  the  lake.     The  consent 

WHITE 

of  the  government  of  this  state  was  duly  declared,  and  a 
writ  ad  quod  damnum  issued  out  of  this  Court  to  assess  the 
damages  of  the  owners  of  the  lots  so  appropriated.  The 
[  *  367  ]  damages  *were  accordingly  assessed  by  a  jury  of  Clinton 
county,  and  paid  by  the  United  States,  and  the  lands  ad- 
judged to  be  vested  in  the  people  of  this  state,  and  ceded 
by  them  to  the  United  States.  The  moneys  were,  in  the 
first  instance,  paid  to  the  governor,  and,  by  his  direction, 
deposited  in  this  Court,  and  notice  was  accordingly  given, 
by  order  of  the  Court,  for  the  owners  of  the  lands  to  ex- 
hibit their  claims  and  titles.  The  extravagance  of  the  as- 
sessments gave  life  and  vigor,  at  once,  to  every  species  of 
claim.  The  value  of  the  lot,  now  in  question,  had  been 
assessed  at  2500  dollars.  The  defendant  Thurbur  had 
been  in  possession  for  some  years,  without  title,  and  he 
advanced  a  claim,  under  some  alleged  agreement,  made  as 
early  as  1807,  with  the  present  plaintiff,  as  agent  for  White, 
the  executor.  The  widow  of  the  testator,  also,  put  for- 
ward a  claim  of  title,  without  any  color  for  it ;  but  she  has 
since  received  a  sum  in  gross  out  of  the  proceeds,  for  her 
dower.  The  plaintiff  claimed  a  small  undivided  part  of 
the  lot,  as  a  collateral  heir  to  Moses  Hazen,  and  the  de- 
fendant White,  the  executor,  presented  a  petition  for  a 
portion  of  the  proceeds,  to  supply  the  deficiency  of  per- 
sonal assets  to  pay  a  debt  assumed  to  be  due  to  the  estate 
of  one  John  White,  in  April,  1793,  for  371  dollars,  82  cents, 
and  which,  with  interest  to  the  time  of  the  petition,  (being 
25  years,)  was  made,  by  him,  to  amount  to  1 126  dollars,  42 
cents.  All  these  pretexts  as  to  title  were  evidently  without 
any  foundation,  and  the  right  of  the  state,  as  owner  of  the 
lot,  to  the  moneys  deposited,  would  seem  to  be  undoubted, 
subject  only  to  the  just  claims  (if  any  there  be)  of  the 
creditors  of  Hazen. 
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The  admission  of  the  title  of  the  state  does  not  affect        1822. 
the  jurisdiction  of  the  Court  over  the  moneys  in  its  posses-  *~-^~*v*^' 
sion,  as  assets,  for  the  payment  of  debts.     The  land,  upon  Y. 

the  death  of  Hazen,  the  testator,  was  chargeable  with  his  where  land 
debts,  in  the  hands  of  his  heir  or  devisee,  and  the  escheat  j^^'of  ^ 
of  the  title,  by  means  of  the  alienage  of  the  devisee,  would  a|ie"ase  of  !he 

'     «  devisee,  the  hen 

*not,  of  itself,  and  without  reference  to  the  lapse  of  time,  [  *  368  J 
or  other  extrinsic  circumstances,  defeat  the  lien  of  the  °hfea  ^soT  °is 
creditors,  existing  at  the  death  of  Hazen.  The  land  would,  not. .  defeat«d  > 

'   and  lie  may  loi- 

in  a  proper  case,  continue  chargeable,  even  after  it  had  J.™d  lh*f  PJ£ 
become  vested  in  the  state,  on  the  death  of  the  devisee,  or  l?"d  inl°  thi* 

Court 

upon  inquest  of  office,  found  in  his  lifetime.  So,  I  also 
apprehend,  the  lien  of  the  creditor  would  follow  the  pro- 
ceeds, and,  in  the  view  of  a  Court  of  equity,  attach  upon 
them  in  the  possession  and  under  the  direction  of  this 
Court.  I  speak  now,  generally,  in  respect  to  valid  and 
subsisting  debts,  and  not  with  any  reference  to  the  merits 
of  the  present  demand,  and  which.  I  shall  hereafter  exam- 
ine. The  powers  of  the  Court,  in  an  analogous  case,  are 
fully  explained  in  the  provisions  of  the  "  act  concerning 
escheats."  (R.  L.  Vol.  1.  379.)  It  is  there  declared, 
that  in  certain  cases,  if  no  person  shall  appear  within  one 
year,  to  claim  the  personal  estate  of  the  intestate,  the  admin- 
istrator is  to  pay  the  proceeds,  after  deducting  the  debts,  into 
the  state  treasury ;  and  if  any  person  shall,  thereafter,  claim 
any  part  of  the  money,  he  is  to  present  a  petition  to  the 
chancellor,  and  a  copy  is  to  be  served  upon  the  attorney- 
general,  who  is  to  put  in  an  answer  to  the  same ;  and  the 
chancellor  is  then  to  examine  the  claim,  and  the  allegations 
and  proofs ;  and  if  he  shall  Jind  such  person  entitled  to  any 
money  so  paid  in,  he  shall  direct  the  comptroller  to  issue 
his  warrant  upon  the  treasurer  to  pay  it.  The  jurisdiction 
of  the  Court  over  the  application  of  the  fund  to  the  pay- 
ment of  debts,  is  not  questioned  in  this  case  by  the  attor- 
ney-general, for  he  has  answered  the  bill,  and  puts  his 
defence  upon  the  ground,  that  there  is  nothing  due  to  the 
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plaintiff;  and  that  if  the  testator,  in  his  lifetime,  did  owe 
him  any  thing  upon  the   unsettled   account,  he  is  now 
v.  barred  by  lapse  of  time,  and  especially  by  the  statute  of 

limitations,  from  setting  up  any  demand  against  the  fund. 

The  case  is  then  reduced  to  this  point,  whether  the  de 
fence  set  up  on  the  part  of  the  people,  as  owners  of  the 
f  *  369  ]  *fund,  be  sufficient  to  bar  all  further  inquiry  into  the  state 
of  the  accounts  between  the  plaintiff  and  the  testator  in 
his  lifetime,  and  to  conclude  the  plaintiff,  as  to  any  balance 
which  lie  might  claim  ;  and 

(1.)  As  to  the  staleness  of  the  demand. 

Length  oftime       A  Court  of  equity  will  not  permit  accounts  to  be  over- 
win  form  a  pre- 
sumptive bar  to  hauled  in  favor  of  a  party  who  has  slept  upon  his  rights, 

ihe      admission       .  ., 

of  an  account,  without  any  just  cause,  for  a  great  number  of  years ;  and 
'more  especially  as  against  the  representatives  of  a  party 
who  may  be  supposed  to  have  had  the  means  of  defence  in 
his  lifetime,  but  who  may  have  left  his  successors  without 
the  requisite  vouchers.  In  Bridges  v.  Mitchell)  (Bunb. 
217.)  the  Court  of  Exchequer  would  not  decree  an  account 
for  one  partner  against  another,  for  the  balance  of  an  ac- 
count of  twenty-four  years  standing  before  the  filing  of  the 
bill,  though  the  parties  had  been  partners  as  merchants, 
and  were  both  alive.  After  such  a  length  of  time  without 
suit,  the  Court  observed,  that  the  balance  should  be  pre- 
sumed to  be  satisfied,  and  they  allowed  the  plea,  which 
relied  equally  on  the  length  of  time  and  the  statute  of 
limitations.  In  the  more  modem  case  of  Hercy  v.  Din- 
woody,  (4  Bro.  257.)  the  plaintiff,  as  a  creditor,  had  lain 
by  a  great  length  of  time,  arid  suffered  an  estate  to  be  dis- 
tributed ;  and  the  master  of  the  rolls,  for  that  cause,  would 
not  suffer  an  account  to  be  taken,  but  dismissed  the  bill. 
The  same  rule  was  recently  declared  in  the  English  Chan- 
cery, in  Chalmer  v.  Bradley,  (1  Jacob  fy  Walker,  62,  63, 
64.)  and  length  of  time  was  considered  as  forming  a  pre- 
sumption of  right,  and  a  bar  to  the  allowance  of  an  ac- 
count. The  case  of  Ray  v.  Bogart,  (2  Johns.  Cases,  4-82.) 
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decided  in   Chancery,  and   afterwards   in   the   Court  of        1822. 

Errors  of  this  state,  on  appeal  in  1800,  is  a  very  strong  ^^~N^-»- 

instance  of  the  exercise  of  the  discretion  of  the  Court,  in  v. 

refusing  to  sustain  a  bill  for  the  settlement  even  of  a  co- 

partnership account,  when  the  demand  had  become  stale 

by  the  lapse  of  time  and  the  death  of  parties.     The  whole 

*time  in  that  case  was  but  thirty  years,  and  that  included       [  *  370  1 

the  period  of  the  American  war,  when  the  course  of  justice 

was  for  a  while  suspended,  and  there  were  many  other 

circumstances  in  the  case  to  constitute  a  reasonable  ex- 

cuse for  delay  ;  yet  both  the  Court  of  Chancery  and  the 

Court  of  Appeals  considered  the  account  too  old  and  stale 

to  be  submitted  to  an  inquiry.     And  what  are  the  facts  in 

the  present  case  ? 

The  bill  charges  that  Moses  Hazen  died  indebted  to  the     Ti<e 

•  rr  f  •    '  v*      a° 

plaintiff  for  the  balance  of  an  unsettled  account,  arising  u  t  i\r 
from  services  as  agent,  between  the  26th  of  July,  1783, 
and  the  29th  of  August,  1787,  and  from  various  other 
dealings  and  transactions  between  the  period  first  men- 
tioned and  the  testator's  death,  which  happened  on  the  4th 
of  February,  1803.  The  agency  account,  from  the  plain- 
tiff's own  showing,  terminated  upwards  of  thirty-one  years 
before  the  filing  of  the  bill,  and  upwards  of  sixteen  before 
the  testator's  death.  Is  not  that  most  palpably  a  stable  ac- 
count ?  The  account  relating  to  other  dealings  must  have 
been  of  several  years  standing  before  the  testator's  death, 
as  I  shall  presently  show  ,  and,  therefore,  on  the  face  of  the 
bill,  a  strong  objection  presents  itself  from  the  lapse  of 
time  ;  and  this  objection  is  very  materially  strengthened 
by  a  perusal  of  the  letters,  which  are  made  exhibits  in  the 
cause. 

It  is  to  be  noticed,  in  the  first  place,  as  a  fact  appearing 
in  the  case,  that  the  testator  was  rendered  quite  helpless, 
by  a  stroke  of  the  palsy,  as  early  as  April,  1  786  ;  and  it  is 
assumed  as  another,  and  a  well-known  fact,  that  he  re- 
mained bedridden  from  that  period  to  his  death.  The 
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1822.       dealings  with  a  man  laboring  under  such  severe  infirmity 
^~^^s~**~s  require,  in  a  special  degree,  to  be  controlled  by  the  check 

MOOERS  .     .         .  _  ....  . 

v.  which  the  Courts  have  provided  against  error  and  mistake 

WHITE 

in  dormant  transactions,  for  such  an  unfortunate  individu 
al  is  not  to  be  supposed  to  have  been  able  to  give  a  con- 
[*371]  tinued  and  sharp-sighted  attention  to  his  affairs.  *In 
confirmation  of  the  truth  of  this  remark,  we  find  it  stated 
in  a  letter  from  White,  the  executor,  to  the  plaintiff,  written 
in  1813,  that,  "  at  the  last  interview,  it  was  agreed  between 
us,  that  you  should  make  out  a  statement  of  your  account, 
debt  and  credit,  and  transmit  the  same  to  me  for  examina- 
tion, with  such  documents  as  I  could  find  among  General 
-Haven's  papers.  He  having  kept  no  accounts  during  your 
agency,  it  remains  altogether  with  you  to  make  out  such  a 
statement  as  justice  and  good  conscience  will  approve." 
To  open  a  stale  account,  under  these  peculiar  circum- 
stances, would  seem  to  be  contrary  to  sound  discretion,  for 
it  would  be  placing  the  estate  of  Hazen  under  the  control 
and  at  the  mercy  of  the  plaintiff. 

The  testator  appears  to  have  made  repeated  efforts  in  his 
lifetime,  and  without  success,  to  bring  the  plaintiff  to  an 
account.  By  his  letter  to  the  plaintiff  of  the  date  of  the 
12th  of  October,  1792,  he  complains  that  the  plaintiff  had 
not  accounted  to  him  for  some  business  which  he  had  un 
dertaken  to  do  for  him  as  early  as  1790,  and  that  he  had  a 
full  power  of  attorney  from  him  (the  testator)  to  act  for 
him,  and  Hazen  appeared  to  be  dissatisfied,  and  thought 
it  was  time  for  the  power  to  cease.  "  It  was  high  time," 
he  said,  "  that  the  plaintiff  and  he  should  come  to  a  settle- 
ment of  accounts,  and  he  requested  the  plaintiff  to  forward 
what  he  had  against  him  as  soon  after  the  receipt  of  the 
letter  as  he  could."  In  a  subsequent  letter  from  Hazen 
to  the  defendant  White,  dated  August  26th,  1796,  he  says, 
the  plaintiff  "  appeared  to  be  anxious  for  a  settlement  of 
their  matters,  and  had  agreed  to  be  at  Troy  in  January 
following."  It  seems  that  the  testator  resided  at  Ti  ty 
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during  the  latter  years  of  his  life,  and  as  he  was  immova-        1822. 
ble  himself,  the  plaintiff,  if  he  would  meet  him  at  all,  must  ^-^x^^-^ 

IT/7  •  f  MoOERS 

meet  him  at  Trov.     The  testator,  in  a  letter  to  White,  01  v. 

WHITE. 
the  24th  of  M:iy,  1797,  co.nplains  that  the  plaintiff  had 

disappointed  him,  and  that  he  could  not  get  him  to  a  settle- 
ment. "The  prospect,"  he  states,  "which  he  had  of  a 
compromise  with  the  *plaintiff  rather  vanished,  and  that  [*372] 
the  plaintiff  had  fixed  the  10th  of  that  month  (then  past) 
to  be  there.  That  he  had  come  to  a  resolution  to  piosecute 
the  plaintiff,  and  had  given  his  attorney  directions  to  com- 
mence a  suit  against  him  for  no  less  a  sum  than  20,000 
dollars." 

It  may  now  be  properly  asked,  Why  did  not  the  plaintiff 
meet  Hnzcn,  according  to  his  repeated  solicitations,  and 
come  to  a  settlement  with  him  ?  We  have  proof  that  he 
was  earnestly  pressed  in  1792,  and  again  in  1797.  He 
waits  until  the  death  of  Hazen,  in  1803,  without  making 
one  single  effectual  effort  to  meet  Jiim  in  his  lifetime,  and 
settle  the  account.  This  is  the  conclusion  to  be  drawn 
from  what  appears  in  the  case.  It  is  not  until  December, 
1818,  or  nearly  sixteen  years  after  the  death  of  Hazen,  that 
he  filed  his  bill  for  a  settlement  of  his  accounts,  after  the 
executor  had  admitted  that  the  testator  kept  no  vouchers, 
and  that  he  must  be  beholden  to  the  plaintiff  for  the  credit 
as  well  as  the  debit  side  of  the  account.  It  appears  to  me 
that  it  would  be  hazardous  in  this  case,  and  dangerous  as 
a  precedent,  and  contrary  to  the  doctrines  and  policy  of 
the  Court,  to  undertake  to  investigate  and  settle  an  account 
of  such  long  standing,  reaching  back  to  the  year  1783, 
accompanied  with  so  many  grounds  of  complaint  at  the 
negligence  of  the  party,  and  with  so  many  peculiar  circum- 
stances of  obscurity,  difficulty,  and  danger. 

The  staleness  of  the  account  is,  then,  of  itself,  a  decisive 
objection  to  a  bill  calling  upon  the  Court  to  open  and 
•I'lmit  it. 

(2.)  The  statute  of  limitations  appears  also  to  constitute 
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1822.       a  valid  defence,  and  to  present  an  insuperable  objection  to 
s~-**^v^^-x  the  suit. 

AiOOKKS  .  1        I    1  I  1  11- 

v.  The  six  years  had  probably  closed  upon  the  last  item  in 

WHITE 

\\here    the  *ne  account  before  the  testator's  death,  and  I  see  no  room 
Sonlbe^llTto  tor  doubt  that  the  statute  applies  to  the  case.     When  the 
ic^^witSwut  statute  orlce  begins  to  run,  it  continues  to  run  without  be- 
!T'nfn  ""^^  ing  impeded  by  any  subsequent  event, 
quern  event.  *jjut  jt  \s  s^    tnat  tne  defendant  White  has,  by  his 

•     '  >  ~  *  >     1 

letters  of  the  20th  of  March,  and  27th  of  August,  1813, 
(and  which  are  within  the  last  six  years  before  suit  brought,) 
made  sufficient  acknowledgments  to  take  the  case  out  of 
the  statute.  Assuming  the  acknowledgment  to  have  been 
made,  he  did  it  in  his  character  of  representative  of  the 
personal  assets,  and  the  question  then  arises,  Will  such  an 
admission  bind  the  real  assets  in  the  hands  of  the  heir  or 
Anyacknowi-  devisee,  or  of  the  lord  paramount  by  escheat?  It  would 

«.  Jgment  or  ad- 

»  ission  by  an  seem  to  be  a  principle  of  manifest  justice,  that  an  acknowl- 

e  Tecutor  or  ad- 
ministrator, win  edgment  by  the  executor  ought  not  to  bind  the  heir,  for 

IK t bind  thereof  . 

octets    in   the  he  does  not  represent  the  heir,  and  has  no  direct  control 

hands  of  an  heir  .  .   .  _    ..    , 

or  devisee,  or  over  the  real  estate.     I  he  executor,  vtrtute  oj/icn,  nas  no 

of  the    people.  .  .       .  ......  ... 

by  eschtat,  or  concern  with  the  real  estate,  and  the  will  in  this  case  did 
of  eCeither  "Sof  not  invest  him  with  any  such  power.  The  defendant  de- 
the'  statute  ^f  nies,  in  his  answer,  that  he  ever  took  possession  of  the  real 
estate,  or  assumed  any  control  over  it.  An  executor  or 
administrator  may,  under  certain  circumstances,  and  in  a 
proper  time,  apply  to  the  surrogate  or  Court  of  Probates, 
and  obtain  an  order  to  sell  the  real  estate  to  pay  debts ;  but 
his  authority,  in  such  a  case,  is  derived  entirely  from  the 
order,  and  without  it  he  has  no  manner  of  right  to  inter- 
fere with  the  real  assets  in  the  hands  of  the  heir  or  devisee. 
In  the  present  case,  no  such  application  was  ever  made  or 
order  obtained ;  and  the  acknowledgment  of  the  debt,  by 
the  executor,  can  no  more  bind  the  heir,  or  the  estate  of 
which  he  is  seised  by  descent,  than  an  acknowledgment 
by  the  widow  of  an  intestate,  who  is  entitled  to  letters  of 
administration,  but  never  obtains  them,  can  bind  the  per- 
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sonal  assets  in  whomsoever  they  may  happen  to  be.     The        1822. 
executor  may,  no  doubt,  charge  the  personal  estate  by  v -^-s^^-' 

.,         .  MOOERS 

confession,  but  this  is  an  act  inter  alias,  as  respects  the  \. 

heir,  who  has  his  own  assets,  of  which  he  is  seised  in  his 
own  right,  to  defend  and  preserve.  The  executor  pos- 
sesses the  personal  estate  as  trustee,  and  the  heir  the  real 
estate  as  owner ;  and  is  he  to  be  charged,  at  the  mere  pleas- 
ure *of  the  executor,  with  the  debts  of  his  ancestor  ?  [  *  374 
Does  it  rest  entirely  in  the  discretion  of  the  executor, 
•vhether  the  heir  is  or  is  not  to  be  permitted  to  use  the 
statute  of  limitations,  which  the  law  has  provided  as  a 
means  of  defence  against  a  simple  contract  demand,  which, 
perhaps,  he  knows  to  be  unjust,  though  his  ancestor  has 
not  left  him  the  requisite  proof?  I  cannot  bring  my  mind 
to  assent  to  so  unreasonable  a  proposition,  nor  to  admit 
that  the  Leir  is  not  entitled,  as  against  the  creditor  seeking 
to  charge  his  estate,  to  use  every  lawful  plea,  unaffected 
by  the  act  or  admission  of  the  executor. 

If  the  rral  estate  of  Hazen  was  to  be  charged  with  the 
debt  of  tho  plaintiff,  why  should  the  charge  fall  exclusive- 
ly on  this  portion  of  the  estate,  which  was  devised  in  fee  to 
his  brother  William  ifazen,  but  which  has  been  wrested, 
by  the  rigorous  operation  of  law,  from  the  possession  of 
the  children  of  that  brother,  and  vested  in  the  people  of 
this  state  ?  Why  should  not  the  estate  of  the  plaintiff 
himself,  bear,  at  least,  a  portion  of  that  charge  ?  It  ap- 
pears by  the  testator's  will,  annexed  to  the  answer,  that  the 
executor  and  the  plaintiff  were  equally  partakers  of  his 
munificent  bounty.  This  testator  was  the  same  Colonel, 
afterwards  General  Hazcn,  who  commanded  the  2d  Cana 
dian  regiment  during  the  American  war  ;  and  the  defend- 
ant White  was  a  captain,  and  the  plaintiff  a  lieutenant  in 
that  regiment;  and  when  H.  made  his  will,  in  1781,  he 
devised  to  "  Captain  Moses  White,  Lieutenant  Benjamin 
Mooers,  and  Zaccheus  Pearslic,  all  of  the  Canadian  old 
regiment,  jointly,  all  his  landed  interest,  in  Moore  town, 
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1822.       a*  Coos,  on  the  Connecticut  river,  and,  also,  all  his  lands 

v-^^/">»-'  and  tenements  in  the  barony  of  Longville,  in  Canada." 

v.          The  plaintiff  and  defendant  were  witnesses  to  this  will,  and, 

\VHITE. 

therefore,  the  devise  to  them  was  void  ;  but  he  afterwards 

made  a  codicil,  duly  executed  before  other  witnesses,  one 

of  whom  was  Alexander  Hamilton,  and  by  that  codicil  he 

"  approved,  ratified,  and  confirmed  the  former  last  will  and 

[  *  375  ]       *testament,  except  so  far  as  the  same  was  thereby  altered  ;  " 

and  he  declared  the  codicil  "  to  be  part  and  parcel  of  his 

last  will  and  testament  within  written."     This  codicil  was 

endorsed  and  written  on  the  back  of  the  original  will,  and 

A     codicil,  i  see  no  reason  why  the  codicil,  executed  with  all  the  so- 

with  tliree  com- 

petent witness-  lemnities  required  by  the  statute,  was  not  a  republication 

es,   may    be   a 


of  the  will,  so  as  to  give  effect  to  the  devise  to  the  parties 

a  will,  so  as  to 

give  effect  to  a  to  this  suit,  equally,  as  if  they  had  been  expressly  men- 

devise      other-     .  ... 

wise  void,  on  tioned  in  the  codicil.     (Acherlu  v.  Vernon,  Comyn's  Rev. 

account  of  the  v  J 

devisee  being  a  381.  3  Bro.  P.  C.  85.  Barnes  v.  Crowe,  ]  Vesey,']r. 
.1  e  486.  4  Bro.  2.  Piggott  v.  Waller,  7  Vesey,  98.)  The 
value  of  this  devise  to  the  plaintiff  does  not  appear  ;  but  if 
the  plaintiff  was  to  be  entitled  to  recover,  it  would  be  just 
to  marshal  the  real  assets  upon  principles  of  equity,  and 
require  him  to  render  an  account  of  the  devise  to  him,  so 
that  he  might  bear,  at  least,  a  ratable  proportion  of  the 
demand,  and  not  leave  the  whole  to  fall  upon  that  portion 
of  the  real  estate  which  was  devised  to  W.  H.,  and  after- 
wards escheated  to  the  state. 

To  give  effect  to  the  acknowledgment  of  the  executor, 
as  against  the  heir,  and  thereby  to  defeat  the  application 
of  the  statute  of  limitations,  it  is  again  contended,  that  the 
executor  can,  at  his  pleasure,  and  at  any  time,  not  only  con- 
fess the  debt  as  against  the  personal  estate  in  his  hands  to 
be  administered,  but  give  to  the  creditor  the  complete 
benefit  and  execution  of  his  secret  lien  upon  the  real  estate, 
by  causing  it  to  be  sold,  and  the  proceeds  applied  to  the 
payment  of  the  debt.  If  he  can  control  the  real  estate  in 
this  way,  in  despite  of  the  heir,  why  should  not  his  con- 
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Session  of  the  debt;  it  may  be  said,  be  equally  binding  upon        1822. 
ihe  heir  ?     It  would  appear  to  me  to  be  a  sufficient  answer  ^*^-^-^-' 

.,  ...  MOOEKS 

to  this  objection,  that  the  executor  has  not,  in  fact,  in  this  v. 

case,  made  the  requisite  application,  or  obtained  any  order 

to  sell  the  real  estate  to  pay  the  plaintiff;  and,  until  that 

has  been  done,  his  power  over  the  real  estate  does  not 

exist,  and  his  acknowledgment  of  the  debt  is  a  nullity,  as 

*against  the  heir  or  devisee,  or  a  purchaser  under  either.       [  *  376  J 

But  I  am  not  prepared  to  admit,  that  the  executor  or  ad-     An  executot 

...  ,.  j  •      u-      v          A-  i     r         or     administra 

mimstrator  can,  at  any  time,  and  in  his  discretion,  apply  for,  tor  cannot,  at 
and  be  entitled  to  an  order  for  the  sale  of  the  real  estate ;  think'fit,  apply 
and  I  am  of  opinion,  that  whatever  may  be  the  merits  of  u'nder^the^au 
the  present  demand,  the  defendant,  as  executor,  is  now  too  ofethe°rreaiSe^ 
late  to  apply  for  a  sale  of  the  real  estate,  and  that  his  ca-  Sor^inles8- 
pacity  for  that  purpose  is  entirely  extinguished.  This 
point  has  a  very  considerable  bearing  on  the  discussions  in 
this  case,  and  I  have  thought  it  might  be  useful  to  bestow 
upon  it  a  few  moments'  attention.  *  Me  Ume- 

The  statute  (1  JV.il.  L.  450 — 453.)  declares,  that  the 
executor  or  administrator,  when  he  shall  discover  or  sus- 
pect that  the  personal  estate  is  insufficient  to  pay  the  debts, 
shall,  "  as  soon  as  conveniently  may  be,"  make  a  just  and 
true  account  of  the  personal  estate  and  debts,  and,  after 
filing  an  inventory,  and  fully  applying  the  personal  efstate 
to  the  discharge  of  the  debts,  he  shall  deliver  such  account 
to  the  judge  of  probates,  or  surrogate  of  the  county,  and 
request  his  aid  in  the  premises.  The  judge  is  then  to  make 
an  order,  directing,  by  a  due  public  notice,  "all  persons 
interested  in  the  estate  "  to  appear  and  show  cause,  why  so 
much  of  the  real  estate,  whereof  the  testator  or  intestate 
died  seised,  should  not  be  sold,  as  will  be  sufficient  to  pay 
the  debts.  He  is  then,  at  the  time  and  place  appointed,  to 
"  hear  and  examine  the  allegations  and  proofs  of  the  ex- 
ecutor or  administrator,  and  of  all  other  persons  interested 
in  the  estate,"  who  may  make  or  offer  any.  If  the  heir  or 
devisee  be  an  infant,  the  judge  or  surrogate  is  to  appoint 
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1822.       a  guardian,  for  the  sole  purpose  of  taking  care  ol   the 
^-^"•v^'wx  interest  of  the  infant  in  such  proceedings.     And  if,  l<  upon 

MOOERS  ,  .  .  ,,    ,  .       ..      _       , 

V.  due  examination,    he  shall  find  the  personal  estate  not 

WHITE 

sufficient  to  pay  the  debts,  he  shall  direct  the  whole  or  a 

part  of  the  real  estate  to  be  sold.  The  sales,  under  the 
order,  are  to  be  made  by  the  executor  or  administrator,  for 
cash,  or  upon  credit,  and  on  such  terms  as  he  shall  deem 
(  *  377  ]  *best ;  and  he,  together  with  such  other  discreet  person  as 
the  judge  or  surrogate  may  appoint,  are  to  execute  the 
conveyances,  which,  the  statute  says,  shall  be  valid  against 
the  heirs  and  devisees,  "and  all  claiming  by,  from,  or 
under  them."  If  only  part  of  the  real  estate  be  sold,  the 
moneys  arising  therefrom  shall  be  received  by  the  execu- 
tor or  administrator,  "  and  shall  be  considered  assets  for 
the  payment  of  debts."  But  if  the  whole  of  the  real 
estate  be  sold,  the  moneys  are  to  be  deposited  with  the 
judge  of  probates,  or  surrogate,  and  to  be  by  them  dis- 
tributed among  the  creditors  in  just  proportions. 

This  is  the  substance  of  the  provisions  of  the  act  upon 
the  subject,  and  I  infer  from  them,  that  the  law  intended 
that  the  executor,  or  administrator,  should  make  his  appli- 
cation with  due  diligence,  and  in  a  reasonable  time,  and,  if 
he  does  not,  the  judge  or  surrogate  has,  from  the  nature 
of  his  judicial  trust,  a  discretion  to  reject  the  application. 
And  what  is  What  is  reasonable  time,  may  be  another  question.  All  I 

•       reasonable 

lime,  must  be  mean,  at  present,  to  say,  is,  that  the  judge  of  probates,  OT 

determined    by  ......  ... 

the    surropte,  surrogate,  must  be  entitled  to  determine,  in  sound  discre- 

in  his  sound  dis-  .  . 

cretion,    under  tion,  what  is  a  reasonable  time,  under  the  circumstances  of 

the  circumstan-     .  ,          ,  , .  .    ,,          .. 

ces  of  the  case,  the  case,  and  to  determine  when  the  executor  did  first  dis- 
cover, or  had  ground  to  suspect,  the  insufficiency  of  the 
personal  estate,  and  whether,  as  soon  as  conveniently  might 
have  been,  he  had  made  out  an  account,  and  filed  an  inver. 
tory,  and  applied  the  assets  in  hand  according  to  the  re- 
quisitions of  the  statute.  If  he  has  been  guilty  of  gross 
negligence,  or  palpable  laches  on  these  points,  he  is  clearly 
not  in  season  within  the  meaning  of  the  act,  and  the  judge 
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or  surrogate  ought  not  to  permit  him,  or  the  creditor  who       1322. 
prompts  him,  by  this  summary  proceeding,  to  sweep  away  ^>-^~-v-^. 

.  MOOERS 

the  real  estate  of  the  heir.  \. 

Other  provisions  in  the  law  show  the  like  necessity  of 
diligence  in  the  settlement  of  the  estate  of  the  testator  or 
intestate.  The  executor  and  administrator  are  required  to 
tile  their  inventory  within  six  months  after  they  have  as- 
sumed *their  trust ;  and,  after  the  expiration  of  one  year,  and  [  *  378  J 
not  before,  they  may  be  called  upon  to  pay  legacies,  and  it  seems,  thai 

.....  ,-,  one  year    afiei 

make  distribution  among  the  next  or  km.     (1  xV.  R.  JL.  the  executor  has 

,          entered  on  the 

811.  316.)     The  law  presumes,  that,  by  that  time,  they  duty  of  his  of- 
have  ascertained  the  amount  of  the  debts,  and  of  the  assets,  sonabie     time, 
and  have  made  due  provision  for  the  creditors,  and  are  in  appiy    to'  the 
a  condition  to  distribute  the  surplus.     The  legatee  and  the  ordinlry6  case* 
next  of  kin  are  then  entitled  to  sue ;  and,  perhaps,  it  would 
not  be  going  too  far,  to  say,  that,  under  the  sound  con- 
struction of  the  statute,  and  the  pressing  diligence  which 
the  provisions  I  have  referred  to,  evidently  inculcate,  the 
executor  or  administrator  ought  to  be  ready  to  apply,  and 
ought  to  make  his  application,  within  one  year  after  he  has 
entered  upon  trust ;  and  that  every  subsequent  applica- 
tion, unless  under  peculiar  circumstances,  and  with  some 
reasonable  cause  for  delay,  may,  consistently  with  sound 
discretion,  and  the  spirit  and  policy  of  the  act,  be'  ad- 
judged out  of  season,  and  rejected. 

Such  a  rule  of  construction  is  most  beneficial  to  the 
public,  since  it  conduces  to  the  quiet  and  security  of  titles, 
and  to  the  protection  of  the  bona  fide  purchaser,  holding 
under  the  heir  or  devisee.  Public  policy  requires,  that  a 
power  of  such  formidable  import,  and  which  affects  the 
bona  fide  purchaser  equally  with  the  heir  and  devisee, 
should  be  strictly  construed.  Nor  will  the  creditor,  for 
whose  benefit  the  whole  provision  is  intended,  be  mate- 
rially affected.  He  has  still  his  remedy  upon  his  bond  or 
simple  contract,  by  action  at  law,  against  the  heir  or  devi- 
see, and  can  make  them  answer  for  the  value  of  the  assets 
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1822.       descended  or  devised.     The  creditor  is  not  here  pressed  by 
<-^-N/--^-'  time,  as  the  executor  or  administrator,  acting  on  his  behalt, 
v.  is  in  the  other  case,  because  this  is  not  a  newly-created 

and  summary  power,  but  the  ordinary  course  of  the  com- 
mon law.  He  cannot,  indeed,  touch  the  real  estate  bona 
fide  aliened  before  suit  brought,  but  he  can  make  the  heir 
or  devisee  answerable  for  the  value  of  the  lands  aliened, 
[  *  379  ]  *and  a  judgment  against  the  executor  or  administrator  is 
no  bar  to  a  subsequent  suit  against  the  heir  or  devisee,  for 
the  same  matter.  They  shall  be  liable,  in  like  manner  as 
if  no  such  judgment  had  been  obtained  ;  and  so,  also,  a 
judgment  against  the  heir  or  devisee  is  no  bar  to  a  subse- 
quent suit  against  the  executor  or  administrator,  and  such 
action  may,  also,  be  maintained  and  prosecuted,  in  like 
manner  as  if  no  such  judgment  had  existed.  (1  A7.  R.  L. 
316,317.)  And  these  provisions  serve  to  show,  (if  any 
illustration  for  that  purpose  could  be  necessary,)  that  the 
executor  and  the  heir  are  each  entitled  to  their  separate 
means  of  defence,  and  that  the  confession  of  the  one  can- 
not be  the  confession  of  the  other. 

All  the  analogous  cases  in  the  law  show,  that  these  pub- 
lic trusts,  created  for  the  benefit  of  creditors,  are  to  be  ex- 
ecuted promptly,  and  that  it  forms  no  objection  that  the 
creditor's  debt  happens  not  to  be  due  within  the  reasonable 
time  prescribed  for  the  settlement  of  the  estate.  Thus,  in 
the  case  of  trustees,  under  the  absconding  debtor  act,  (1 
JV.  R.  L.  159 — 162.)  they  are  to  give  notice  of  their  ap- 
pointment "  as  soon  as  may  be,"  and  call  upon  the  cred- 
itors to  render  their  accounts  ;  and  they  are  to  convert 
the  estate  into  money,  and  make  distribution  among  the 
creditors,  "  within  one  year  and  a  half"  from  the  time  of 
their  appointment ;  and  they  are  to  make  further  dividends 
as  assets  come  to  hand.  But  the  creditors  are  to  come  in 
and  exhibit  their  debts,  whether  they  be  then  due  or  not' 
and  those  who  neglect  or  refuse  so  to  do,  by  the  time  of  the 
second  dividend,  (and  which  is  to  be  "within  one  year' 
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from  tne  time  of  the  first  dividend,)  are  to  lose  their  divi- 
dends entirely  ;  and,  in  cases  of  debts  not  due,  and  not  on 
interest,  there  is  to  be  a  rebate  of  interest  from  the  time  of 
actual  payment.  So,  in  the  case  of  assignees  under  the 
insolvent  debtor  act,  (1  N.  R.  L.  468 — 470.)  they  are 
required  to  make  a  dividend  among  the  creditors  "  within 
the  space  of  one  year  ; "  and  if  any  creditor  shall  neglect 
*or refuse  to  prove  his  debt,  "  within  one  year  and  a  half" 
after  the  assignment  and  division  of  the  estate,  he  shall 
lose  his  dividend,  or  take  his  chance  under  a  second  divi- 
dend, to  be  made  "  within  one  year  thereafter ;"  and  if  he 
shall  not  prove  his  debt  then,  he  shall  be  forever  barred. 
If  the  debt  be  not  due  at  the  time  of  the  dividend,  the  cred 
itor  is,  notwithstanding,  to  take  his  dividend  under  a  re- 
bate of  interest,  if  the  debt  be  not  payable  with  interest. 
The  same  rule  prevailed  under  the  late  bankrupt  act  of  the 
United  States ;  and  the  assignees  were  to  make  their  first 
and  second  dividends  within  twelve  and  eighteen  months 
from  the  time  of  the  commission,  and  the  second  dividend 
was  to  be  final  upon  all  creditors  who  had  not  come  in  and 
proved.  If  the  debt  was  not  due,  still  it  was  to  be  proved, 
and  the  creditor  paid  ratably  with  the  other  creditors,  sub- 
ject to  the  usual  discount,  where  no  interest  was  payable. 
The  circumstance  of  the  debt  not  being  due,  forms/then, 
no  obstacle  to  the  application  to  the  surrogate,  when  the 
executor  has  not  personal  assets  sufficient  to  meet  it.  In 
these  cases,  where  the  estate  is  to  be  appropriated  under 
the  directions  of  a  trustee  specially  created  by  statute,  the 
creditor,  whose  debt  is  not  due,  is  bound  to  take  it  equally 
as  the  other  creditors  whose  debts  are  due,  or  waive  the 
benefit  of  the  provision.  And  can  one  reasonably  suppose 
that  the  executor  may  apply,  at  any  distance  of  time,  and 
that  there  is  any  just  analogy  between  this  right  ot  applica- 
tion on  behalf  of  the  creditor,  and  the  right  of  entry  upon 
And  by  a  person  claiming  title,  and  which,  by  our  statute, 
is  limited  to  twenty  years  r1  The  real  estate  of  a  testator 
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MooEia 
WHITE 


[  *  380  1 


That  the  debt* 
are  not  yet  due, 
is  no  objection 
io  an  applica- 
tion to  tne  sur- 
rogate, for  a 
sale  of  the  real 
estate,  if  the 
personal  estate 
is  not  sufficient 
to  meet  th4 
debts. 
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1822.       or  intestate  is,  no  doubt,  chargeable  with  the  payment  of 
— ^^-v"*-^  his  debts,  and  so  far  even  the  simple  contract  creditor  may 

v.  be  said  to  have  a  lien  OT»  the  real  estate.     But  that  hen 

WHITK. 

existed  without  and  before  this  statute  provision,  and  it  was 

to  be  enforced  by  a  suit,  in  the  regular  course  of  justice, 
against  the  heir  or  devisee.  They  may,  indeed,  convey  to 
a  bona  Jlde  purchaser  without  notice  before  suit  brought, 
*and  in  that  way  defeat  this  latent  and  unregistered  lien,  as 
against  the  land  itself,  and  so  might  the  debtor  1  ave  con- 
veyed the  estate,  in  his  lifetime,  and  defeated  it.  It  can 
hardly  be  intended,  that  the  law  meant  that  the  lien  should 
be  better  against  the  heir  who  succeeds  by  title,  than 
against  the  ancestor  who  created  the  debt.  In  the  case  ol 
the  special  provision  now  under  review,  the  lien  is  increased, 
because,  if  the  executor  applies  on  behalf  of  the  debtor  to 
the  surrogate,  and  the  land  be  sold,  it  avoids  all  mesne 
conveyances  since  the  death  of  the  testator ;  and  for  that 
very  reason,  as  well  as  for  other  cogent  considerations,  the 
right  of  application  ought  to  be  strictly  construed.  It  ap- 
pears to  me  to  be  impossible  to  suppose,  that  upon  any  just 
construction,  we  are  to  extend  the  time  to  the  period  of  the 
limitation  of  the  right  of  entry  in  a  possessory  action,  or 
that  the  direction,  that  he  should  apply  "  as  soon  as  conve- 
niently may  be,"  means  twenty  years. 

There  is  difficulty,  no  doubt,  in  fixing  upon  any  precise 
period  within  which  the  executor  is  to  apply,  when  the 
statute  has  not  expressly  mentioned  any.  I  have  sug- 
gested, as  an  opinion,  to  which  I  am  at  present  inclined, 
without  the  benefit  of  a  more  direct  and  full  discussion  by 
counsel,  that  one  year  would,  in  ordinary  cases,  be  a  rea- 
sonable time;  and  that  if  the  executor  or  administrator 
waits  longer,  he  ought  to  be  able  to  satisfy  the  judge  or 
surrogate  that  he  had  sufficient  cause.  Even  under  this 
limitation  the  power  is  dangerous,  if  not  oppressive,  to  the 
owner  of  the  real  estate,  because  it  deprives  him  of  the 
opportunity  of  submitting  to  a  jury  his  objections  t<  tlif 
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demand,  and  the  facts  tending  to  show  that  it  is  not  a        1822. 
valid  and  subsisting  debt.     In  every  case,  in  which  app  i-  ^~^^~*+~' 

MOOERS 

cation  to  the  surrogate  is  made  and  sustained,  the  ob  ec-           v. 

WHITE 
tion  to  the  debt,  whatever  that  objection  may  be,  whether 

founded  upon  the  statute  of  limitations,  the  lapse  of  time, 
payment,  release,  usury,  fraud,  &c.,  must  be  left  to  the 
judgment  of  the  surrogate,  who  alone  is  to  determine  what 
*is  a  subsisting  debt  within  the  meaning  of  the  act.  If  the  [  *  382  1 
application  could  be  made  at  any  distance  of  time  short  of 
the  limitation  in  a  writ  of  entry,  it  is  scarcely  possible  to 
conceive  all  the  mischievous  consequences  of  such  an  enor- 
mous power  in  the  executor  or  administrator  over  the  real 
estate.  The  extent  of  real  property  that  must,  in  the 
course  of  20  years,  be  transmitted  by  descent  or  devise,  is 
immense ;  and  the  number  of  persons  through  whom  that 
property  passes,  by  mesne  conveyances,  is  inconceivable. 
Can  it  be  possible  that  a  latent  lien,  of  which  no  vestige 
is  upon  record,  and  founded  upon  some  stale  account, 
known  to  no  person,  is  to  be  put  in  operation,  at  any  time, 
at  the  will  and  pleasure  of  the  personal  representative, 
without  any  means  allowed  to  the  bona  Jide  purchaser,  to 
meet  and  litigate  the  claim  before  the  common  law  tribu- 
nals of  the  country  ?  . 

These  are  some  of  the  reasons  why  I  am  induced  to 
think  that  the  judge  of  probates,  or  surrogate,  is  bound 
to  exercise  a  judicial  discretion  in  the  case,  and  to  require 
the  executor  or  administrator  to  satisfy  him  that  he  has 
used  his  best  diligence  to  ascertain  the  debts  and  the  as- 
sets, and  that  he  applies  for  relief  as  soon  as  he  conve- 
niently could.  I  am  clearly  of  opinion,  that  White, 
the  executor  in  the  present  case,  is  not  now,  at  this  late 
day,  authorized  to  apply  to  have  the  real  estate  of  llazm 
sold,  and  that  he  had  entirely  waived  the  opportunity, 
even  in  1813,  when  he  wrote  the  letters  which  are  sup- 
posed to  contain  the  acknowledgment  of  the  debt.  Tho 
plaintiff,  therefore,  cannot  be  permitted  to  give  any  collat- 
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1822.       eral  a'd  to  tnat  acknowledgment,  from  the  circumstance 
'*-<*~v~*»— '  that  the  executor  had  originally  a    capacity  to  apply  to 
v.  the  surrogate,  and  to  compel  the  heir  or  devisee,  or  pur- 

chaser, nolens  volens,  to  satisfy  the  creditor  out  of  his  real 
estate ;  for  the  executor  had  long  since  lost  that  capacity, 
by  his  unreasonable  delay. 

As  the  interpretation  of  the  power  depends  much  upon 
[  *  383  J  *the  particular  language  of  the  statute,  we  cannot  expect  to 
be  entirely  guided  in  our  opinion  by  foreign  decisions 
But  the  statute  of  Massachusetts  is  so  very  similar  in 
its  provisions,  that  the  doctrine  of  their  Supreme  Court  in 
the  case  is  very  important,  and  sheds  much  strong  light  on 
the  subject. 

By  the  statute  of  that  state,  the  real  estate  of  the 
testator,  or  intestate,  is  made  chargeable  with  the  debts  of 
the  deceased,  and  liable  to  be  taken  on  execution,  and  ex- 
tended and  delivered  to  the  creditor,  on  a  judgment  re- 
covered against  the  executor  or  administrator.  And  again, 
when  the  personal  estate  shall  be  insufficient  to  pay  the 
debts  and  legacies,  so  much  of  the  real  estate  may  be  sold 
by  the  executor  or  administrator,  on  obtaining  license  from 
the  Supreme  Court,  or  the  Court  of  Common  Pleas  of  the 
county,  as  shall  be  requisite  to  satisfy  the  creditors. 

In  the  case  of  Gore  v.  Brazier,  (3  Mass.  Rep.  523.) 
the  creditor  recovered  judgment,  four  years  after  the  testa 
tor's  death,  against  the  executor,  and  not  finding  sufficient 
personal  estate  of  the  testator,  he  levied  on  land  devised 
and  sold,  and  in  the  possession  of  the  purchaser.  It  was 
held,  that  an  alienation  by,  or  descent  from  the  heir  or  dev- 
isee, did  not  discharge  the  lands  from  the  creditor's  lien  ; 
and  the  Court  said,  that  the  lien  would  continue  a  reason- 
able time,  and  until  defeated  by  the  neglect  or  laches  of 
the  creditor ;  and  they  intimated,  though  without  forming 
an  opinion,  that  a  delay  of  20  years  would  liberate  the 
lands. 

That  case  was  analogous  to  our  actions  at  law  against 
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the  heir  and  devisee,  and  which,   with   us,  can  only  be        1822. 
oarred  by  the  statute  of  limitations  in  the  case  of  simple  ^-^~N^<*--' 
contract  debts,  and  by  the  presumption  of  payment,  founded  v. 

on  the  lapse  of  time,  in  the  case  of  a  specialty,  and  we 
only  make  the  heir  or  devisee  answerable,  and  not  the  bona 
fide  purchaser.  The  case,  therefore,  is  not  applicable  to 
the  point  now  under  consideration.  The  same  thing  may 
*be  said  of  the  cases  of  Wyman  v.  Brigden,  and  Drinkwater  [  *  384  ] 
v.  Drinkwater,  (4  Mass.  Rep.  150.  354.)  in  which  the 
question  of  the  permanency  of  the  creditor's  lien  arose. 
But  in  the  latter  case,  the  Ch.  J.  observed,  that  the  admin- 
istrator had  no  interest  in  the  lands,  but  a  naked  authority 
to  sell  them  on  license,  to  pay  debts  when  the  personal 
estate  was  insufficient,  and  that  he  might  sell  on  license, 
whether  the  lands  were  in  possession  of  the  heir  or  his 
alienee.  The  right  to  sell,  being  a  naked  power,  could  not 
be  defeated  by  alienation  or  disseisin.  The  same  point 
was  decided  in  Willard  v.  Nason,  (5  Mass.  Rep.  240.) 
But  the  case  of  Hays  v.  Jackson,  (6  Mass.  Rep.  149.)  ap- 
proaches much  nearer  to  the  question  before  me.  The 
executor  applied  to  the  Supreme  Court  for  license  to  sell 
real  estate  to  pay  debts  and  legacies.  The  heirs  appeared 
upon  notice,  and  sundry  questions  were  discussed.  The 
Court  held,  that  they  had  power,  under  this  application,  to 
marshal  the  real  assets  upon  principles  of  equity,  by  di- 
recting the  order  in  which  the  different  parts  of  the  real 
estate  were  to  be  sold. 

None  of  these  cases,  however,  touch  directly  the  point 
we  are  considering.  But  Scott  v.  Hancock  (13  Mass.  Rep. 
162.)  may  be  cited  as  an  authority  upon  the  question  be- 
•ore  me,  and  the  discussion  it  contains  is  very  able,  and  the 
pimciples  which  are  there  laid  down  extremely  important. 

The  Supreme  Court  refused  to  grant  a  license  to  an 
administrator  to  sell  the  real  estate.     It  appeared  that  the 
only  debt  due  from  the  intestate  was  secured  by  a  mort 
,  and  that  tne  mortgagee  was  in  possession,  and  had 
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1822.       never  demanded  the  debt,  and  that  more  than  four  yean 
^^-^~+*s  had  elapsed  since  the  granting  of  administration. 

v.  The    opinion  of  the  Court  was  delivered   by   Mr.   J. 

TacArson,  and  it  was  admitted,  that  the  claim  of  the  creditoi 
was  paramount  to  every  title  that  could  be  acquired  after 
the  death  of  the  debtor.  If  that  claim  or  lien  was  as  un- 
[  *  385  ]  limited  *in  its  duration  as  in  its  extent,  it  would  nearly  de- 
stroy all  security  in  any  title  to  real  estate.  It  was  ob- 
served, that  there  was  one  limitation  of  this  right  of  the 
creditor,  which  arises  out  of  the  nature  of  the  remedy. 
The  only  mode  in  which  he  could  resort  directly  to  the 
land  was,  by  obtaining  a  judgment  against  the  executor, 
and,  of  course,  whatever  would  defeat  such  an  action 
would  destroy  the  lien.  The  executor  or  administrator 
may,  therefore,  protect  the  land  in  the  hands  of  the  heir, 
by  pleading  the  statute  of  limitations  when  applicable  to 
the  case.  But  (continues  the  learned  judge)  it  has  been 
settled,  that  an  administrator  is  not  bound  to  plead  the 
statute.  The  land  might,  therefore,  still  be  bound  for  an 
indefinite  period,  at  the  will  of  the  administrator.  He 
might  capriciously  permit  one  creditor  to  recover,  and 
prevent  another,  whose  claims  were  equally  just ;  and  he 
might,  by  collusion  with  a  creditor,  enable  him  to  recover 
a  demand,  when,  perhaps,  if  it  had  been  seasonably  pre 
sented,  the  heir,  or  others  interested,  might  have  furnished 
evidence  of  its  discharge. 

The  statutes  of  1788,  and  1791,  enacted,  that  no  admin- 
istrator should  be  held  to  answer  to  any  suit,  unless  com- 
menced within  four  years  after  undertaking  the  trust,  and 
due  notice  thereof.  The  general  effect  of  this  statute  is  to 
discharge  the  lien  on  the  estate  after  the  expiration  of 
/our  years. 

But  if  the  administrator  should  neglect  to  do  his  duty, 
and  plead  the  statute  of  limitations, "  we  need  not,"  says  he, 
rt  now  consider  what  would  be  the  effect  of  a  judgment 
against  him  in  a  suit  Commenced  after  the  expiration  of  the 
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four  years,  nor  how  far  it  would  conclude  the  hti: .   and        1822. 
oxpose  the  real  estate  in  his  hands  to  be  taken  in  sal'isfac-  v-* *^s~**-' 
tion  of  such  judgment.     The  Court  would,  probably,  in  v. 

such  a  case,  not  interfere  in  any  manner  that  might  preju- 
dice the  heir,  and  would  leave  the  judgment  creditor  to 
seek  his  remedy  against  the  administrator,  or  heir,  as  he 
*should  be  advised,  and  not  order  a  sale  of  the  land,  ifob-  [  *  386  ] 
jected  to  by  the  heir.  If  the  administrator  should  have 
acknowledged  the  debt,  and  so  prevented  himself  from 
successfully  pleading  the  statute,  the  heir,  out  of  whose 
estate  the  money  is  to  come,  if  lawfully  recovered,  has  a 
right  to  deny  the  fact  of  the  acknowledgment,  and  to  sub- 
mit it  to  a  jury.  The  heir  may  also  dispute  its  legal  effect 
and  operation." 

These  are  questions,  it  was  observed,  which  affect  the 
inheritance.  If  the  Court  should  ordei  a  sale,  it  would  de- 
cide these  questions  conclusively  again&i  Aie  heir,  and  dis- 
inherit him,  without  an  opportunity  of  defending  himself 
by  a  trial  of  the  facts  by  a  jury. 

The  Court  has  a  discretionary  power  in  the  case  ;  and  to 
permit  an  administrator  to  preclude  the  heir  from  making 
a  defence,  would  violate  that  niaxim  of  law,  which  says, 
"  that  it  shall  not  be  in  the  power  of  any  man,  by  his  elec- 
tion, to  vary  the  rights  of  two  other  contending  parties." 

I  have  repeated  the  substance  of  the  able  argument  which 
was  delivered  by  the  Court,  because  it  appears  to  be  ap- 
plicable to  the  case  before  me,  and  to  go  very  far  towards 
deciding  some  of  the  points  which  have  been  discussed. 
It  may  be  inferred,  as  the  doctrine  of  that  case,  that  the 
executor  is  not  to  be  permitted,  either  by  his  acknowledg- 
ment of  the  debt,  or  by  availing  himself  of  the  power  of 
application  for  the  sale  of  the  real  estate,  to  deprive  the 
heir,  or  those  holding  under  him,  from  availing  themselves 
of  the  defence  of  thn  statute  of  limitations.  The  same 
principles  were  advanced  in  the  subsequent  case,  ex  part e 
Allen.  (15  Mass.  Rep.  58.)  in  the  opinion  delivered  by 
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Chief  Justice  Parker.  It  was  held,  that  the  Court  had  n 
discretion  on  the  subject  of  granting  a  license  to  the  exe- 
°v.EKi  cutor  to  sell  the  real  estate,  and  that  a  purchaser  under  the 
heir  ought  not  to  be  disturbed  at  the  will  of  the  executor, 
after  the  time  had  elapsed  when,  by  law,  the  executor  had 
a  right  to  prevent  the  creditor's  recovery.  If  the  Court 
v  *  387  ]  *had  not  the  power  to  refuse  a  license  to  sell,  the  executor 
might,  at  any  time,  by  collusion  with  the  creditor,  or  by 
negligence,  permit  a  recovery,  the  effect  of  which  would 
be  to  defeat  vested  rights,  and  the  beneficial  effects  of  the 
statute  of  limitations.  It  was,  accordingly,  held,  that  the 
executor  could  not,  after  the  expiration  of  four  years, 
(being  the  period  of  limitation  of  suits  against  the  execu- 
tor and  administrator,)  obtain  a  license  to  sell,  even  though 
debts  should  remain  unpaid.  That  remedy  was  held  to  be 
lost,  by  the  negligence  of  the  creditor. 

According  to  this  case,  then,  the  executor  ought  not,  in 
any  case,  to  be  permitted  to  obtain  an  order  for  the  sale 
of  the  real  estate,  as  to  debts  which  would  be  barred  at 
that  time  by  a  plea  of  the  statute  of  limitations ;  and  the 
reason  is,  that  the  heir,  or  other  owner  of  the  real  estate,  is 
entitled  to  the  benefit  of  that  plea,  and  this  order  wouk'. 
be  the  means  to  deprive  them  of  it. 

If  I  am  not  greatly  mistaken,  this  last  decision,  in  Mas- 
sachusetts, is  decisive  in  favor  of  the  defence  set  up  by  the 
attorney-general  in  the  present  case. 

The  subject  before  us  underwent  much  discussion  in  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Ri- 
card  v.  Williams,  (7  Wheaton,  60.)  The  question  aross 
under  a  sale,  by  order  of  the  Court  of  Probates  of  Con- 
necticut, upon  the  application  of  the  administrator,  under 
a  statute  provision  similar  in  substance  with  that  in  Massa 
chusetts.  In  that  case,  the  administrator  applied  for  and  ob 
tained  the  order,  three  years  after  he  had  assumed  the  trust ; 
and  the  validity  of  the  order  was  not  questioned,  because 
it  was  the  order  of  a  competent  Court,  of  peculiar  anJ 
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exclusive  jurisdiction.     It  was  an  extraordinary  and  a  men-        1822. 
strous  case.     Letters  of  administration  were  granted  after  ^-"^v^—' 

MOOERS 

the  lapse  of  28  years,  and  the  right  to  sell  alter  the  lapse  v. 

of  31  years,  from  the  death  of  the  intestate  ;  yet  the 
decree  of  the  Court,  being  resjudicata,  could  not  be 
questioned  in  a  collateral  action.  The  point  was  very  fully 
*discussed  at  the  bar  and  by  the  Court,  respecting  the  limi-  [  *  388  ] 
tation  of  time  that  ought  to  be  imposed  upon  the  exercise 
of  a  power  in  the  executor  or  administrator,  to  apply  for 
an  order  for  the  sale  of  the  real  estate.  It  was  conceded, 
that  the  power  ought  to  be  exercised  within  a  reasonable 
time,  or  it  was  to  be  deemed  waived  and  extinguished. 
Mr.  Justice  Story,  who  delivered  the  opinion  of  the  Court, 
after  describing,  with  great  force  and  with  just  coloring, 
the  incalculable  mischiefs,  and  the  intolerable  injustice  of 
suffering  such  a  secret  lien  to  be  called  into  action,  at  any 
distance  of  time,  concludes,  that  it  ought  to  be  limited  by 
analogy  to  the  limitation  of  the  right  of  entry  in  real  ac- 
tions, and  which,  in  Connecticut,  is  fifteen  years.  With  the 
utmost  deference,  I  would  beg  leave  to  observe,  that  the 
powerful  argument  which  the  learned  judge  delivered  on 
this  point,  ought  to  have  led  the  Court  to  a  more  vigorous 
conclusion.  I  am  much  better  pleased  with  the  results  of 
the  discussion,  contained  in  the  two  last  cases,  cited  from 
the  Massachusetts  Reports ;  and  I  think  it  cannot  be  admitted, 
that  the  executor  or  administrator  has  it  in  his  power,  at 
any  time  within  20  years,  (for  that  is  our  period  to  the 
right  of  entry,)  and  upon  any  account,  or  upon  any  con- 
tract, whether  sealed,  or  written,  or  verbal,  to  awaken  this 
hidden  and  tremendous  lien,  which  is  to  bear  down  all 
rights  and  titles  that  stand  in  its  way.  The  analogy  does 
not  hold  between  the  right  of  a  creditor  to  charge  his  debt 
upon  the  land  of  his  debtor,  and  the  right  of  entry  upon 
land  under  a  claim  of  title.  Every  creditor  has  that  right 
over  every  debtor,  and  yet  he  must  sue  him  upon  his  simple 
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1822.       contract  within  six  years.     The  right  to  sue  and  charge  is 

^-^-NX-X^X  one  thing,  and  the  right  of  entry  upon  land  is  another,  and 

v.  a  graver  right.     Even  judgment  liens  of  record  cease  with 

us,  by  statute,  after  ten  years.     It  is  impossible,  then,  that 

this  indirect  and  latent  lien  can  be  admitted  to  stand  a  com- 

parison with  the  solemnity  and  efficacy  of  the  right  of  entry. 

|  *  389  ]  *If,  however,  we  were  to  admit  that  the  defendant  W 

was  still  in  time  to  apply  for  the  sale  of  the  real  estate,  yet 

The  heirs,  or  \  apprehend,  that  when  the  persons  interested  in  the  real 

persons     inter- 

asied  in  the  real  estate  appear  before  the  judge  or  surrogate,  with  their 

estate,  may  ap- 

pear before  the  allegations  and  proofs,  they  are  entitled  to  raise  the  same 

surrogate,    and         ..  i«        »      i  i        i  •   i  •    i      i 

oppose  the  an-  objections  to  the  creditor  s  demand,  which  they  might  have 

plication  of  the  .  -      . 

.•xecutor  for  a  used,  if  they  had   been  regularly    sued  ;  and  that    they 

.sale,   and  may  .,  .  ......  _,, 

interpose     the  may,  of  course,  interpose  the  statute  of  limitations.     The 

statute  of  limi-    .  ,  ,  ,  /•      t  • 

tations,  in  the  justice  and  reasonableness  of  this  proposition  are  so 
If  ""ttoy^were  exceedingly  clear,  that  I  cannot  regard  it  as  susceptible  of 
creditor/  For  doubt.  The  surrogate  must  be  satisfied  of  the  existence 
show'"  ust  thai  °f  *ne  debts  beyond  the  amount  of  the  personal  estate,  be- 

e    Can       rant  the  Order  for  the  Sale  °f  the  real  estate- 


an       ssUUn 

m°of  ^e  musl  adjudge  what  are  debts,  and  the  statute  must  mean 
af1  Is"  subsisting  debts  ;  if  they  are  barred  by  the  statute,  and 
debts  not  bar-  tnaj  foe  sej  Up  as  a  defence,  the  conclusion  is,  that  they 

red  by  the  stat-  • 

ute,  before  an  nave  \yGen  paid  an(J  that  they  do  not  then  subsist.     If  the 

order  of  sale  is  • 

gianted  heir  or  purchaser  appears,  and  makes  this  defence,  it  is 

his  defence  ;  and  the  executor  has  no  right  to  interfere,  and 
disturb  or  waive  it.  The  doctrine  in  the  analogous  case 
of  bankruptcy,  is  very  much  in  point.  It  was  held,  in  the 
case  ex  parte  Dewdney,  (15  Vesey,  479.)  that  a  debt  could 
not  be  admitted  under  a  commission  of  bankruptcy,  which 
could  not  be  recovered  in  an  action  at  law,  or  in  equity, 
against  a  plea  of  the  statute  of  limitations  ;  and  that  any 
creditor  had  a  right  to  raise  the  objection. 

I  conclude,  accordingly,  and  with  the  most  entire  con- 
viction of  the  solidity  of  the  defence  which  has  been  made, 
that  the  main  purpose  of  the  suit  has  failed.  The  bill,  as 
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against  the  fund  in  Court  belonging  to  the  people  of  this 
state,  ought  to  be  dismissed. 

The  executor,  in  his  answer,  also  sets  up  the  statute  of 
limitations  in  bar  of  the  account.  His  letters  of  March, 
and  August,  and  October,  1813,  do,  however,  go  very  far 
towards  an  admission  of  the  right  of  the  plaintiff  to  a  set- 
tlement of  accounts.  In  the  letter  of  March  20,  1813,  he 
*admits  the  agency  of  the  plaintiff  for  the  testator,  in  his  life- 
time, in  respect  to  certain  lands ;  and  in  his  letter  of  the 
27th  of  August,  1813,  he  states,  that  he  had  called  three 
times  upon  the  plaintiff  for  a  settlement,  and  that  at  their 
last  interview  it  was  agreed  that  the  plaintiff  should  make 
out  a  statement  of  his  account,  Dr.  and  Cr.;  and  in  his 
letter  of  October  25,  1813,  he  wishes  tho  plaintiff  to  send 
him  his  account  for  examination.  These  requests  resem- 
ble very  much  the  admissions  quoted  by  Lord  Mansfield, 
in  Cowp.  548. ;  as,  "  Prove  your  debt,  and  I  will  pay  you." 
"  I  am  ready  to  account,  but  nothing  is  due  to  you." 

The  bill  also  contains  a  charge  of  services  rendered  to 
the  defendant  White,  in  his  character  of  executor ;  and  the 
defendant  did  not  think  proper  to  complain  of  such  multi- 
farious demands.  I  am  inclined  to  permit  the  plaintiff  to 
take  a  reference  for  an  account,  if  he  wishes  it,  against  the 
defendant  White,  under  the  express  declaration,  that  this  is 
not  to  be  construed  into  the  admission  of  any  right  against 
the  fund  in  Court,  even  though  a  balance  should  hereafter 
be  found  due,  and  reported  in  favor  of  the  plaintiff,  as 
against  the  personal  estate  of  the  testator  in  the  hands  of 
the  defendant. 

The  follov\ing  decree  was  entered  : 

"  It  is  declared  and  adjudged,  that  lot  No.  62,  in  the 
pleadings  mentioned,  was  vested  in  the  people  of  this  state, 
by  escheat,  upon  the  death  of  W.  H.,  and  that  they  became 
seised  of  the  same  upon  his  death,  without  office  found, 
and  continued  so  seised  until  the  said  lot  was,  under  the 
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1822.       authority  of  this  state,  duly  transferred  to  the  United  States 

^*~*  '•^•w  And  it  is  further  declared  and  adjudged,  that  the  moneys 

'  v.  in  Court,  being  the  proceeds  of  the  said  lot,  belong,  also, 

WHITE 

to  the  people  of  this  state,  subject  to  the  payment  of  the 
debts  of  M.  H.,  provided  they  be  valid  and  subsisting 
debts  at  the  time  of  the  filing  of  the  bill.  And  it  is  fur- 
ther declared  and  adjudged,  that  any  admissions  of  the 
|  *  391  ]  ^defendant  M.  W.,  as  executor  of  the  said  M.  H.,  in 
favor  of  any  claim  or  demand  of  the  plaintiff,  cannot  pre- 
judice or  affect  any  defence  against  any  such  claim  or  de- 
mand, which  the  people  of  the  state  would  be  entitled  to 
make,  without  such  admission,  in  respect  to  the  said  fund. 
And  it  is  further  declared  and  adjudged,  that  the  lapse  of 
time  since  the  balance  of  the  unsettled  account,  claimed 
by  the  plaintiff,  arose,  and  the  statute  of  limitations,  which 
are  both  insisted  on  in  the  answer  on  behalf  of  the  people, 
by  their  attorney-general,  as  a  bar  to  the  claim  of  the 
plaintiff,  in  respect  to  the  said  fund,  severally  constitute  a 
sufficient  and  valid  defence,  on  the  part  of  the  said  people. 
It  is,  thereupon,  ordered,  &c.,  that  the  bill,  as  against  the 
defendant  Samuel  A.  Talcott,  for  satisfaction  out  of  the 
said  fund,  be  dismissed,  without  costs.  And,  inasmuch  as 
it  appears  that  the  defendant  M.  W.,  as  executor  of  M. 
H.,  has,  within  six  years  before  the  filing  of  the  bill,  offer- 
ed to  come  to  an  account  with  the  plaintiff:  It  is,  there- 
upon, further  ordered,  &c.,  that  if  the  plaintiff  shall  so 
elect,  this  cause,  as  between  the  plaintiff  and  the  defend- 
ant M.  JV.,  as  executor  aforesaid,  be  referred  to  one  of 
the  masters  of  this  Court,  to  take  and  state  an  account  be- 
tween the  plaintiff  and  the  said  M.  W.,  as  executor  afore- 
said, and  that  he  allow  such  charges  and  such,  credits  only, 
on  each  side,  as  shall  be  duly  and  satisfactorily  supported 
by  proof,  and  without  interest  on  either  side,  except  for 
moneys  actually  advanced ;  and  that  he,  also,  take  and 
state  an  account  of  the  assets  which  came  to  the  possession 
of  the  said  defendant  to  be  administered,  and  of  the  ad 
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•ninistration  thereof;  and  that  he  make  to  the  said  defend-        L822. 
ant  all  just  allowances,  according  to  the  course  and  prac-  ^~^~^~*+~' 

-  .  .  i          /.  MoOERS 

tice  of  the  Lonrt,  and  examine  the  parties,  and  each  of  v. 

them,  on  oath,  touching  any  part  of  their  accounts,  if  he 
shall  deem  it  necessary  or  proper,  and  that  he  allow  to  the 
defendant  his  right  of  retainer  or  charge  against  the  assets, 
in  respect  to  any  account  or  demand  of  his  against  the 
*testator,  or  the  said  assets,  which  shall  be  duly  and  satis-  [  *  392  ] 
factorily  supported  >  and  that  he  report  the  amount  of  the 
assets,  if  any,  which  remain  unadministered,  after  all  due 
dispositions  thereof,  and  charges  and  allowances  as  afore- 
said, shall  have  been  deducted ;  and  that  he  also  report 
the  balance,  if  any,  upon  such  accounting,  that  shall  re- 
main due  to,  or  that  shall  remain  due  from  the  plaintiff,  as 
the  case  may  be ;  and  the  testimony  taken  in  chief  is  to 
be  submitted  to  the  master,  together  with  such  other 
proper  testimony  as  either  party  may  think  proper  to  fur- 
nish. And  it  is  hereby  declared,  that  no  balance,  to  be 
reported  in  favor  of  the  plaintiff,  shall  be  deemed  or 
taken  to  be  of  any  force  or  effect,  in  respect  to  the  said 
fund  in  Court,  belonging  to  the  people  of  this  state.  And 
it  is  further  ordered,  that  the  question  of  costs,  as  between 
the  plaintiff  and  the  defendant  M.  W.,  and  all  other  ques- 
tions, be  reserved  ;  and  that  in  case  the  plaintiff  shall  not, 
on  or  before  the  first  day  of  December  next,  elect  to  take 
a  reference,  upon  the  terms  aforesaid,  that  then,  and  in  that 
case,  the  bill,  as  to  all  the  defendants,  stand  dismissed, 
without  costs." 
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*STARR  against  S.  AND  C.  ELLIS 

Where  the  owner  of  the  equity  of  redemption  pays  off  a  mortgage, 
and  takes  an  assignment  of  it,  he  will  not  be  allowed  to  keep  it  on 
foot,  to  the  prejudice  of  a  bona  Jide  purchaser  under  him  ;  nor  in 
any  case,  unless  some  beneficial  interest  is  shown  to  require  it,  or 
the  intention  to  keep  up  the  encumbrance  was  declared  at  the 
time,  as  the  conclusion  is,  that  it  was  paid  off  to  exonerate  the  estate. 

And  where  it  appears  that  such  a  mortgage  is  fraudulently  assigned, 
and  set  on  foot  to  injure  the  plaintiff's  title,  it  will  be  ordered  to  be 
delivered  up  and  cancelled. 

ON  the  30th  May,  1812,  Stephen  Snnford  mortgaged 
lot  No.  18,  in  the  second  ward,  in  Albany,  to  James  Jor- 
dan, to  secure  the  payment  of  1000  dollars.  On  the  third 
of  January,  1815,  a  judgment  was  duly  docketed  in 
favor  of  Joseph  Palmer,  against  Sanford,  for  14,013  dol- 
lars and  68  cents,  and  which  became  a  lien  on  lots  17  and 
18,  owned  by  Sanford,  subject  to  the  mortgage.  On  the 
18th  of  September,  1815,  Sanford  mortgaged  lot  No.  17, 
bounded  east  by  lot  No.  18,  to  the  plaintiff,  to  secure  the 
payment  of  a  bond  for  4680  dollars  ;  and  on  the  1  1  th  of 
October,  1815,  Palmer,  in  favor  of  the  plaintiff,  released 
lot  No.  17  from  the  lien  of  his  judgment.  Notwithstand- 
ing this  release,  P.  afterwards  issued  an  execution  on  his 
judgment,  under  which  the  sheriff,  on  the  4th  of  January, 
1817,  sold  both  lots  to  the  defendant  Samuel  Ellis,  as  the 
highest  bidder,  for  1000  dollars.  &  E.,  when  he  pur- 
chased, knew  of  the  mortgage  to  Jordan,  and  the  bill 
charged,  that  he  knew  of  the  release  by  Palmer,  as  to  lot 
No.  17,  and  purchased  the  lot  fraudulently,  for  the  pur- 
pose of  defeating  the  plaintiff's  mortgage  ;  but  this  was 
denied  by  the  defendant  in  his  answer.  S.  E.,  on  the  27th 
March,  1818,  paid  off  Jordan's  mortgage,  and  took  a  regu- 
lar assignment  of  it  to  himself,  and  thus  became  seised 
*of  a  perfect  title  to  lot  No.  18.  He  afterwards  bought 
402 


CASES  IN  CHANCERY.  394 

an  action  oi  ejectment  to  obtain  possession  of  lots  Nos.  17  1822. 
and  18,  and  in  January,  1819,  recovered  judgment  for  lot 
No.  18,  and  took  possession  of  it;  and  the  plaintiff  took 
possession  of  lot  No.  17,  under  his  mortgage.  S.  E.  after- 
wards, on  the  30th  of  June,  1819,  by  deed,  (reciting  the 
sheriff's  deed,)  sold  and  conveyed  to  the  plaintiff,  for 
2500  dollars,  lot  No.  18,  and  released  and  quit-claimed  all 
his  interest  in  lot  No.  17,  and  the  plaintiff  assumed  to  pay 
a  mortgage  by  £  E.  on  lot  No.  18,  to  J.  Badeau,  for  1000 
dollars. 

The  bill  charged  that  it  was,  at  the  same  time,  agreed 
between  them,  that  S.  E.  should  immediately  deliver  up 
Jordan's  mortgage  to  the  plaintiff;  but  that  the  defendant 
has  since  uniformly  refused  to  do  it.  That  the  plaintiff 
had  paid  off  the  mortgage  to  Badeau,  and  taken  a  certifi- 
cate of  its  discharge,  and  caused  the  registry  of  it  to  be 
cancelled,  and  had  offered  to  deliver  the  mortgage  to  the 
defendant  S.  E. 

The  bill,  which  was  filed  September  15,  1820,  prayed 
for  a  discovery,  and  that  the  defendant  S.  E.  be  decreed 
to  assign  or  deliver  up  to  the  plaintiff,  to  be  cancelled,  the 
mortgage  to  Jordan,  and  to  come  to  an  account,  and  that 
he  be  perpetually  enjoined  from  disposing  of  the  mortgage 
to  any  other  person,  or  from  disturbing  the  plaintiff  in'his 
title,  &.C.,  and  for  general  relief. 

The  defendant  £  E.,  in  his  answer,  admitted,  that  he 
paid  Jordan  the  full  amount  of  the  mortgage,  and  took  an 
assignment  of  it ;  and  alleged,  that  on  the  20th  of  May, 
1819,  he  duly  assigned  it  to  C.  E.,  the  other  defendant, 
his  son,  for  the  consideration  of  a  debt,  owing  to  him  for 
the  amount,  who  claims  to  hold  it  as  a  valid  and  subsisting 
lien  on  lot  No.  18.  The  defendant  denied  all  fraud 
charged  against  him  in  the  bill. 

September  2,  1822.  The  cause  was  brought  to  a  hear- 
fng  on  the  pleadings  and  proofs. 
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1822.  *  Isaac  Hamilton,  for  the  plaintiff. 

v.  A.  Toumsend,  for  the  defendants. 

El.LlS. 

THE  CHANCELLOR.  The  merits  of  this  case  turn  upon 
the  question,  whether  the  Jordan  mortgage,  which  the  de- 
fendant S.  E.  bought  in,  and  afterwards  assigned  to  the 
defendant  C.  E.,  can  be  set  up  against  the  plaintiff's  right 
and  title  to  lot  No.  18. 

The  object  of  the  bill  is  to  have  that  mortgage  delivered 
up  and  cancelled,  as  being  merged,  upon  the  union  of  the 
legal  and  equitable  titles  in  the  defendant  £  Ellis,  when 
he  purchased  in  Jordan's  mortgage,  and  as  being  since 
kept  on  foot,  and  assigned  and  set  up,  in  fraud  of  the 
plaintiff's  title. 

1  .  I  see  no  manner  of  reason,  why  the  Jordan  mortgage 
should  not  be  held  to  have  merged,  when  it  came  in  union 
with  the  equity  of  redemption  held  by  S.  E.  ;  nor  do  I 
perceive  any  interest  that  S.  E.  then  had  to  continue  it  in 
his  own  hands  as  a  subsisting  encumbrance.  Unless  some 
beneficial  interest  be  shown,  to  require  it  to  be  kept  up,  or 
the  intention  to  keep  up  the  charge  be  immediately  and 
duly  declared,  the  conclusion  is,  that  it  was  purchased  in, 
or  rather  paid  off  and  satisfied,  in  order  to  exonerate  his 
estate.  A  Court  of  equity  will  never  permit  it  to  be  kept 
on  foot  for  the  purpose  of  injuring  a  subsequent  bonafide 
purchaser,  under  the  very  party  who  had  thus  consolidated 
in  himself  the  legal  and  the  equitable  title.  This  was  the 
doctrine  in  the  case  of  Gardner  v.  Astor  ;  (3  Johns.  Ch. 
Rep.  53.)  and  if  that  doctrine  was  not  then  misunderstood, 
A  Court  or  we  are  entitled  to  act  upon  it  in  the  present  case. 
keep  an  encum-  A  Court  of  equity  will  keep  an  encumbrance  alive,  or 

brance  alive,  or  .,...,,  .,,  ,  ,  - 

consider  it  ex-  consider  it  extinguished,  as  will  best  serve  the  purposes  of 


serve  justice,  and  the  actual  and  just  intention  of  the  party.     It 
cUhe  must,  at  all  events,  be  an  innocent  purpose,  and  injurious 
isunter        e  to  no  Qne      jn  t^e  cage  ^  j^or(j  Compton  v.  Oxenden,  (2 
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*Vesey,  jr.  261.)  it  was  admitted  to  be  the  general  rule,        1822. 
that  equity  considers  the  union  of  the  real  and  equitable  v-^^^*- 

STARR 

estates  as  a  merger,  or  not  as  a  merger,  according  to  the  \. 

intention  and  best  interest  of  the  party.     The  general  rule 

is,  that  the  union  of  the  estates  will  create  a  merger,  unless     The  union  of 

.  the  equity  of  re- 

there  be  some  beneficial  purpose,  or  some  declared  intent  demption   with 

to  prevent  it.     In  Forbes  \.  Moffatt,  (18  Vesey,  384.)  which  produces  a  me,' 

,          .  .       f-       ,  .   ger  of  the  mort- 

was  referred  to  m  (rardner  v.  Astor,  a  mortgage  was  held  gage,  unless  ii 
not  to  be  merged  by  union  with  the  fee.  There  was  no  be  kept^n  fool 
actual  intention  established  by  act  of  the  party,  and  it  was  n^ci 
presumed  against  the  merger,  in  that  case,  from  the  greater 
advantage  in  favor  of  the  personal  representative.  "  It 
is  very  clear,"  said  the  master  of  the  rolls,  "  that  a  person, 
becoming  entitled  to  an  estate,  subject  to  a  charge  for  his 
own  benefit,  may,  if  he  chooses,  at  once  take  the  estate, 
and  keep  up  the  charge.  A  Court  of  equity  will  some- 
times hold  a  charge  extinguished,  where  it  would  subsist 
at  law ;  and  sometimes  preserve  it,,where,  at  law,  it  would 
be  merged.  The  question  is  upon  the  intention,  actual  or 
presumed,  of  the  person  in  whom  the  interests  are  united. 
In  most  instances,  it  is,  with  reference  to  the  party  himself, 
of  no  sort  of  use  to  have  a  charge  on  his  own  estate ;  and, 
where  this  is  the  case,  it  will  be  held  to  sink,  unless  some- 
thing shall  have  been  done  by  him  to  keep  it  on  foot..  If 
it  be  perfectly  indifferent  to  the  party,  whether  the  charge 
should  or  should  not  subsist,  it  sinks." 

Upon  the  cases,  and  upon  principle,  I  think  I  am  bound 
to  hold,  that  Jordan's  mortgage  sunk,  and  was  extinguished 
on  being  got  in  by  the  defendant  S.  E.,  who  was  then 
owner  of  the  equity  of  redemption  in  lot  No.  18.  He  did 
no  act,  at  the  time,  showing  a  declared  intention  to  keep 
it  alive ;  and  why  should  he  ?  There  was  no  interest  of 
his  to  require  it.  In  ordinary  cases,  when  the  estate  has 
no  connection  with  other  interests,  what  motive  can  a  man 
have,  who  owns  the  equity  of  redemption,  and  purchases 
in  a  subsisting  mortgage,  to  keep  this  mortgage  alive  in 
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1822.  *his  own  hands,  against  his  own  estate?  His  title  was 
perfect  to  lot  No.  18.  There  was  no  claim  against  it.  It 
could  not  be  of  any  use,  but  a  mischievous  one,  as  against 
subsequent  purchasers  or  encumbrances,  and  for  such  a 
purpose,  the  merger  is  not  to  be  prevented,  nor  the  charge 
upheld  by  the  aid  of  this  Court. 

But,  2.  The  facts  warrant  the  charge  of  a  fraudulent 
combination  between  the  two  defendants,  to  set  up  the 
Jordan  mortgage,  to  the  prejudice  of  the  plaintiff's  title  to 
lot  No.  18,  which  he  purchased  of  the  defendant  &  E. 
The  credit  of  the  answer  of  6".  E.  is  very  much  shaken 
by  the  proofs  against  the  truth  of  some  of  its  averments ; 
and  I  am  entirely  satisfied,  that  the  Jordan  mortgage  has 
been  fraudulently  assigned,  and  set  on  foot,  to  injure  the 
plaintiff's  title.  It  was,  undoubtedly,  the  understanding 
of  the  plaintiff  and  the  defendant  £  E.,  at  the  time  of  the 
plaintiff's  purchase,  that  the  Jordan  mortgage  was  not  a 
subsisting  encumbrance,  and  was  considered  as  cancelled, 
and  the  assignment  to  the  son,  if  even  before  the  purchase, 
was  colorable  merely.  The  marks  of  fraud  are  upon  every 
part  of  this  transaction. 

I  shall,  therefore,  decree,  that  the  defendants  cause 
Jordan's  mortgage  to  be  delivered  up  to  be  cancelled,  and 
be  enjoined,  in  the  mean  time,  from  disposing  of  it,  or 
making  any  use  of  it,  in  law  or  equity,  in  prejudice  of  the 
plaintiff's  title ;  and  that  when  the  said  mortgage  shall  be 
delivered  to  the  plaintiff's  solicitor,  or  be  deposited  with 
the  register  of  this  Court,  to  be  cancelled,  that  then  the 
injunction,  heretofore  issued,  be  dissolved ;  and  that  the 
defendants  pay  to  the  plaintiff  his  costs  of  this  suit. 

Decree  accordingly. 
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•"CHAMPION  and  others  against  BROWN  AND  BROWN. 

[See  1  Sandf.  Ch.  248;  9  Bradw.  (111.)  448.] 

Where  there  is  a  contract  for  the  purchase  of  land,  it  descends,  hi 
equity,  to  the  heirs  of  the  vendee,  as  real  estate ;  and  they  may 
call  on  the  executors  or  administrators  to  discharge  the  contract 
out  of  the  personal  estate  of  the  vendee,  so  as  to  enable  the  heirs 
to  demand  a  conveyance  from  the  vendor. 

The  administrators  of  the  vendee  cannot  assign  the  contract,  or  com- 
pel its  performance,  without  the  consent  of  the  heirs. 

Where  the  vendee  assigns  the  contract,  and  the  assignee  takes  pos* 
session  of  the  land,  the  vendor,  though  he  cannot  compel  the  as- 
signee to  pay  the  purchase  money,  yet  he  may,  by  virtue  of  his 
lien  on  the  land,  call  on  him  to  pay  the  money,  or  to  surrender  the 
possession  of  the  land,  or  to  have  it  sold  for  the  benefit  of  the 
vendor. 

Where  the  administrators  of  the  vendee  assigned  a  contract  for  the 
purchase  of  land  to  the  defendants,  who  covenanted  and  agreed  to 
take  up  and  cancel  the  contract,  and  -to  indemnify  and  save  harm- 
less the  administrators  from  all  damages,  &c.,  which  they  might 
sustain  by  reason  of  the  contract,  &c. :  Held,  that  the  administra- 
tors were  entitled  to  a  specific  performance  of  the  covenants,  on  the 
part  of  the  defendants,  who  could  not  set  up  a  want  of  personal 
assets,  as  an  objection,  in  limine,  to  the  relief  sought  by  the  bill. 

THE  bill  was  filed,  December  10,  1821,  by  Henry 
Champion,  and  William  L.  Storrs,  and  the  administrators 
and  heirs  of  John  Paddock,  deceased,  against  the  defend- 
ants John  B.  and  Jacob  B.,  for  the  specific  performance 
of  a  contract,  made  the  29th  of  August,  1816,  by  which 
Henry  C.  and  Lemuel  Storrs  agreed  to  sell  and  convey  to 
J.  P.  952  acres  of  land,  &c.,  for  the  sum  of  8000  dollars ; 
500  dollars  to  be  paid  in  cash,  and  the  residue  in  six  equal 
annual  instalments,  with  interest  annually.  J.  P.  died 
intestate,  November  16,  1816,  and  his  administrators  and 
heirs,  being  unable  to  perform  the  contract,  for  want  of 
personal  assets,  on  the  1st  of  June,  1818,  entered  into  tin 
agreement  with  the  defendants,  by  which  the  defer  dan ts 
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1822.        Covenanted  and  agree  J  "  that  they  would  take  up  and 
-*~v^s  cancel "  the  contract  made  between  C.  fy  *S".  and  Paddock, 

CHAMPION        _          ,  _ 

v.  &c.,  by  the  hrst  day  of  udw^iw^  then   next,  or,  in  case 

Champion,  the  survivor  of  »Storrs,  should  refuse  to  give 
up  and  cancel  the  said  contract,  then  the  defendants  cove- 
nanted to  indemnify  and  soue  harmless  the  administrators 
of  P.,  &c.,  from  all  damages,  costs,  charges,  and  expenses 
which  they  might  sustain,  or  be  put  to,  on  account  of  the 
claims,  covenants,  and  agreements,  in  the  said  agreement 
contained,  &c.  The  administrators  of  P.  covenanted,  in 
their  individual  capacities,  to  pay  to  the  defendants  all 
moneys  owing  to  them  from  J.  P.,  deceased,  stating  how 
the  payments  were  to  be  made ;  and  they  were  to  allow, 
as  part  payment,  the  500  dollars  paid  by  P.  to  C.  &/•  £, 
and  endorsed  on  the  contract ;  "  and,  also,  the  amount  of 
the  improvements,  appraised  by  Loomis  and  Lord."  At 
the  time  of  this  agreement,  the  administrators  of  P.  as- 
signed the  contract  between  him  and  C.  ^  S.  to  the 
defendants. 

L.  Storrs  died  intestate,  and,  in  the  distribution  and 
settlement  of  the  estate,  all  his  interest  in  the  contract  be- 
came vested  in  the  plaintiff  William  L.  Storrs.  Soon 
after  the  agreement  between  the  defendants  and  the  ad- 
ministrators of  P.,  the  former  entered  and  took  possession 
of  the  land,  and  have  since  continued  in  possession,  exer- 
cising ownership,  receiving  rents,  cutting  timber,  &c.  But 
they  have  made  no  payments,  nor  taken  up  the  contract 
between  P.  and  C.  fy  S.,  but  the  representatives  of  P.  still 
remain  liable  to  be  sued  upon  it.  The  bill  prayed  for  a 
discovery,  and  that  the  defendants  may  be  decreed  spe- 
cifically to  perform  the  contract  between  C.  &r  S.  and  P., 
according  to  the  true  intent  of  the  agreement  between  the 
defendants  and  P.,  and  for  their  indemnity,.the  heirs  offer- 
ing to  ratify  and  confirm  the  conveyance  of  the  land  to  the 
defendants,  in  fee,  &c.,  and  for  general  relief. 

The  defendants  demurred  to  the  bill,  as  to  a  discovery, 
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and  as  to  the  specific  performance  prayed,  on  the  follow-  1822. 
ing  *grounds :  Because  it  does  not  appear  that  there  is,  or 
has  been,  any  privity  between  the  plaintiffs,  or  either  of 
them,  and  the  defendants,  or  between  the  defendants  and 
Champion,  and  L.  Storrs ;  and  because  it  does  not  appear 
that  the  administrators  of  P.  had  any  power  to  sell  or 
tssign  the  contract,  or  the  land  described  in  it;  and  be- 
cause the  plaint' ffs  have  not  shown  such  a  case  as  will  en- 
title them  to  relief  in  this  Court,  &c. ;  and  because  it  does 
not  appear  that  the  administrators  of  P.  have  or  claim 
any  interest  in  the  contract  or  the  land ;  nor  that  they  have 
been,  or  can  be,  damnified  by  reason  of  the  contract  not 
being  cancelled ;  and,  as  regards  the  heirs  of  P.,  because 
the  plaintiffs  have  not  shown  a  case  entitling  them  to  relief 
in  this  Court,  as  against  those  defendants,  &c. 

Ar.  Williams,  and  D.  Cady,  in  support  of  the  demurrer. 
They  cited  1  Madd.  Ch.  477,  478.  2  Bro.  101.  152. 
604.  5  Ves.  534.  3  Johns.  Ch.  Rep.  252.  257.  267. 
2  Johns.  Ch.  Rep.  274.  4  Johns.  Ch.  Rep.  559.  3 
Johns.  Ch.  Rep.  316.  3  Aik.  383.  713.  712.  10  Mod. 
528.  14  Finer,  tit.  Heir,  285.  U.  pi.  20,  21.  1  Fonbl. 
Equ.  397.  Shep.  Touchst.  131.  134.  175.  9  Johns.  Rep. 
39.  2  Powell  on  Cont.  16,  17.  1  Fonbl.  13.  15Q.  149. 
219. 

Henry,  contra.  He  cited  Newland  on  Cont.  92,  93. 
I  Vernon,  189.  1  Bro.  52.  3  Aik.  384,  385.  10  Ves. 
159. 

THE  CHANCELLOR  (1.)  The  first  and  leading  ques- 
tion is,  whether  the  bill  can  be  sustained  by  Champion  and 
Storrs,  as  vendors,  against  the  defendants,  claiming  by 
purchase  under  the  vendee. 

The  title  in  law  never  passed  out  of  the  vendors,  though 
in  equity,  b)  virtue  of  the  agreement  to  sell,  the  estate  was 
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1822.  *n  the  vendee,  and  was  in  him  transmissible  by  descent, 
and  devisable  by  will. 

*The  covenant,  on  the  part  of  the  defendants,  was  in  the 
alternative ;  it  was,  that  they  would  take  and  cancel  th*» 
contract  that  Paddock  had  made  with  the  vendors,  by  the 
first  day  of  August  thereafter,  or,  in  case  of  the  refusal  of 
C.  and  S.  to  give  up  and  cancel  it,  they  would  indemnify 
and  save  harmless  the  administrators  of  P.  from  all  dam- 
ages and  costs  to  arise  by  reason  of  his  covenants.  The 
bill  does  not  state,  distinctly  and  affirmatively,  any  specific 
breach  of  these  covenants  on  the  part  of  the  defendants.  It 
may  be  inferred  from  the  bill,  that  C.  and  S.  refused  to 
give  up  their  contract  with  P.,  because  the  bill  is  silent  on 
the  subject  of  demand,  and  consent  or  refusal,  and  claims 
a  specific  performance  of  that  contract.  There  is  no 
breach  assigned  as  to  this  part  of  the  alternative,  and  it  is 
not  averred,  that  the  administrators  have  sustained  any 
damage  from  the  breach  of  the  covenants  of  their  intestate. 
There  has  been  no  demand  made  upon  them,  or  suit  brought 
against  them  for  non-payment  of  the  instalments.  Such  a 
suit  would  have  been  useless,  if  another  averment  in  the 
bill  be  true,  which  is,  that  there  are  no  assets,  real  or  per- 
sonal, by  which  they  could  be  enabled  to  perform  the 
covenants  of  Paddock. 

The  defendants  purchased  the  contract  from  the  admin- 
istrators of  P.  after  non-payment  of  the  first  instalment, 
and  before  the  second  instalment  became  due,  and  they 
took  possession  of  the  land,  and  have  exercised  various  acts 
of  ownership  over  it,  and  made  great  havoc  of  the  timbei> 
but  have  made  no  payments  on  the  first  contract,  or  taken 
it  up.  The  prayer  of  the  bill  is,  that  they  be  decreed  to 
perform  Paddock's,  contract,  according  to  their  covenant 
with  his  administrators.  But,  strictly,  and  in  terms,  they 
have  not  broken  their  covenants  with  the  administrators ; 
and  the  only  ground  upon  which,  as  it  appears  to  me,  that 
the  bill  can  be  sustained  on  the  part  of  the  plaint  ft's  C. 
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and  S.,  is,  that  the  defendants  took  the  land,  subject  to  the        _S22. 
lien  that  the  vendors  had  upon  it  under  the  contract  with 
*Paddock.     It  is  not  to  be  supposed  that  C.  and  &  can 


BROWN. 
sustain  the  bill  on  the  personal  covenants  from  P.  to  them. 

There  was  no  privity  or  communication  between  C.  and 
S.,  and  the  defendants.  The  latter  are  under  no  personal 
engagement  to  the  vendors,  and  if  they  are  liable  to  C.  and 
S.,  it  is  only  in  respect  to  the  estate  in  their  possession. 

I  do  not  perceive  the  authority  under  which  the  admin- 
istrators assigned  the  contract  of  P.,  and  it  may  be 
doubted  whether  the  defendants  were  entitled  to  fulfil  the 
original  contract,  and  could  compel  a  deed  from  C.  and 
S.,  without  the  valid  assent  of  the  heirs  of  P.,  to  Where  thcrr 

i,  IT  .  .is     a     contract 

whom  the  benefit  of  his  con  tract  belonged.     In  equity,  the  for  the  mm  base 
i  f      t  t    i  t  i  °f  land,  i'  de- 

land  contracted  lor  descended  to  them  as  real  estate,  and  scends,  in  efui- 

...  ,,  ,  ...  ./»,io  the  heirs 

they  were  entitled  to  call  upon  the  administrators  to  dis-  Of  the  vendee ; 
charge  the  contract  out  of  the  proceeds  of  the  personal  ™u  on  the°a!£ 
estate,  (if  any  there  were,)  so  as  to  enable  the  heirs  to  de-  discharge^  to 
mand  and  receive  a  deed.  But,  admitting  the  contract  to  the  person^  es- 
have  been  duly  assigned,  the  vendors  could  not  have  com-  en'abieThe^a'ir" 
pelled  the  defendants  to  have  paid  the  money.  In  this  convince  a 
sense,  they  could  not  have  exacted  from  them  a  specific  fr°Thearfmi>i^ 
performance  of  the  contract  of  P.  But  I  think  they  were  (^d'ee  canmn 
entitled,  by  virtue  of  their  lien,  to  call  upon  the  defendants,  fsslf"  ,a  tco"~ 

'     J  '   tract    for   land, 

as  assignees  of  the  contract  of  the  vendee,  to  p;iv  up  the  or  /omPel    ils 

r    *  performance, 

purchase   money,  or  surrender  up  the  land,  or  to  have  it  without  the  as- 

•"  sent  of  the  heirs. 

sold  for  the  benefit  of  the  vendors,  and  perhaps  to  account  ,  Tlie    v<" !  ' 

has,    by   virtue 

'for  the  intermediate  rents  and  profits,  and  the  waste  com-  of  his  /ifn  <"' 

the  laud,  a  right 

mitted.     The  remedy,  by  the  vendor,  against  the  assignee,  to  call  on  H,,- 

.  assignee  of  the 

may  be  said  to  be  in  rem  rather  than  in  personam.     This  vendee, who  has 

.     .     ,  taken      posses- 

is  the  case  when  the  suit  is  by  the  vendee  against  a  pur-  uoaoftbekw^ 

.  under  the  con- 

chaser  from  the  vendor.  tract  to  Pav  the 

It  is  well  settled,  that  if  A  enters  into  a  contract  to  sell  £ ""  oT^um-H" 

der  up  the  pos- 
session   of    the 

land,  or  to  have  ii  sold  for  the  beneft  of  the  vendor. 

If  a  person  who  has  contracted  to  sell  land,  refuses  to  perform  hii  :o.-nu'\ct,  anc  seN  lh«?  hnd  to 
ft  third  person,  for  a  valuable  consideration,  such  purchaser,  if  lv<  r.i-r  nr'ic<>  of  I'K  •:•«,- iiiyi>|>»  tiU« 
M'  '.he  vendee  under  the  contract,  may  be  compelled  to  convey  I'l*  iwl  '•>  him. 
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1S22.       land  to  B-)  and  afterwards  refuses  to  perform  his  conUaot, 
**^s~*+~'  and  sells  the  land  to  C.,  for  a  valuable  consideration,  #. 

CHAMPION 

,-.  rnay,  by  bill,  compel  the  purchaser  to  convey  to  him,  pro- 

vided he  be  chargeable  with  notice,  at  the  time  of  his  pur- 
chase, of  .B.'s  equitable  title  under  the  agreement.  (Lord 
*403]  *Macclesjield,  in  Atchcrly  v.  Vernon,  10  Mod.  518. 
Winged  v.  Lofebury,  2  Eq.  Cos.  Ab.  32.  pi.  43.  Taylor 
v.  Stibbert,  2  Ves.  jun.  437.  Daniels  v.  Davison,  16  Fes. 
249.  17  Fe«.  433.  S.  C.)  The  rule  that  affects  the  pur- 
chaser is  just  as  plain  as  that  which  would  entitle  the  ven- 
dee to  a  specific  performance  against  the  vendor.  If  he  be 
a  purchaser,  with  notice,  he  is  liable  to  the  same  equity, 
stands  in  his  place,  and  is  bound  to  do  that,  which  the 
person  he  represents  would  be  bound  to  do  by  the  decree. 
The  purchaser  from  the  vendor  takes  the  estate  subject  to 
the  charge,  and  so,  I  apprehend,  does  a  purchaser  from 
the  vendee,  and  he  is  equally  responsible  in  respect  to  the 
estate.  The  vendor  cannot  make  him  personally  liable 
for  the  purchase  money,  but  the  estate  is  liable,  and  if  he 
be  a  purchaser  with  notice,  it  is  the  same  thing  whether 
the  estate  had  or  had  not  been  actually  conveyed  by  the 
vendor. 

It  was  said,  in  Green  v.  Smith,  (I  Atk.  572.)  and  had 
been  so  held  long  before,  in  Davie  v.  Beardsham,  (1  Ch. 
Cos.  39.)  that  from  the  time  of  a  contract  for  the  sale  of 
land,  the  vendor,  as  to  the  land,  is  considered  a  trustee  for 
the  purchaser,  and  the  vendee,  as  to  the  money,  a  trustee 
for  the  vendor.  A  bill  will  lie  by  the  vendor  for  the  pur- 
chase money,  or  for  the  balance  that  may  remain  due,  be- 
cause the  vendor  has  a  lien  upon  the  land  for  the  purchase 
money.  In  Mackreth  v.  Symmons,  (15  Ves.  329.)  Lord 
Eldon  held,  that  the  vendor's  lien  for  the  purchase  money 
unpaid,  existed  subject  to  certain  exceptions,  not  only 
against  the  vendee,  but  against  purchasers  with  notice, 
claiming  under  the  vendee.  The  inference  which  he  drew 
from  a  review  of  the  authorities  was.  that  in  those  generd 
412 


CASES  UN  CHANCERY.  403 

cases,  in  which  there  would  be  a  lien  as  between  the  ven-        1822. 
-lor  and  vendee,  the  vendor  will  have  the  lien  against  a 
third  person  who  had  notice  that  the  money  was  not  paid. 
That  point  seemed  to  be  clearly  settled ;  and  he  should 
have  had  no  difficulty,  he  said,  in  deciding  it  upon  princi- 
ple, *\vithout  authority,  as  he  could  not  perceive  the  differ-       [  *  404  ] 
ence  between  that  species  of  lien  and  other  equities,  by 
which  third  persons  having  notice  are  bound. 

In  the  cases  already  referred  to.  the  vendor  had  parted 
with  the  title  ;  but  whether  he  had  or  had  not,  makes  no 
difference  in  the  principle,  and  the  vendor's  lien  is  cer- 
tainly not  impaired  by  withholding  the  conveyance.  In 
Pollexfen  v.  Moore,  (3  Aik.  272.)  the  conveyance  was  exe- 
cuted, but  retained  by  the  vendor  as  a  security  for  the  resi- 
due of  the  purchase  money.  The  vendee,  who  had  taken 
possession,  and  paid  part  of  the  purchase  money,  died,  and 
the  estate  was  held  liable  in  the  hands  of  the  heir  of  the 
devisee  of  the  vendee,  for  the  remainder  of  the  purchase 
money,  by  virtue  of  the  vendor's  equitable  lien.  A  dictum, 
in  that  case,  has  produced  a  good  deal  of  perplexity,  and 
the  case  has  been  generally  complained  of  as  badly  re- 
ported. Lord  H.  said,  that  the  vendee  "  was  a  trustee  as 
to  the  money  for  the  vendor,  but  this  equity  will  not  extend 
to  a  third  person,  but  is  only  confined  to  the  vendor  and 
vendee."  But  it  is  not  the  meaning  of  the  passage,  that 
the  lien  does  not  exist  when  the  estate  passes  into  the  hands 
of  a  third  person  with  notice  that  the  money  was  not  paid. 
The  subsequent  decision  of  Lord  Hardwicke,  in  Walker  v. 
Reswick,  (2  Vts.  622.)  contradicts  that  construction  ;  and 
in  that  very  case  of  Pollexfen  v.  Moore,  the  lien  was  ex- 
tended to  meet  the  equities  arising  between  the  representa- 
tives of  the  real  and  personal  estate.  So  it  was  also  in 
Trimmer  v.  Bayne ;  (9  Ves.  209.)  and  there  the  land  had 
been  contracted  to  be  sold,  but  not  conveyed  in  the  lifetime 
of  the  vendee. 

The  case  of     mith  v.  Hibbard  (Dickens,  730.)  is  quite 

413 


404  CASES  IN  CHANCERY. 

182*2.  analogous  on  that  point  to  the  one  before  me.  A.  con- 
tracted to  sell  an  estate,  and  received  part  of  the  purchase 
money,  and  delivered  possession,  and  both  the  vendor  and 
purchaser  died  before  the  contract  was  completed.  A  bill 
was  filed  against  the  devisees  and  executors  of  the  pur- 
[  *  405  ]  chaser,  *to  have  the  contract  performed,  and  the  residue  of 
the  purchase  money  paid  out  of  the  personal  estate  of  the 
deceased  ;  and,  if  not  sufficient,  to  have  the  deficiency  raised 
by  a  sale  of  the  real  estate,  on  which  the  money  contracted 
to  be  paid  remained  a  specific  lien.  The  opinion  of  Lord 
Thurlow  was  in  favor  of  the  claim  as  stated,  and  he  de- 
creed accordingly. 

There  can  be  no  doubt,  then,  I  apprehend,  that  the 
plaintiffs  C.  and  S.,  by  virtue  of  their  lien  upon  the  estate, 
are  entitled  to  have  the  estate  sold,  and  possibly  they  may 
be  entitled  to  the  redelivery  of  the  possession,  with  an  ac- 
count of  the  intermediate  profits  and  waste  ;  though  as  to 
that  point,  I  have  not,  as  yet,  formed  an  opinion.  But  if  it 
was  intended  to  charge  the  defendants  personally  with  the 
contract  of  Paddock,  and  to  make  them  pay  the  money 
at  all  events,  the  plaintiffs  C.  and  S.  have  not  entitled 
themselves  to  such  a  remedy,  and  they  can  only  charge 
the  defendants  in  respect  to  the  estate,  and  not  upon  the 
foot  of  a  personal  contract  with  P.,  to  which  the  defend- 
ants were  not  parties.  As  against  the  representatives  of  P., 
they  may  require  the  payment  of  the  money  under  his  per- 
sonal contract,  but  the  assignee  is  only  responsible  to  the 
plaintiffs  C.  and  S.  on  the  privity  of  estate ;  and  the  pre- 
cise extent  of  that  responsibility  may  properly  be  left  for 
future  consideration. 

2.  The  next  question  in  the  case  is,  whether  the  plain- 
tiff's, who  are  administrators  of  Paddock,  are  entitlea 
to  any  remedy,  under  this  bill,  upon  the  covenant  of  in- 
demnity. 

The  administrators  are  not  personally  liable  on  the  con- 
tract of  their  intestate ;  and,  as  they  have  averred  they 
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have  no  assets,  it  is  not  perceived  how  they  can  be  injured ;        1822. 

and  this  assertion  of  theirs  creates  the  great  difficulty  on 

the  point.     There  are  cases  to  show,  that  equity  will  decree 

the  performance  of  a  general  covenant  of  indemnity,  though 

it  sounds  only  in  damages,  upon  the  principle  on  which 

*the  Court  entertains  bills  quia  timet.     The  administrators       [  *  406  ] 

are,  no  doubt,  entitled  to  compel  the  defendants,  by  bill,  to 

perform  their  covenant.     Thus,  in  Ranelaugh  v.  Hayes, 

(1  Vernon,  189.     2   Ch.   Cases,  146.  S.  C.)  R.  assigned 

several  shares  of  the  excise  to  H..  who  covenanted  to  in-   .  Equity   may 

decree  the  per- 

demnify  and  save  R.  harmless  from  all  debts,  accounts,  formance  of  a 

*  general      cove- 

covenants,  and  demands  whatsoever,  by  reason  of  any  of  n?nl  °f  in<Jem- 

J  nity,  though    ii 

the  covenants  or  agreements  entered  into  by  R.,  and  con-  sounds  only  u 

damages 

tained  in  the  letters  patent,  &c.  R.,  being  sued  by  the 
king,  filed  his  bill  against  H.,  and  prayed  for  a  perform- 
ance of  the  agreement  in  specie,  alleging  that  the  defend- 
ant wholly  refused  to  perform  the  covenants  on  his  part, 
but,  in  breach  thereof,  permitted  R.,  to  be  sued  by  the  king. 
It  was  not  charged  or  proved,  that  any  rent  was  actually 
in  arrear,  and  the  defendant  objected  to  the  suit,  as  being 
founded  on  a  personal  covenant  of  indemnity,  which  sound- 
ed only  in  damages,  and  for  which  the  plaintiff  had  his 
remedy  at  law.  But  Lord  Keeper  North  decreed  a  specific 
performance,  and  directed  a  reference  to  a  master  io  tax 
the-  damages,  and  that,  as  often  as  any  breach  should  hap- 
pen, he  should  report  the  same  specially  to  the  Court,  and 
that  H.  ought  to  be  decreed  to  dear  R.  from  all  these  suits 
and  encumbrances  within  the  reasonable  time  of  a  year.  He 
compared  the  case  to  that  of  a  surety  in  a  bond,  who, 
though  not  molested  for  the  debt,  yet,  after  the  money  is 
payable,  the  Court  will  decree  the  principle  to  discharge 
it,  it  being  unreasonable  that  a  surety  should  always  have 
such  a  cloud  hanging  over  him. 

Sir  Joseph  Jckyll,  the  master  of  the  rolls,   in  Lee   v. 
Rook,  (Moseley,  318.)  made  a  similar  observation,  in  re- 
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1822.  spect  to  the  rights  of  a  surety.  "  If  I  borrow  money,'' 
says  he,  "  on  a  mortgage  of  my  estate  for  another,  I  may 
come  into  equity,  (as  every  surety  may  against  his  princi- 
pal,) to  have  my  estate  disencumbered  by  him,  and  the 
covenant,  in  the  mortgage  deed,  to  pay  the  money,  will  bind 
the  principal,  for,  the  money  being  borrowed  for  him,  it  is 
[  *  407  ]  *his  debt,  and  the  surety  is  only  a  nominal  person."  And 
why  may  not  the  administrators  come  into  this  Court,  and 
call  upon  the  defendants  to  clear  the  estate  of  P.  from  the 
covenants  of  P.  to  C.  and  S.I  There  are  many  other 
cases,  besides  the  one  already  cited,  in  which  chancery  has 
sustained  bills  for  a  specific  performance  of  personal  cove- 
nants, sounding  in  damages,  and  which  had  no  concern 
with  real  estate.  The  case  of  Ward  v.  The  Duke  of 
Buckingham,  cited  by  Lord  Hardwicke,  and  again  by  Lord 
Eldon,  (3  Afk.  385.  10  Vesey,  161.)  may  be  referred  to 
as  an  instance  ;  and  Lord  Hardwicke  held,  in  Buxton  v. 
Lister,  (3  Atk.  383.)  that  a  bill  could  be  entertained  b) 
the  vendor  for  the  specific  performance  of  an  agreement 
for  the  sale  of  wood.  But,  in  cases  relating  to  the  realty, 
the  jurisdiction  is  much  more  freely  exercised,  and  Lord 
Hardwicke  took  notice  of  a  marked  distinction  between 
the  two  cases.  In  P ember  v.  Mathers,  (1  Bro.  52.)  Lord 
Thurlow  sustained  a  bill,  by  the  seller  against  the  assignee 
of  a  lease,  for  a  specific  performance  of  an  agreement  to 
indemnify,  and  to  execute  a  bond  to  secure  the  indemnity. 
In  the  case  before  me,  the  defendants,  by  their  covenant  ol 
indemnity,  and  purchase  of  the  contract  between  C.  and  >Sf. 
and  P.,  undertook  to  relieve  the  estate  of  P.  from  the 
burden  of  that  contract.  This  is  the  true  intent  and  mean- 
ing of  the  agreement ;  and  it  is  as  just  that  they  should  be 
decreed  to  clear  the  representatives  of  P.  from  the  charge 
which  they  assumed  for  them,  as  it  is  that  a  principal  debtor 
should  exonerate  his  surety  before  he  is  sued,  and  not  leave 
"  a  cloud  always  hanging  over  him  " 
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The  suggestirn  of  a  failure  of  assets  is  not  sufficient  to        1822 
.lefeat  the  suit  in  limine.     There  has  been  no  account  of  **~^~^~**~s 

CHAMPION 

(he  assets  state  1,  and  perhaps  there  may  have  been  a  waste  v. 

.  BKOWN. 

of  assets  to  the  extent  of  the  money  coming  to  C.  and  &,     And    where 

and  for  which  the  representatives  of  P.  might  be  responsi-  by* the  admiais- 
ble,  in  case  C.  and  £  were  to  proceed,  ex  rigor  e,  against 
them.     Part  of  the  assets,  to  near  2000  dollars,  were  ap- 

plied  *to  discharge  a  debt  from  the  intestate  to  the  defend-  are  °°  assets- 

f  *  408  ] 
ants,   and  the  application  of  the  assets  to  that  debt  was 

part  and  parcel,  and  a  condition  of  this  very  covenant  of 
indemnity.  There  may  be  assets  which  have  not  yet  been 
reduced  to  possession.  The  very  assets  so  paid  to  the  de- 
fendants might  have  been  applied  in  part  performance  of 
the  contract  of  P.,  if  this  contract  of  the  defendants  had 
not  intervened.  We  cannot  know  the  state  of  the  assets 
until  an  account  has  been  taken  ;  and  the  real  and  personal 
representatives  of  P.  are  certainly  liable  to  be  sued,  and 
to  be  required  to  render  an  account  to  C.  and  &  of  the 
assets  received.  The  defendants  are  not  entitled  to  set  up 
the  want  of  assets,  at  least,  in  this  stage  of  the  cause,  as  an 
objection  to  a  performance  of  their  covenant,  and  it  strikes 
me,  at  best,  as  a  very  inequitable  defence.  But  I  am  not 
required,  nor  am  I  ready  to  give  any  opinion,  at  present,  on 
the  extent  of  the  damages,  which  can  or  ought  to  be  as- 
sessed upon  the  covenant  of  indemnity.  It  is  sufficient  to 
say,  that  the  administrators  are  entitled  to  their  bill  for  a 
specific  performance  of  the  covenant  of  the  defendants, 
and  that  the  remedy  in  this  Court  seems  to  be  appropriate, 
under  the  particular  circumstances  of  this  case,  and  that 
there  is  enough  stated  in  the  bill  to  call  upon  the  defend- 
ants to  answer. 

The  bill  does  allege,  in  substance,  that  the  administra- 
tors sold  or  assigned  the  contract,  with  certain  improve- 
ments, which  had  been  assessed,  and  that  the  defendants 
assumed  to  pay  for  these  improvements,  and,  also,  to  re- 
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]  922.  fund  to  the  administrators  the  payment  of  the  500  dollars, 
which  had  been  paid  by  P.  on  his  contract  with  C.  and  <S'. 
These  facts  appear  in  this  manner :  By  the  contract  with 
the  defendants,  the  administrators  were  to  pay  certain  debts 
due  from  P.  to  the  defendants,  and,  "  as  part  payment, 
the  amount  of  money  paid  by  P.  to  C.  and  S.,  and  endorsed 
on  their  contract ;  also,  the  account  of  the  improvements, 
as  appraised  by  Loomis  and  Lord,"  were  to  be  allowed. 
*  409  J  *The  agreement  is  blindly  worded  as  to  these  payments,  but 
it  must,  of  necessity,  mean,  that  they  were  to  be  allowed 
by  the  defendants  in  part  payment  of  what  the  administra- 
tors were  to  pay  them.  The  bill  gives  this  construction, 
and  is,  for  the  present,  to  be  assumed  as  true.  It  states, 
that  the  administrators  accounted  with  the  defendants,  and 
that,  on  such  accounting,  there  was  found  due  to  them 
2885  dollars  and  2  cents,  which  the  administrators  paid 
partly  by  cash,  partly  by  a  bond  and  mortgage,  and  partly 
by  obtaining  credit  on  the  above  sum,  for  the  moneys  paid 
by  P.  on  his  contract,  and  for  the  amount  of  the  improve- 
ments, as  appraised  by  Lord.  Here,  then,  it  appears,  that 
the  defendants  took  possession  of  improvements  on  the 
land  made  by  P.,  and  the  assessment  and  allowance,  men- 
tioned in  the  bill,  can  have  no  other  meaning.  They,  also, 
refunded  to  the  administrators  the  moneys  which  the  intes- 
tate had  paid  upon  his  contract  with  C.  and  S.  This 
fact,  taken  in  connection  with  their  possession  and  use  of 
the  land,  and  dealing  with  it  as  owners,  is  decisive  ,to 
prove,  that  the  defendants  intended  to  stand  in  the  place  of 
P.,  and  to  assume  the  payments  to  C.  and  S.  with  ivhich 
his  estate  stood  charged.  This  is  the  good  sense  and  mean- 
ing of  their  covenant  of  indemnity.  If  they  meant  (and 
which  I  cannot  and  do  not  suppose)  to  go  on  the  land  and 
use  it  as  their  own,  make  contracts  for  the  sale  of  it, 
and  strip  it  of  its  timber,  and  then  abandon  it,  without  any 
payment,  under  the  pretext,  that  if  the  administrators  had 
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ft*.  &bsets,  (and  which  the  bill  avers,  and  the  demurrer  ad-        1822. 

mils  the  defendants  knew,  when  they  made  the  contract,) 

they  then  could  sustain  no  damage,  and,  therefore,  they, 

the  defendants,  were  not  liable  under  their  covenants,  then 

they,  undoubtedly,  must  have  meditated  a  fraud,  and  that 

alone  is  sufficient  to  give  jurisdiction,  and  to  sustain  the 

bill  for  relief.     But,  as  we  ought  not,  in  justice  to  the 

character  of  the  defendants,  to  admit  this  to  have  been 

*their  intention,  the  other  construction  becomes  necessary,       [  *  410  ] 

and  must  be  taken  to  be  well  founded. 

3.  It  is,  also,  stated,  as  a  cause  of  demurrer,  that  the     The  heirs  of 

7  .  .  ,  .  an        intestate, 

neirs  of  1  addock  are  parties,  without  showing  any  right  who  had  made 

..  1-    i-        T\  •  a  contract     for 

or  title  to  discovery  or  relief.     But  they  have  an  interest  the  purchase  of 

...  .  ,       ,          land,  which  his 

in  the  subject  matter  in  controversy,  and  ought  to  be  be-  administrators 
fore  the  Court,  either  as  plaintiffs  or  defendants,  in  order  defendants?  are 


that  their  interest  may  be  properly  protected.     In  equity,  FoTbiii  lbrrtthe 
tne  lands  in  question  descended  to  them  as  heirs,  and  the  romance  cf^ti'e 
administrators  had  no  right  to  assign  away  that  interest  ;  c< 
but  if  it  be  for  the  benefit  of  the  heirs,  being  infants,  they 
may  be  directed  to  convey  their  interest  to  the  defendants  ; 
and  this  they  offer  to  do  by  the  bill,  and  this  the  Court  is 
competent  to  authorize  and  direct. 

I  shall,  accordingly,  declare,  that  upon  the  face  of  the 
bill,  the  plaintiffs  C.  and  S.  have  a  lien  upon  the  lauds  for 
the  purchase  money,  and  are  entitled  to  call  on  the  de- 
fendants, as  assignees  of  P.,  to  pay  it,  or  that  the  lands, 
with  the  intermediate  rents  and  profits  thereof,  in  their 
hands,  be  made  responsible  for  the  same  ;  and  that  the 
plaintiffs,  who  are  administrators,  are,  upon  the  facts  stated 
in  the  bill,  entitled  to  a  specific  performance  of  the  cove- 
nants on  the  part  of  the  defendants,  and  to  an  assessment 
of  damages  for  breach  thereof;  and  that  the  plaintiffs,  who 
are  infants,  have  an  interest  in  the  lands  as  heirs  of  P.,  and 
are  necessary  parties  for  the  purpose  of  having  their  interest 
disposed  of,  under  the  direction  of  the  Court,  as  equity 
ind  their  benefit  shall  dictate.  It  is,  thereupon,  ordered, 
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1322.  that  the  demurrer  be  overruled,  and  the  question  of  costs 

^-^~^s~^-s  thereon  reserved,  and  that  the  defendants  answer  the  1>:I1 

TlERNAlf 

v.  in  six  weeks,  &c. 

WlLSOK.  -.      , 

Order  accordingly 


|  *411  ]  *TIERNAN  against  WILSON  and  others. 

[Followed,  4  T.  &  C.  634.] 

The  sheriff,  under  an  execution,  ought  not  to  sell,  at  one  time,  more 
of  the  defendant's  property  than,  in  the  exercise  of  a  sound  judg 
ment,  would  appear  to  be  sufficient  to  satisfy  the  demand,  if  the 
part  selected  for  sale  can  be  conveniently  and  reasonably  detached 
from  the  rest,  and  sold  separately. 

Where,  on  an  execution  for  ten  dollars  and  twenty-five  cents,  the 
sheriff  sold  two  lots,  containing  together  446  acres,  a  moiety  of 
which  belonged  to  the  defendant,  and  was  worth  above  800  dol 
lars,  for  the  sum  of  thirteen  dollars,  the  sale  was  set  aside  as  fraud 
ulent  and  void. 

And  though  there  was  no  actual  corruption  or  intentional  fraud  on 
the  part  of  the  sheriff,  yet,  being  guilty  of  very  gross  negligence 
and  abuse  of  his  trust,  he  was  decreed  to  pay  costs. 

Oefufer24.  THE  bill  stated,  that  the  plaintiff,  an  inhabitant  of  the 
state  of  Maryland,  being  seised,  as  a  tenant  in  common,  of 
certain  lands  in  this  state,  appointed  M.  as  his  attorney,  to 
take  care  of  the  land,  and  prevent  trespasses,  &c. ;  and  M. 
brought  an  action  of  trespass  in  the  Court  of  C.  P.,  of 
Alleghany  county,  in  the  name  of  the  plaintiff,  against  one 
Lilby ;  but  the  other  tenants  in  common,  not  being  made 
plaintiffs,  the  attorney  of  the  plaintiff,  afterwards,  suffered 
a  judgment  of  non  pros,  to  be  recovered  against  the  plain- 
tiff, for  10  dollars  and  25  cents,  costs.  That  the  plaintiff, 
being  expected  to  be  in  Alleghany  in  July,  his  attorney 
did  not  pay  the  defendant's  attorney  the  costs.  That  an 
execution  was  issued  by  Samuel  S.  Haight,  the  defend- 
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int's  attorney,  on  the  judgment,  and  the  defendant  Joseph  1322. 
Wilson,  as  deputy  sheriff  of  Allegheny,  advertised  for  sale,  v-.>»-sX~^^/ 
under  the  execution,  two  lots  of  land,  in  the  village  of 
Angelica,  viz.  lot  No.  1,  containing  209  acres  and  a  half; 
and  lot  No.  2,  containing  236  acres  and  a  half;  and,  on 
the  7th  of  August,  the  deputy  sheriff  put  up  at  *auction,  [  *  412  I 
the  two  lots  for  sale  together,  in  a  body,  and  the  whole, 
being  446  acres,  were  struck  off  to  the  defendant  David 
A.  Miller,  for  the  sum  of  thirteen  dollars ;  and,  by  di- 
rection of  Miller,  the  sheriff  conveyed  all  the  right,  title 
and  interest  of  the  plaintiff  in  the  lots,  to  the  defendant 
Henry  Gale.  The  bill  stated,  that  neither  the  plaintiff  nor 
his  attorney  knew  of  the  sale  at  the  time ;  that  the  arrival 
of  the  plaintiff  in  the  county  was  known  to  Haight  and 
the  deputy ;  and  that  they,  and  the  defendant  Miller,  well 
knew  that  the  land  sold  was  worth,  at  least,  eight  dollars 
per  acre  ;  and  the  bill  charged,  that  the  sale  was  collusive 
and  fraudulent.  That  the  plaintiff,  as  soon  as  the  sale  was 
discovered,  offered  H.  G.  to  reimburse  all  the  moneys  he 
had  paid,  and  all  reasonable  costs  and  expenses,  if  he 
would  give  up  the  purchase,  which  he  refused ;  and,  after- 
wards, to  avoid  the  expense  of  litigation,  the  plaintiff 
offered  to  pay  him  one  hundred  dollars,  if  he  would  re- 
lease the  land,  which  he  refused.  The  bill  further  charged, 
that  the  defendants,  or  one  of  them,  at  the  sheriff's  sale, 
falsely  represented  that  the  two  lots  contained  only  300 
acres,  and  was  subject  to  a  heavy  mortgage,  when  it  was 
known,  that  the  quantity  of  land  was  much  greater,  and 
that  the  only  mortgage  on  the  land,  long  before,  had  been 
satisfied  of  record,  and  there  were  no  encumbrances  upon 
t,  &-c.  Prayer  for  a  discovery  and  relief. 

The  defendants,  in  their  answers,  denied  all  collusion 
and  fraud  in  the  sale.  They  stated,  that  they  had  a  gen- 
eral impression  that  there  was  a  large  mortgage  on  the 
plaintiff's  property.  The  defendant  Wilson  said,  that  on 
searching  the  records  to  find  a  description  of  the  land,  by 
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which  to  draw  up  the  advertisement,  &c.,  he  found  a  mort- 
gage of  about  43,000  dollars ;  and  that,  at  the  time,  he  did 
not  know  that  it  had  been  satisfied.  He  said  the  sale  was 
public,  fair,  and  lona  fide.  The  defendant  M.  said,  that 
when  he  purchased,  he  supposed  that  the  land  was  subject 
to  a  heavy  mortgage. 

[  *  413  ]  * August  29<A.     The  cause  was  brought  to  a  hearing  on 

the  pleadings  and  proofs. 

Henry,  for  the  plaintiff.  He  cited  8  Johns.  Rep.  334. 
14  Johns.  Rep.  352.  18  Johns.  Rep.  362.  1  Johns  Ch. 
Rep.  502.  3  P.  Wms.  347.  1  Pesey,  jr.  294.  9  Bro. 
P.  C.  407.  2  Afk.  112.  Noy's  Rep.  59. 

•S1.  M.  Hopkins,  contra. 

THE  CHANCELLOR.  The  sale  of  the  interest  of  the 
plaintiff  in  the  two  lots  was,  under  the  circumstances,  a:i 
abuse  of  trust,  and  ought  not  to  be  sustained. 

The  execution  was  for  the  sum  of  10  dollars  and  25 
cents,  and  the  defendant  Wilson,  as  deputy  sheriff  under 
that  execution,  advertises  and  sells,  in  one  parcel,  and  at 
one  time,  the  plaintiff's  interest,  being  (as  sold,  though  in 
fact  it  was  more)  one  equal  undivided  moiety  of  lots  No. 
1  and  2,  the  one  containing  209£  acres,  and  the  other 
236£  acres  of  land.  The  plaintiff  had  an  interest  sold 
equal  to  the  entire  ownership  of  223  acres,  and  which,  at 
the  lowest  cash  valuation,  3  dollars  and  50  cents  an  acre, 
amounted  to  780  dollars  and  50  cents.  Such  a  sale  carries 
an  abuse  on  the  very  face  of  it,  and  leads  to  the  most  op- 
pressive speculation.  In  this  case,  the  interest  of  the 
plaintiff  to  the  extent  of  a  moiety  of  these  lots  was  sold  foi 
13  dollars.  Any  ten  acres,  taken  from  any  corner  of  either 
of  these  lots,  would  probably  have  raised  the  amount  of  the 
execution.  The  very  circumstance  of  advertising  and 
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celling  the  whole  supposed  interest  of  the  plaintiff,  in  both  1822. 
lots  together,  and  for  so  small  a  demand,  was  calculated  to 
excite  distrust  as  to  the  title,  and  to  destroy  the  value  of 
the  sale.  It  was  a  perversion  of  the  spirit  and  policy  of 
the  power  with  which  the  sheriff  was  intrusted.  It  is 
difficult  to  define  precisely  the  extent  of  property  that  a 
sheriff  may  sell  together,  in  mass.  There  must  be  a  sound 
discretion  *exercised  by  the  officer,  and  each  case  will  fur-  [  *  414 ' 
nish  a  rule  applicable  to  it,  under  all  its  circumstances.  It 
is  sufficient  to  say,  that  here  is  a  case,  in  which  the  abuse 
of  discretion  is  too  flagrant  to  be  endured,  and  that  the  law 
will  adjudge  such  a  sale,  in  such  a  case,  fraudulent.  No 
person  can  hesitate  for  a  moment  to  say,  that  the  sheriff 
ought  not  to  have  sold  more  than  the  interest  of  the  plain- 
tiff in  one  lot,  at  one  time,  and  in  one  parcel ;  and  I  be- 
lieve every  one  will  be  ready  to  conclude,  that  the  sale  of 
one  lot  would  have  raised  the  10  dollars,  with  equal  facility 
as  the  sale  together  of  both  lots.  , 

o 

The  proposition  is  not  to  be  disputed,  that  a  sheriff     A       shentt 

ought  not  to  sell 

ought  not  to  sell,  at  one  time,  more  of  the  defendant's  more  of  the  de- 
fendant's prop- 
property  than  a  sound  judgment  would  dictate  to  be  suffi-  eny,  than   ne 

cessary  to  satis 

cient  to  satisfy  the  demand,  provided  the  part  selected  can  fy  &e  demand. 
be  conveniently  and  reasonably  detached  from  the  residue 
of  the  property,  and  sold  separately.     The  justice  pf  this 
rule  is  self-evident.     As  long  ago  as  the  case  of  Wordyt  v. 
Baily,  (Noy,  59.)  Gawdy,  J.,  said,  and  the  rest  of  the 
Court  agreed  with  him,  that  if  the  sheriff,  upon  ajl.  fa. 
for  40  shillings,  takes  five  oxen,  each  of  the  value  of  five 
pounds,  and  sells  them  all,  the  defendant  may  have  an 
action  of  trespass  against  him.     In  addition  to  what  has 
been  repeatedly  said  in  our  own  Courts,  (8  Johns.  Rep. 
333.    18  Johns.  Rep.  362.    1  Johns.  Ch.  Rep.  502.)  I  would 
refer  to   the   case  of  Executors   of  Stead  v.   Course,  (4     A    coll  a-* 
Cranch,  403.)  in  which  the  Supreme  Court  of  the  United  not  to  soil  VY« 
States  held,  that  if  the  collector  sell  a  whole  tract  of  land,  MMI?  «o  ptj 
»vhen  a  small  parcel  of  it  would  be  sufficient,  for  taxes,  he 
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1822.       exceeds  his  authority,  and  a  plea  by  the  purchaser  to  a  hil. 

**^r~^s~*~s  to  sot  aside  the  sale  was  not  to  be  sustained.  It  was  the 
v.  case  of  a  sale  in  Georgia,  under  a  law  directing  the  col- 

lector to  sell  only  so  much  land  as  was  necessary  to  pay 
the  taxes  in  arrear.  The  rule  must  be  the  same,  without 
any  positive  law  for  the  purpose.  It  rests  on  principles  of 
obvious  policy  and  universal  justice. 

(  *  415  ]  *I  shall,  accordingly,  set  aside  the  sale  as  fraudulent  and 

void  in  law  I  did  think,  at  first,  that  I  ought  not  to  visit 
the  defendant  W.  with  costs,  as  I  am  not  satisfied  that,  in 
the  manner  in  which  he  conducted  the  sale,  he  committed 
an  act  of  intentional  fraud.  But  he  was  guilty  of  gross 
negligence  in  the  execution  of  his  trust.  What  reasonable 
pretence  had  he  to  set  up  two  lots  together,  to  raise  so 
small  a  sum  as  10  dollars  ?  Why  not  make  the  experiment 
upon  one  lot  ?  Will  it  be  said,  that  he  thought  the  lots 
A  trustee,  were  encumbered  by  a  mortgage  ?  He  says,  in  his  answer, 

though          not     i         i       i      ••  i  .  .  . 

guilty  of  cor-  that  he  had  a  general  impression,  or  information,  that  there 

ruptlon,   or    in-  - 

tentionai  fraud,  was  a  mortgage  tor  a  large  amount  upon  the  lands,  but  he 
of  gross  negii-  had  heard  that  the  same  was  satisfied,  though  he  says  he 
behavior,  m^  cannot  recollect  whether  he  heard  it  before  or  after  the 
6  ^y  sale.  There  had  been  a  mortgage  to  a  large  amount,  and 
W.  went  and  took  the  description  of  the  land  from  the 
registry  of  that  mortgage,  in  the  summer  of  1819 ;  but  that 
very  mortgage  had  been  satisfied,  and  the  certificate  of 
discharge  filed  and  recorded  in  the  preceding  year.  He 
ought  to  have  ascertained  that  fact,  when  he  inspected  the 
mortgage  upon  record,  for  the  description  of  the  land  ;  and 
it  would  seem  to  have  been  very  difficult,  at  the  time  of 
that  inspection,  to  have  avoided  the  discovery  of  the  satis 
faction  of  the  mortgage,  as  it  was  probably  almost  under 
his  eye.  W.  has  said,  that  he  sold  subject  to  the  mortgage  • 
but  witnesses  present  at  the  sale  did  not  hear  any  mention 
made  of  the  mortgage,  and  W.  admits  that  he  did  not 
know  that  he  mentioned  it  himself.  It  is  said  by  one  wit- 
ness, that  W.  was  asked  if  the  title  was  good,  and  he  re 
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plied,  that  if  there  was  any  encumbrance  upon  the  land  he        1822 
knew  nothing  of  it.  ^*^^~+^ 

There  was,  then,  no  excuse  for  such  an  outrageous  breach  v. 

of  duty,  as  setting  up  the  interest  of  the  plaintiff  in  two 
distinct  lots,  that  is,  his  moiety  of  209£  acres  in  one  lot, 
and  his  moiety  of  236 £  acres  in  the  other  lot,  and  expos- 
ing that  whole  interest,  (which,  at  the  lowest  calculation, 
*vvas  worth  nearly  800  dollars,)  in  one  parcel,  and  upon  [  *416  ] 
one  bid,  to  raise  so  small  a  sum  as  10  dollars  and  50  cents. 
Though  there  was  no  actual  corruption  on  his  part,  yet 
such  a  gross  act  of  negligence  and  abuse  of  trust  must 
be  attended  with  the  payment  of  costs.  There  are  many 
cases  in  which  trustees,  though  not  guilty  of  corruption, 
yet,  being  guilty  of  gross  negligence,  have  been  decreed  to 
pay  costs  for  their  misbehavior  in  the  discharge  of  their 
trust.  (Fawkes  v.  Pratt,  1  P.  Wms.  593.  East  v.  Ryal, 
2  P.  fVms.  284.  Loyd  v.  SpiUct,  3  P.  Wms.  347.  Daw- 
son  v.  Parrot,  3  Bro.  236.) 

The  defendant  Gale,  has  suffered  the  bill  to  be  taken 
pro  confesso ;  but  there  is  no  charge  of  fraud  as  against  him, 
and  he  was  a  stranger  to  the  proceeding.  There  is  no 
ground  to  make  him  pay  costs ;  but  he  is  not  entitled  to 
any  protection  in  his  purchase.  The  notice  to  Miller,  his 
agent,  of  the  circumstances  of  the  sale,  was  constructive 
notice  to  him,  so  as  to  affect  his  title. 

Nor  can  the  defendant  M.  be  charged  with  fraud.  He 
attended  a  public  auction,  for  the  purpose  of  speculation, 
and  exercised  no  other  rights  than  those  belonging  to  every 
bidder.  There  is  no  sufficient  evidence  of  any  fraudulent 
combination  between  him  and  the  sheriff,  though  he  un- 
doubtedly purchased  at  his  peril,  and  with  a  knowledge 
of  all  the  circumstances  that  could  affect  the  validity  of 
the  sale. 

I  shall,  accordingly,  decree,  that  the  sale  be  set  aside  aa 
void,  and  that  the  defendant  G.  deliver  up  the  deed  to  be 
cancelled,  and  release  his  right  and  title,  under  the  sale,  to 
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1822.       *ne  plaintiff,  with  covenants  against  his  own  acts ,  and  that 
the  defendant  W.  pay  to  the  plaintiff  his  costs  cf  this  suit, 


A"E         arising  upon  the  defence  made  by  W. 


JOHNSON. 

Decree  accordingly. 


1*417]  *JAMES  against  JOHNSON  AND  MOREY. 

[Keversed,  2  Cow.  246.    Followed,  Hoffm.  35.    See  2  Sandf.  Ch.  83.] 

Where  a  mortgagee  purchases  or  takes  a  release  of  the  equity  of  re- 
demption, the  whole  estate  is  vested  in  him,  and  the  mortgage  is 
extinguished  ;  but,  in  some  special  cases,  where  the  intention  of 
the  party  is  expressly  declared  at  the  time,  or  where  some  just  and 
beneficial  purpose  is  to  be  answered,  as  in  case  of  an  infant,  the 
mortgage  may  be  kept  on  foot. 

All  dealings  with  a  mortgagee  before  notice  of  an  assignment  by 
him,  are  valid. 

The  registry  of  an  assignment  of  a  mortgage  is  not  notice  to  a  mort- 
gagor, so  as  to  render  payments  by  him  to  the  mortgagee,  in  his 
own  wrong  ;  but  it  is  effectual  notice  to  a  subsequent  purchaser  or 
mortgagee. 

A  deed,  absolute  on  the  face  of  it,  but  intended  by  the  parties  as  a 
security  merely  for  a  debt,  though  registered  as  a  deed,  is  valid  and 
effectual  between  the  parties,  as  a  mortgage  ;  but  it  is  liable  to  be 
defeated  by  a  subsequent  mortgage,  duly  registered. 

Mortgage  creditors  are  bona  fide  purchasers,  within  the  meaning  of 
the  act  of  the  21st  of  April,  1818,  (sess.  41.  ch.  259.)  relative  to 
judgments  entered  by  confession  on  warrants  of  attorney,  which 
declares  such  judgments  fraudulent  and  void,  as  against  "othei 
bona  fide  judgment  creditors,"  and  «  every  bona  fide  purchaser," 
where  a  particular  specification  of  the  consideration  of  the  debt  is 
not  filed. 


30,       THE  defendant    Caleb  Johnson,  on  the  24th  of  June, 

and  October  28.  ,.      r_      7 

1817,  executed  a  bond  and  mortgage  to  James  (I  Wattles, 
to  secure  the  payment  of  12,000  dollars,  in  one  and  two 
years.  The  mortgage  was  registered  the  17th  of  July, 
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1817.  On  the  2d  of  August,  1817,  a  judgment  was  dock-  1822. 
eted  in  favor  of  Wattles,  against  C.  J.,  for  2000  dollars. 
There  were,  also,  three  other  judgments,  in  favor  of  differ- 
ent persons,  against  C.  J.,  entered  up  in  1817,  but  subse- 
quent to  the  above-mentioned  mortgage  and  judgment 
in  favor  of  W.  Executions  were  issued  on  these  judg- 
ments, by  virtue  of  which,  the  sheriff,  on  the  20th  of 
*  April,  1818,  sold  all  the  right,  title,  and  interest  of  C.  /.  in  [  *  418 
the  mortgaged  premises.  The  lands  were  divided  into 
four  parcels,  and  sold  separately.  The  first  parcel  was 
sold,  under  the  first  judgment,  to  W.  H.  Sabin,  the  highest 
bidder,  for  205  dollars ;  and  the  other  parcels  were  sold, 
under  all  the  judgments,  to  W.,  as  the  highest  bidder,  for 
440  dollars,  and  he  received  a  deed,  accordingly,  from  the 
sheriff,  which  was  recorded  April  28th,  1818.  No  notice 
was  given,  at  the  sale,  by  W.,  of  his  claim  under  the  mort- 
gage, or  that  the  sale  was  made  subject  to  it.  On  the  9th 
'of  November,  1818,  W.  assigned  the  bond  and  mortgage 
to  the  plaintiff,  as  security  for  his  bond  to  the  plaintiff,  for 
9331  dollars,  of  the  same  date,  with  a  warrant  of  attorney 
to  confess  judgment  thereon ;  and  a  judgment  was,  ac- 
cordingly, entered  the  12th  of  November,  1818.  On  the 
14th  of  June,  1819,  W.  executed  a  quit-claim  deed  to  the 
defendant  Morey,  of  all  his  estate  and  interest  in  the'mort- 
gaged  premises,  for  the  consideration  expressed  of  10,000 
dollars.  This  deed  was  absolute  on  the  face  of  it,  and 
was  acknowledged  the  21st  of  July,  1819,  and  recorded, 
as  a  deed,  the  13th  of  January,  1821.  It  was,  however, 
intended  as  security  for  a  note  of  W.,  for  5000  dollars,  en- 
dorsed by  Morey,  and  discounted  in  the  Bank  of  Auburn, 
and  for  his  indemnity  against  a  bond  executed  with  W.  to 
A.  P.  Granger.  At  the  time  of  executing  this  deed,  W. 
also  delivered  to  Morey  the  sheriff's  deeds  to  him  and  to 
Sabin;  and,  also,  a  quit-claim  deed  from  Sabin  to  him, 
dated  May  26th,  1819,  which  was,  afterwards,  recorded 
the  13th  of  January,  1821.  Morey  took  possession  of  tho 
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1822.       mortgaged  premises,  and  still  continues  in  possession,  hold 
^-^~v~*~s  ing  the  land  under  the  deeds  to  him,  as  security  for  what 

JAMES 

v.  ffa^/es  owed  to  him ;  and  he  stated,  in  his  answer,  that 

JOHN  so  N 

W.  was  insolvent,  and  had  absconded  and  gone  out  of  the 
state.  Wattles  and  A.  P.  Granger  were  partners  in  trade, 
at  Manlius,  in  Onondaga  county,  and  dissolved  their  part- 
nership on  the  1st  of  November,  1818;  and  soon  after, 
Wattles  and  Morey,  and  one  T.  J.  Gilbert,  became  part- 
""419]  ners,  *and  continued  in  business  until  September,  1819, 
when  their  partnership  was  dissolved ;  and  W.  and  M.  con- 
tinued partners  until  December,  1819,  when  they  dissolved 
their  connection  in  business. 

The  bill  prayed,  that  the  equity  of  redemption  of  the  de- 
fendants in  the  premises  might  be  foreclosed,  and  that  the 
deed  to  the  defendant  Morcy,  of  the  1 4th  of  June,  1819,  might 
be  delivered  up  and  cancelled,  and  for  general  relief. 

The  bill  was  taken,  pro  confesso,  against  the  defendant 
C.  J.  The  defendant  M.,  in  his  answer,  claimed  to  be  a 
bona  fide  purchaser ;  and  he  denied  all  notice  of  the  as- 
signment of  the  bond  and  mortgage  to  the  plaintiff,  until 
some  time  in  the  autumn  of  1820.  He  alleged,  that  the 
judgment  entered  up  on  the  bond  and  warrant  of  attorney, 
in  favor  of  the  plaintiff,  was  fraudulent  and  void,  under  the 
statute  of  the  21st  of  April,  1818,  for  want  of  a  particular 
specification  of  the  consideration,  as  required  by  the  statute ; 
and  he  set  forth  the  statute,  and  the  specification  filed, 
which  was,  that  the  sum  mentioned  in  the  condition  of  the 
bond  was  "  for  goods  sold  and  delivered  to  John  Meekei , 
the  payment  of  which  was  assumed  by  the  plaintiff." 

August  30.  The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs. 

Henry,  for  the  plaintiff,  contended,  1 .  That  the  plaintiff, 
a  bona  fide  assignee  of  the  mortgage  from  C.  J.  to  J.  O. 
W.,  was  entitled  to  a  decree  of  sale  of  the  nortgaged 
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premises,  to  satisfy  the  debts  for  which  the  mortgage  was        1822. 
assigned  as  security,  with  interest  and  costs.  <**-*^s-**s 

2.  That  the  deed  of  the  14th  of  June,  1819,  from  W. 
to  the  defendant  M.}  was,  in  fact,  a  mortgage,  and  intend- 
ed merely  as  an  indemnity  to  M.  against  the  note    for 
5000  dollars,  endorsed  by  him,  and  the  bond  to  Granger. 

3.  That  if  this  deed  ever  had  any  operation  against  the 
*mortgage  assigned  to  the  plaintiff,  it  had  been  fully  satis-       \  *  420  1 
fied  by  the  perfect  indemnification  of  M.  against  all  the 

claims  of  W.  and  G. 

4.  That  if  the  premises  did  not  sell  for  enough  to  pay 
the  principal,  interest,  and  costs,  that  the  defendant  M. 
should  be  decreed  to  pay  the  costs  of  the  suit,  or  such  part 
thereof  as  the  proceeds  of  the  sale  did  not  satisfy. 

Oakley,  for  the  defendants. 

October  28^.  The  cause  stood  over  for  consideration 
until  this  day. 

THE  CHANCELLOR.  It  will  be  sufficient  to  mention  a 
few  facts,  to  be  selected  from  a  minute  detail  in  the  plead- 
ings and  proofs,  in  order  to  present  the  questions  that  arise 
for  consideration.  5»  ' 

Caleb  Johnson  gave  a  bond  and  mortgage  to  James  O. 
Wattles,  to  secure  the  payment  of  12,000  dollars. 
The  mortgage  was  dated  on  the  24th  of  June,  and 
registered  on  the  17th  of  July,  1817,  and  was  payable 
in  one  and  two  years.  The  mortgage,  as  W.  frequently 
confessed,  was  given  for  a  much  larger  sum  than  he  had  ad- 
vanced to  J.,  and  was  intended  to  cover  future  advances. 
On  the  second  day  of  August,  1817,  a  judgment  was  dock- 
eted, in  favor  of  W.,  against  /.,  for  2000  dollars,  and  thin 
judgment,  as  W.  also  confessed,  was  for  part  of  the  same 
debt,  secured  by  the  mortgage.  Upon  this  judgment,  and 
upon  three  other  judgments,  in  1817,  (but  all  of  them  sub- 
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1822.  equent  to  the  mortgage,)  executions  were  issued,  and  the 
v^-s^-*^'  mortgaged  premises  were  sold  on  the  20th  of  April,  1818 
The  lands  were  divided  into  four  parcels,  at  the  request  of 
the  creditors,  and  sold  separately.  The  first  parcel,  under 
the  earliest  of  the  four  judgments,  was  sold  to  William  H 
Sabin,  and  the  other  three  parcels,  under  all  the  four  judg- 
ments, were  sold  to  W.,  the  mortgagee,  who  took  the  sher- 
[  *  421  ]  ifTs  *deed,  and  had  it  recorded,  on  the  28th  of  April, 
1818.  There  was  no  notice  given  at  the  sale,  by  W.,  of 
his  claim  to  the  premises  under  the  mortgage,  or  that  the 
lands  were  sold  subject  to  it.  Neither  the  sheriff,  nor  his 
deputy,  nor  Sabin,  one  of  the  purchasers,  nor  several  other 
persons,  who  were  present,  and  very  attentive  to  all  that 
was  said  and  done,  heard  of  any  claim  set  up  under  the 
mortgage,  or  any  notice  given  of  it.  Only  one  witness 
heard  any  mention  made  of  the  mortgage  by  W.,  or  any 
other  person,  at  the  sale ;  and,  if  any  such  communication 
was  made,  it  was  a  private  and  not  a  public  communica 
tion.  The  sale  to  Sabin  was  first  in  the  order  of  time, 
but  the  sale  of  the  other  parcels  of  the  mortgaged  prem- 
ises was  immediately  after,  at  the  same  time  and  place ; 
and  the  whole  may  be  considered  as  one  connected  trans- 
action. Some  of  the  witnesses,  from  observations  of  W., 
conclude,  that  the  mention  of  the  mortgage,  publicly,  at  the 
sale,  was  intentionally  avoided ;  and,  before  the  sale,  W. 
had  repeatedly  mentioned,  to  different  persons,  that  he 
had  got  a  quit-claim  deed  from  Johnson  for  the  premises, 
and  that  the  title  was  absolute  and  complete  in  him ;  and 
he  produced  a  paper,  and  exhibited  it  as  the  deed.  W.  took 
possession  of  the  mortgaged  premises  soon  after  the  sale, 
and,  in  the  summer  of  1818,  he  said,  to  different  persons, 
that  the  property  had  been  conveyed  to  him,  and  that 
his  title  to  the  premises  was  perfect,  and  that  Sabin  was 
the  only  person  that  could  have  any  claim. 

Under  these  circumstances,  W.,  on  the  9th  of  November, 
1818,  assigned,  under  his  hand  and  seal,  the  bond  and 
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tnougage  of  Johnson,  and  the  premises  therein  described,        1822. 
to  the  plaintiff,  as  a  collateral  security,  for  a  bond  of  that  ^^*^~^-' 

date,  given  for  9331  dollars,  with  interest;  and  he  annexed  v, 

JOHNSON 
to  the  assignment  a  covenant,  that  there  was  then  due  on 

the  bond  and  mortgage  the  whole  amount  of  the  principal 
of  12,000  dollars.  The  assignment  was  so  far  a  secret 
transaction,  that  it  was  not  made  known  publicly,  at  or 
near  *the  mortgaged  premises,  which  are  in  the  village  ad-  [  *  422  ] 
joining  the  Onondaga  court-house,  until  the  autumn  of 
1820.  The  defendant  Morey  denies  any  knowledge  of  it 
until  then  ;  and  the  proof  that  it  was  not  publicly  known, 
and  the  presumption  that  it  was  not  known  to  the  defend- 
ant until  the  latter  part  of  the  year  1820,  is  clear  and  deci- 
sive. There  is  nothing  to  contradict  the  answer,  or  to 
weaken  the  conclusion  of  fact  which  is  stated  upon  this 
point.  It  was  recorded  in  the  book  of  mortgages  on  the 
12th  of  November,  1821. 

On  the  14th  of  June,  1819,  W.  bargained,  sold,  and 
quit-claimed  the  premises  to  the  defendant  M.  in  fee. 
The  deed  was  acknowledged  before  a  commissioner  on 
the  21st  of  July,  1819,  and  recorded,  as  a  deed,  the  13th 
of  January,  1821. 

Prior  to  this  deed  to  the  defendant,  Sabin  had  quit- 
claimed and  assigned  over  all  his  right  and  title  to  any 
part  of  the  mortgaged  premises  to  W.,  by  his  deed  of  the 
date  of  the  26th  of  May,  1819,  and  which  was  acknowl- 
edged on  the  same  day,  and  recorded  on  the  13th  of 
January,  1821. 

The  deed  to  the  defendant,  though  absolute  on  its  face, 
was  given  by  way  of  security  against  a  note  for  5000  dol- 
lars, which  the  defendant  had  endorsed  for  W.,  and  against 
a  bond  of  indemnity,  which  he  had  executed  with  W., 
to  one  A.  P.  Granger.  And  W.  had,  afterwards,  in  De- 
cember, 1819,  or  early  in  1820,  proposed  to  sell  the  land 
absolutely  to  the  defendant,  upon  certain  terms,  which 
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1822.       were  fulfilled  on  the  part  of  the  defendant,  but  not  on  the 

%>-«*->v~»^-''  part  of  W. ;  and  the  agreement  failed  in  its  execution. 

The  defendant,  since  the  execution  of  the  deed  to  him, 

oir'      has  been  in  possession  of  the  premises,  and  still  holds  them 

as  security  for  the  balance  due  to  him  from  Watt/es. 

Upon  these  facts,  I  am  of  opinion,  that  the  defendant  is 
entitled  to  be  satisfied,  out  of  the  mortgaged  premises,  to 
the  whole  extent  of  the  balance  due  to  him. 

[  *  423  ]  *1.  When  the  mortgage  was  assigned  to  the  plaintiff,  W. 

had  purchased  the  equity  of  redemption,  in  the  greatest 
part  of  the  premises,  upon  a  sale  on  execution.  He  had 
united  in  himself  the  legal  and  equitable  titles  to  all  but 
the  small  part  purchased  by  £a&m.  He  had,  also,  con- 
stantly declared,  that  the  equity  of  redemption  had  been 
previously  released  by  JbAmon,  and  Spin's  title  was,  af 
terwards,  assigned  to  him  for  a  nominal  consideration.  The 
weight  of  evidence  is,  that  W.  claimed  to  be  absolute 
owner  of  the  whole  of  the  premises,  prior  to  the  assign 
ment  of  the  mortgage,  and  we  know,  from  the  facts  in 
proof,  that  he  was  owner  of  the  legal  and  equitable  title, 
excepting  the  small  part  of  the  premises  covered  by  the 
sheriff's  deed  to  &z5tn. 

If  he  was  entire  owner  of  the  whole  title,  as  he  con- 
stantly averred,  before  and  after  the  sale,  then,  I  think,  the 
Where     the  principle  of  law  applies,  that  where  the  legal  and  equitable 

legal  and  equi-  .  -ii-i  •  •• 

table  titles  are  titles  are  united,  the  equitable  title  no  longer  exists ;  it  is 
t"r  is  Merged  in  merged  in  the  legal  title,  and  is  extinguished  by  the  unity 
AS°,™ I'mori-  of  seisin.  If  a  person  takes  the  legal  estate  by  mortgage, 
release  of^the  and  then,  by  his  own  act,  takes  the  equity  of  redemption, 
demotion"  the  anc^  vests  it  in  himself,  the  estate  is  discharged  from  the 
rated  *K\m,  encumbrance.  It  would  be  a  burden  to  no  purpose.  This 
gage^disch^g-  's  tne  S°°d  sense  and  reason  of  the  thing.  Where  debtor 
ed<  and  creditor  become  the  same  person,  there  can  be  no 

right  put  into  execution  ;  it  must,  of  course,  be  extinguish- 
ed This  is  the  general  rule,  both  at  law  and  in  equity  ; 
432 
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and,  in  equity,  the  merger  is  prevented,  and  the  distinction  1822. 

of  the  estates  preserved,  in  special  cases  only.     It  is  where  v«-^~v"-~^-/ 

the  intention  of  the  party  is  distinctly    declared  at  the  v. 

„.   .   .             .           ,  JOHNSON. 

time,  or  where  something  just  and  beneficial  requires  the  Bu(j  in  spe 


charge  to  be  preserved,  in  a  case  in  which  the  party  has 

not  declared,  or  cannot  declare  his  intention.     In  the  case  [*e  c"^gteed  thl° 

of  an  infant,  entitled  to  the  estate,  and,  also,  to  a  charge  upon  charg°  ™ay  be 

preserved      for 

it,  the  Court  will  keep  the  rights  distinct,  if  it  be  deemed  "•  benefit;  or, 

where  the  inten- 

rnost   beneficial    to  the    infant.      (Lord  Rosslun,  in  Lord  tion  of  the  par- 

ty is  expressly 

Compton  *\.   Oxenden.Z  Vesey,  jr.   261.   and   see,  also,  declared  .-u  the 

time. 

Thomas  v.  Kemish,  2  Vernon,  343.)     If  it  appear  indiffer-       r  #  494  i 

ent  to  the  party,  at  the  time  of  the  union,  whether  the 

charge   should  or  should  not   continue   to  subsist,  it  of 

course  sinks.     I  believe  there  is  no  instance  to  be  found, 

in  which  the  charge  has  ever  been  kept  on  foot  by  the 

Court,  when  third  persons  have  been  invited  to  deal  with 

the  party  on  the  legal  presumption  of  merger,  and  when  a 

fraud  would  be  committed,  if  the  merger  was  not  admitted 

to  operate  according  to  the  principles  of  law. 

The  question,  in  the  late  case  of  Forbes  v.  Mojfatt,  (18 
Pesey,  384.)  was  between  the  real  and  personal  represen- 
tatives of  John  Moffatt,  the  mortgagee,  and  the  whole  case 
proceeded  on  rights  growing  out  of  the  instrument  itself. 
There  was  a  mortgage,  in  that  case,  to  secure  the'  pay- 
ment of  27,000  pounds  to  A.,  and  of  13,000  pounds  to 
J.  M.  ;  and  the  mortgagor,  afterwards,  died,  and  devised 
all  his  estate,  real  and  personal,  to  /.  M.,  and  made  him 
his  executor.  The  bill  was  by  A.,  to  foreclose  the  mort- 
gage for  the  27,000  pounds,  and  it  charged,  that  /.  M. 
had  taken  possession  under  the  will,  and  became  absolute 
owner,  and  that  his  mortgage  was  thereby  extinguished. 
The  widow  and  representatives  of  J.  M.  insisted  that  the 
mortgage  for  the  13,000  pounds  was  still  subsisting,  and 
they  prayed  a  sale,  and  an  application  of  the  proceeds  to 
the  two  debts,  pari  passu.  The  master  of  the  rolls  held 
that  a  person  becoming  entitled  to  an  estate,  subject  to  a 
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1822.       charge  for  his  own  benefit,  may,  if  he  chooses,  take  the 
v— ^^s-**^  estate  and  keep  up  the  charge.     The  question   is  upon 

JAMKS  , 

v.  the   intention  of   the  person   in  whom   the  interests  are 

JOHNSON.  .      ,       T  .   . 

united.     In  most  instances,  it  is,  with   reference  to  the 

party  himself,  of  no  sort  of  use  to  have  a  charge  on  his 
own  estate ;  and,  where  that  is  the  case,  it  will  be  held  to 
sink,  unless  something  shall  have  been  done  by  him  to  keep 
it  on  foot.  There  was  no  such  marked  intention  in  that 
case  by  J.  M.,  and  it  was  concluded  to  be  for  the  benefit 
f  *  425  ]  of  his  personal  representatives,  *that  the  mortgage  should 
be  subsisting,  for,  otherwise,  there  would  be  priority  given 
to  the  other  mortgage,  and  all  the  debts  of  his  brother. 

These  equity  cases  never  could  have  contemplated  the 

preservation  of  the   mortgage,  after   the  mortgagee  had 

A  secret  as-  purchased  in  the  equity  of  redemption,  merely  to  enable 

signment  of    a      .  J 

mortgage,  by  a  him,  at  some  future  time,  to  assign  the  mortgage,  lying 

mortgagee, who     .....  .  . 

has   purchased  dead  in  his  possession,  to  a  creditor,  instead  of  giving  a 

the  equity  of  re-  .  .  .    . 

demption,   will  new  mortgage  in  his  own  name.     This  is  not  the  beneficial 

not  affcct  a  sub-  .    .  ..... 

tequeni  pur-  purpose  which  the  cases  have  in  view,  lor  it  is  pregnant 
with  fraud  and  imposition.  It  is  known  when  the  mort- 
gagee purchases  in  the  equity.  It  is  a  matter  of  record. 
He  declares  himself  owner,  and  acts  as  owner.  How  can 
mankind  deal  safely  with  him,  if  he  can,  at  any  time,  se- 
cretly assign  over  that  mortgage,  and  leave  no  trace  of  the 
assignment  for  inspection  ?  He  is  complete  owner  upon 
record,  for  he  appears  to  be  mortgagee  and  purchaser  of 
the  equity.  The  policy  of  the  law,  especially  in  the  re- 
cording counties,  of  which  the  county  of  Onondaga  is  one, 
is,  that  the  title  shall  appear  of  record ;  but,  by  this  new 
scheme  of  secret  assignments  of  the  mortgage,  after  the 
legal  and  equitable  titles  have  been  united,  and  that  union 
declared  of  record,  the  policy  of  the  law  would  be  frus- 
trated, and  a  purchaser  would  in  vain  endeavor  to  guard 
himself  against  this  springing  equity  in  some  assignee. 

If  Wattles  had  possessed  himself,  as  he  asserted,  of  a 
release  of  the  equity  of  redemption  from  Johnson,  I  should 
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conclude,  therefore,  that  the  mortgage  ought  to  be  consid-  1622. 
ered  as  extinguished,  and  not  kept  on  foot  for  any  pur- 
pose. There  was  no  reason  why  it  should  be,  and  it  was 
liable  to  be  secretly  assigned  to  the  prejudice  of  the  bona 
fide  purchaser.  There  was  no  declared  intention  of  W., 
at  any  time  before  the  assignment,  that  he  should  keep  the 
mortgage  as  subsisting.  All  his  declarations  were  that  he 
was  absolute  owner.  But  as  we  have  no  evidence  of  such 
a  release,  but  the  parol  declarations  of  W.}  I  do  not  think 
*(hat  evidence  sufficient,  as  between  the  present  parties.  [  *  426  \ 
We  have,  however,  perfect  proof,  that  he  owned  the  equity 
of  redemption,  under  the  sheriff's  sale,  to  the  greater  part 
of  the  premises,  when  he  assigned  the  mortgage.  The 
legal  and  equitable  titles  were  united,  pro  tanto ;  and  I 
see  no  reason  why  the  mortgage  should  not  be  so  far  ex- 
tinguished. Sabin,  who  owned  the  minor  part,  would  have 
had  to  contribute  ratably  only  towards  the  payment  of 
the  mortgage.  W.  could  not  have  been  permitted  to  have 
levied  the  whole  mortgage  upon  that  part ;  it  would  have 
been  deemed  unequal  and  unjust.  If  a  man  grants  a  tent- 
charge  out  of  all  his  lands,  and  afterwards  sells  the  lands 
by  parcels  to  divers  persons,  the  grantee  of  the  rent-charge 
shall  be  restrained  from  levying  the  whole  rent  on  one  of 
the  purchasers.  (1  Eq.  Cas.  Abr.  33.  pi.  5.)  It  would 
have  been,  in  this  case,  peculiarly  unjust,  because  W.  was 
present  when  Sabin  purchased  his  parcel  of  the  premises, 
and  he  gave  no  notice  of  his  encumbrance,  as  being  then 
subsisting.  He  had  even  declared  to  Sabin  himself,  before 
the  sale,  that  he  had  an  absolute  deed  of  the  property,  and 
showed  a  paper,  which,  he  said,  was  his  deed.  The  most 
that  W.  could  have  done,  would  have  been  to  levy  a  rata- 
ble proportion  of  the  mortgage  debt,  and  no  more,  upon 
the  part  purchased  by  Sabin ;  but  I  think  it  very  question- 
able, whether  he  could  have  been  permitted,  under  the  cir- 
cumstances, to  have  levied  any  part  of  the  debt  upon 
Sabin' s  property. 
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1822.  I*  m'ght,  also,  be  made  a  question,  whether  the  mort- 

^— •"-v-^*--'  gage  was  not  extinguished  as  to  the  whole  premises  by  the 

purchase  of  the  equity  of  redemption  to  a  part.     The 

Whether"'  a  Prmciple  °f  the  common  law  was,  that  an  entire  contract 

(•urchase^of  the  cou\&  not  De  apportioned.     Thus,  if  the  grantee  of  a  rent- 

oemption  to^a  charge  purchased  part  of  the  land,  out  of  which  the  rent 

premises,  by  a  issued,  his  remedy  was  extinguished,  because,  being  an  en- 

mortgagee,  will  J 

not    extinguish  tire  thing,  there  could   be  no  apportionment  of  a  rent- 

the  mortgage  as 

tothewhore?  charge.  (Lift.  s.  222.  and  Coke,  ib.)  However,  it  is  not 
J  *  427  ]  *necessary  to  pursue  this  last  suggestion  further,  nor  do  I 
mean  to  give  any  opinion  upon  it,  because,  whatever  oper- 
ation the  mortgage  and  the  assignment  of  it  might  have, 
as  between  the  plaintiff  and  Wattles,  who  assigned  it,  I 
am  entirely  satisfied,  that  it  could  not  be  set  up  by  ff.,  nor 
can  it  be  set  up  by  his  assignee,  to  the  prejudice  of  the 
rights  of  the  defendant,  who,  before  notice  of  the  assign- 
ment, dealt  with  W.  in  the  avowed  character  of  owner  of 
the  premises. 
Dealings  with  2.  It  is  an  obvious  principle  of  equity,  that  all  dealings 


before  notice  of  with  the  mortgagee,  even  in  his  character  of  mortgagee, 

an    assignment  TIT'-IT 

af  it,  are  valid,  before  notice  of  the  assignment,  are  valid.  (Williams  v. 
Sorrell,  4  F^esey,  389.)  Much  more  strongly  does  this 
rule  apply,  if  the  mortgagee  had  assumed  to  De  absolute 
owner  of  the  land,  and  had,  at  the  time  of  the  conveyance, 
purchased  the  entire  equity  of  redemption  to  the  whole 
premises.  This  was  the  case  at  the  time  of  the  execution 
of  the  deed  to  the  defendant.  It  would  be  a  mischief 
not  to  be  endured,  for  a  secret  assignee  to  be  able  to  do 
what  the  assignor  coald  not  have  done,  to  interpose  a  dor- 
mant mortgage,  and  destroy  the  title  of  the  bona  Jide  put 
chaser,  or  mortgagee  Suppose  W.  had  not  assigned  the 
mortgage,  and  had  given  a  mortgage  to  the  defendant, 
would  he  have  been  able,  afterwards,  to  bring  forward  his 
own  mortgage?  And  can  he  do  that  incirectly,  by  a  se- 
cret assignment,  which  he  could  not  do  directly?  The 
assignee  has  no  right  to  complain.  He  dealt  with  a  sus- 
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picious  instrument,  that  ought  to  have  put  him  upon  in- 
quiry. He  knew,  or  was  bound  to  know,  for  it  was  matter 
of  resord,  that  W.  had  purchased  in  the  equity  to  at  least 
three  fourths  of  the  premises ;  and  why  did  he  not  take  a 
new  mortgage  directly  from  W.,  and  put  it  upon  record  ? 
Why  did  he  not  record  the  assignment?  It  fell  within 
the  words  of  the  act  relative  to  the  military  titles.  (Sess. 
17.  ch.  1.)  "  Every  deed  and  conveyance,  (except  mort- 
gages duly  registered  according  to  law,)  of,  or  concerning, 
*or  whereby  any  of  the  said  lands  may  be  any  way  affected, 
in  law  or  equity,  shall  be  adjudged  fraudulent  and  void,  as 
against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  the  same  be  recorded,  &c."  The 
assignment  was  a  formal  deed,  and  comes  within  the  words 
and  within  the  policy  of  the  act.  It  was  the  only  way  by 
which  Wattles  could  be  prevented  from  practising  a  fraud; 
and  as  the  plaintiff  omitted  to  do  this,  until  November,  1821, 
he,  and  not  the  defendant,  ought  to  suffer  by  the  omission. 
The  registry  act  of  7  Anne,  c.  20.,  has  the  same  language 
with  ours ;  and,  in  the  case  of  Williams  v.  Sorrell,  the 
assignment  of  the  mortgage  was  duly  registered.  It  was 
there  held,  that  the  registry  of  the  assignment  was  not 
notice  to  the  mortgagor,  so  as  to  render  payments,  after- 
wards, to  the  mortgagee,  in  his  own  wrong ;  but  it  was 
admitted,  that  a  subsequent  purchaser,  or  mortgagee,  would 
be  bound  to  look.  This  point  is  decisive  in  favor  of  the 
defendant,  and  gives  his  deed,  taken  by  way  of  mortgage, 
the  preference  over  the  plaintiff's  title. 

3.  The  defendant's  deed  stands  good  as  a  mortgage  for 
the  two  objects  for  which  it  was  originally  given.  It  ought, 
also,  to  cover  the  balance  finally  due  to  the  defendant,  on 
the  dissolution  of  the  partnership,  and  the  settlement  of 
their  concerns.  It  appears  fully  in  proof,  that  IV.  proposed, 
in  December,  1819,  or  soon  thereafter,  to  sell  the  premises 
absolutely  to  the  defendant,  which  was  the  same  thing  as 
discharging  the  parol  defeasance  to  the  deed.  The  terms 

437 


1822. 

*"-N^-*> 
JAH£S 

V. 

JOHNSON. 


[  *  428  J 


Though  th« 
registry  of  an 
assignment  of  a 
mortgage  is  not 
notice  to  the 
mortgagor,  so 
as  to  render 
payments  made 
afterwards,  to 
the  mortgagee, 
in  his  own 
wrong;  yet,  it 
is  effectual  as 
regards  a  sub- 
sequent pur 
chaser  o  inort 
gagee 


428  CASES  IN  CHANCERY. 

1822.       °f  sa^e  were  performed,  in  a  great  degree,  on    he  part  oi 
the  defendant,  and  not  fulfilled  by  W.     This  might  have 
laid  a  just  foundation,  in  equity,  for  a  specific  performance 
of  the  agreement,  or  to  consider  the  deed  as  discharged 
from  the  defeasance  ;  but  that  is  not  the  point  before  me. 
The  defendant,  himself,  in  his  answer,  seems  to  be  content 
to  hold  the  land  only  by  way  of  security  for  his  genera 
balance  ;  and,  under  the  circumstances  of  this  case,  it  is 
just  and  reasonable,  that  the  deed   should  be  retained 
|  *  429  ]       *as  a  security  for  whatever   may  be  due  from    Wattles, 
arising  after,  as  well  as  before,  the  date  of  the  deed.     He 
was  treating  with  W.  all  this  time,  as  the  person  who  had 
the  absolute  right  and  title  to  make  the  deed,  and  without 
any  notice  of  the  assignment  of  the  mortgage,  or  that  any 
A   mortgage  claim  was  still  existing  under  it.     In  many  cas«s,  a  subject, 
be  held  asTe-  pledged  for  a  debt,  may  be  considered  as  a  security  for 
thery  loans,  Tf  further  loans.     Cases  to  this  point  were  referred   to  in 
right.  HendricJcs  v.  Robinson,  and  Brinckerhoff  v.  Marvin,  (2 


Johns.  Ch.  Rep.  309.  and  5  Johns.  Ch.  Rep.  326.)  and  I 
see  no  possible  objection  to  it,  if  no  intervening  right  ex- 
ists to  prevent  the  justness  of  the  application  of  the  rule, 
and  the  plaintiff  has  no  such  intervening  equity.  We  are  to 
presume,  that  further  debts  were  created,  or  advances  made, 
on  the  credit  of  this  original  security.  It  was  a  rule  of  the 
civil  law,  as  was  well  shown  by  the  Supreme  Court  of 
Massachusetts,  in  Jarvis  v.  Rogers,  (15  Mass.  Rep.  389.) 
that  if  the  debtor  pledged  property  to  secure  a  debt,  and, 
afterwards,  another  debt  was  contracted,  the  creditor  might 
retain  for  both  debts,  provided  there  was  nothing  to  nega- 
tive the  presumption  of  an  implied  contract,  that  the 
And  though  pledge  should  be  so  applied.  In  the  present  case,  the  deed 

the  deed  is  ab-   ,.,,'.'  ,     .        ,    ,. 

solute  in  terms,  being  absolute  in  terms,  and  the  defeasance,  by  agreement, 

and  the  defeas-  .  ..        .  -      .        .        , 

ance  is  by  Pa-  resting  in  parol,  the  application  of  the  deed,  as  a  security 
and  '  effectual,  for  future  responsibilities,  of  whatever  kind,  becomes  more 
parties*  "Then"  easy  and  flexible  ;  and,  as  between  the  parties,  it  is  perfectly 

plain,  that  it  ought  to  be  so  held.     It  is  only  when  tlw 
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rights  of  third  persons  are  prejudiced,  by  want  of  notice,  1822. 
&c.,  that  the  extension  of  the  security  is  prevented  ;  and 
here  the  plaintiff,  under  the  circumstances,  has  no  right  to 
complain,  considering  what  kind  of  security  he  took,  and 
from  whom,  and  that  no  notice  of  the  assignment  was  given, 
until  long  after  all  the  accounts  had  closed.  It  is  a  com- 
mon principle  of  the  Court,  said  Lord  Northington,  that 
wherever  a  purchaser  or  creditor,  for  valuable  consideration, 
has  got  possession  of  a  security  or  satisfaction  *for  his  [  *  430  J 
debt,  a  Court  of  equity  cannot  take  it  from  him,  unless 
there  is  a  superior  equity  on  the  other  side. 

The  equities  of  the  parties  to  the  security  of  the  fund 
are  not  equal.  All  the  circumstances  of  the  case  show  this. 
It  would  appear  to  me  to  be  unreasonable,  and  very  in- 
equitable, to  snatch  this  security  from  the  defendant,  who 
had  bestowed  all  requisite  vigilance,  and  placed  confidence 
where  he  had  a  right  to  place  it,  and  where  the  common 
sense  and  usages  of  mankind  would  have  placed  it,  in  the 
ostensible  owner,  claiming  to  be  owner,  and  showing  in 
himself  the  union  of  the  legal  and  equitable  titles.  And 
if  the  fund  is  to  be  taken  from  the  possession  of  the  de- 
fendant, on  whom  is  it  to  be  bestowed?  Can  it  be  on  the 
plaintiff,  who  took  an  assignment  of  a  mortgage,  with  a 
covenant  that  the  whole  face  of  it  was  due,  when  the'mort- 
gagee  was  at  the  time  in  possession,  and  avowing  himself 
to  be  the  absolute  owner,  and  when  the  records  of  the 
county  showed  that  he  had  purchased  in  and  extinguished 
the  equity  of  redemption  to  a  large  proportion  of  the  land, 
and  when  that  assignment  was  neither  made  known  to  the 
public  where  the  lands  lay,  nor  recorded  for  nearly  two 
years  thereafter,  and  the  assignee  was  suffered,  all  that 
while,  to  claim  and  deal  with  the  land  as  the  absolute 
owner,  and  to  impose  upon  the  public?  In  my  appre- 
hension, the  equity  of  the  two  cases  cannot  stand  a  com- 
parison. 

The   case   of  Mills  T.  Comstock  (5  Johns.    Ch.  Hep. 
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1822.  214.)  is  very  much  in  point,  and  the  doctrine  there  laid 
— *~^-^~s  down  goes  very  far  to  govern  this  case.  M.,  in  1807, 
gave  a  mortgage  to  //.,  and  in  1808,  he  conveyed  to  him 
the  equity  of  redemption.  In  1809,  H.  assigned  the  bond 
and  mortgage  to  the  defendant.  In  1816,  H.  sold  the 
premises  to  the  plaintiff,  who  was  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notice  of  the  assignment. 
The  mortgage  and  the  release  of  the  equity  of  redemp- 
tion were  recorded,  but  not  the  assignment,  though  the 
lands  lay  in  the  county  of  Onondaga.  The  defendant 
'  *431  ]  *was  proceeding  to  foreclose  the  mortgage,  and  I  held  that 
the  legal  and  equitable  title  being  united  in  //.,  the  latter 
was  merged  in  the  former,  and  that  the  assignment  of  the 
bond  and  mortgage  was  fraudulent  and  void  as  against  the 
plaintiff.  It  was  observed,  that  "every  person  dealing 
with  H.  had  a  right  to  presume,  and  was  chargeable  with 
notice,  that  H.  was  the  absolute  owner,  and  that  M.  had 
parted  with  his  equitable  title  by  his  last  deed,  as  he  had 
already  parted  with  his  legal  title  by  the  mortgage.  The 
legal  and  equitable  titles  had  united  in  H.,  and  the  latter 
had  of  course  merged  in  the  former.  When  the  defend- 
ant took  from  H.  an  assignment  of  the  bond  and  mortgage 
of  M.,  he  took  no  better  title  than  H.  himself  had,  in  the 
character  of  an  original  mortgagee,  and  he  was  chargeable 
with  notice  of  the  release  of  the  equity  of  redemption. 
Whatever  conveyance  H.  afterwards  made  of  his  interest 
in  the  premises,  that  conveyance  ought  to  have  been  re- 
corded, in  order  to  protect  the  party  against  subsequent 
bona  fide  purchasers  from  H.  But  the  defendant  did  not 
record  the  deed  of  assignment,  and  the  subsequent  pur- 
chaser from  H.  had  no  means  of  knowing  that  the  mort- 
gage was  still  regarded  as  subsisting." 

I  have  recently  had  another  case  before  me,  (Starr  \. 
p.  393.  Ellis,-\  decided  October  18th,)  in  which,  the  mortgage  and 
the  equity  of  redemption  having  been  united  by  purchase 
in  the  defendant,  he  afterwards  secretly  assigned  the  mort 
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gage,  and  then  sold  the  land  as  his  own.  I  held,  that  the  1822. 
mortgage  was  extinguished  by  the  union  of  the  titles,  and 
that  the  subsequent  assignment  was  fraudulent  and  void. 
The  abuse  to  which  these  clandestine  assignments  of  mort- 
gages (and  which,  in  judgment  of  law,  are  extinguished  by 
merger)  are  subject,  ought  to  impose  upon  persons  who 
traffic  in  such  securities,  the  duty  of  making  their  assign- 
ments, as  soon  as  possible,  matter  of  record.  If  they  do 
not,  it  is  their  own  fault  or  negligence,  and  they  ought  to 
suffer,  rather  than  the  subsequent  purchaser,  who  is  de- 
ceived by  appearances,  and  has  no  ^notice  or  record  to  [  *  432  ] 
guide  him.  I  am  more  and  more  inclined  not  to  extend 
equitable  refinements  upon  the  plain  common  law  doctrine 
of  merger.  They  never  have  been,  and  never  ought  to 
be,  carried  so  far  as  to  affect  a  subsequent  purchaser,  or 
judgment  or  mortgage  creditor,  without  notice. 

It  will  be  perceived,  that  I  have  not  laid  any  stress  on 
the  fact,  that  the  deed  to  the  defendant  was  recorded  as  a 
deed,  prior  to  the  record  of  the  assignment  in  the  registry 
of  mortgages.  The  rights  of  the  parties  in  respect  to 
each  other,  as  they  appear  upon  the  case,  had  become 
fixed  long  before  either  of  these  events.  Nor  can  it  be 
material,  in  any  view,  to  the  plaintiff,  that  the  defendant 
took  an  absolute  deed,  though  intended  as  a  mortgage,  in- 
stead of  a  mortgage  in  the  usual  form.  All  the  claim  and 
oretensions  of  the  plaintiff  are  founded  upon  the  prior 
registered  mortgage ;  and  if  the  defendant  had  taken  a 
mortgage,  and  registered  it,  the  pretensions  of  the  plaintiff 
would  have  been  the  same.  He  has  no  ground  of  com- 

A  deed    tut 

plaint  as  to  the  form  of  the  instrument.     A  deed  absolute  !olute  °"    ^ 

face  of  it,  ami 

upon  its  face,  though  taken  by  way  of  mortgage,  is  certainly  ^eg\stcred. "  a 
a  lawful  instrument,  and  the  party  is  only  subjected  to  the  as  a  mortgage, 

though    so    iii- 

hazard  of  having  it  defeated  by  a  subsequent  mortgage  tended,  is  icpai 

J  and   valid,  but 

duly  registered.  i»  liable  to  be 

defeated    by  a 

So,  the  defendant  might,  if  he  pleased,  have  insisted  on  subsequent 
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1822.  tae  production  of  the  mortgage,  and  that  the  record  of  it 
be  cancelled  before  he  accepted  of  a  deed.  This  was  a 
matter  resting  entirely  in  his  discretion.  The  law  will 
certainly  not  raise  any  presumption  against  the  integrity 
or  validity  of  the  purchase  from  a  person  in  possession, 
claiming  to  be  absolute  owner,  and  actually  uniting  in 
himself  the  legal  and  equitable  titles,  merely  because  the 
purchaser,  under  those  circumstances,  reposed  confidence 
in  the  sincerity  of  his  partner,  instead  of  acting  towards 
him  with  unremitting  jealousy  and  consummate  caution. 

I  shall,  accordingly,  direct  a  reference,  to  ascertain  the 

[  *  433  J       *amount  due  to  the  defendant,  and  then  order  a  sale  of 

the  mortgaged  premises,  to  pay  what  may  be  reported  and 

found  due,  with  the  costs  of  the  defence,  and  the  surplus, 

if  any,  to  be  applied  to  the  payment  of  the  plaintiff.     The 

plaintiff  has  not  shown  any  priority  of  title  to  the  fund  by 

Where,  on  a  reason  of  his  judgment  against  Wattles.     That  judgment 

tirecTTy  con-  was  entered  by  confession  upon  warrant  of  attorney,  and 

warrant  of  at-  required  a  particular  specification  of  the  consideration  of 


tne  judgment,  under  the  act  of  the  21st  of  April,  1818. 
not'S1fiIed!'°pur-  The  specification  that  was  made  and  filed  when  the  judg- 
t0it  ^is  ment  was  confessed,  was  defective,  and  did  not  fulfil  the 
'gaS  requisition  of  the  statute.  The  case  of  Lawless  v.  Hackett 
j?ud|S"c"redi-  (16  J°hns-  ReP-  1490  is  in  Point  ;  and  that  case  appeared 
to  me'  wnen  tne  same  question  arose  in  Brinkerhoff  v. 
Marvin>  (5  Johns.  Ch.  Rep.  320.)  to  have  given  the  true 
itors  are  consid-  construction  of  the  act.  And  if  the  specification  was  no. 

ered    and     re- 

garded as  cred-  given  as  the  act  required,  the  judgment  is  to  be  deemed 

itors  and    pur-  6  J 

chasers,  within  fraudulent,  in  respect  to  other  bona  fide  judgment  creditors, 

the  meaning  of  . 

the  act.  and  to  "  every  bona  fide  purchaser  for  a  valuable  considera- 

tion of  any  lands  affected  by  such  judgment."  The  de- 
fendant was,  doubtless,  a  purchaser  within  the  meaning  01 
that  act.  The  parol  defeasance  accompanying  his  deed, 
and  declaring  it  to  be  taken  by  way  of  security  for  debt, 
did  not  make  it  less  a  purchase,  and  it  was  ^e-'ainly  u 
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purchase  founded  on  a  valuable  consideration.  The  deed  1822. 
taken  by  the  defendant  was  within  the  terms,  and  within 
the  policy  of  the  act.  He  was  equally  within  the  mischief 
that  the  law  intended  to  prevent.  Can  we  suppose  that 
the  act  intended  to  protect  subsequent  judgment  creditors, 
and  subsequent  purchasers,  and  not  subsequent  mortgage 
creditors,  who  are  not  only  creditors,  but  actually  pur- 
chasers of  the  legal  estate?  I  cannot  admit,  that  there 
remains  any  doubt  as  to  the  application  of  the  statute  to 
the  case  of  the  defendant ;  jjrid  if  so,  the  amended  specifi- 
cation, filed  in  August,  1819,  subsequent  to  the  defendant's 
deed,  cannot  affect  him,  for  he  had  become  vested  with  the 
*better  title.  Even  if  he  had  notice  of  the  judgment  prior  [  *  434 
to  his  deed,  it  could  not  have  weakened  his  right  to  the 
protection  of  the  statute.  Every  subsequent  purchaser  and 
judgment  creditor  may  be  supposed  to  have  notice  of  the 
judgment,  for  it  was  docketed,  and  if  such  notice  was  of 
any  avail,  it  would  have  entirely  frustrated  the  effect  of 
the  statute. 

It  was,  therefore,  declared,  that  the  defendant  was  enti- 
tled to  hold  the  land  under  his  deed,  as  a  valid  security 
for  the  objects  for  which  it  was  originally  taken,  and  for 
the  balance  due  on  the  dissolution  of  the  partnership  be- 
tween him  and  W.,  in  December,  1819,  and  to  receive 
payment  out  of  the  proceeds  of  the  mortgaged  premises 
prior  to  and  in  preference  of  any  claim  or  demand  of  the 
plaintiff  stated  in  his  bill ;  and  a  reference  was  directed  to 
ascertain  the  balance  due  to  the  defendant,  with  interest, 
and  with  liberty  for  the  master  to  assume  the  settlement 
mentioned  in  the  case,  if  the  same  should  appear  to  have 
been  fairly  made  and  assented  to,  and  to  'include  certain 
items  of  account  stated  as  not  being  included  in  that  set- 
tlement, if  it  should  appear  to  him  that  the  same  ought  to 
be  allowed ;  and  that  upon  the  report  being  made  and 
confirmed,  a  sale  of  the  premises  be  had,  and  the  debt  and 
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182-2.  costs  of  the  defendant  first  paid  out  of  the  proceeds,  and 
the  residue  applied  towards  satisfaction  of  the  plaintiffs 
debt  against  Wattles,  and  his  costs  of  this  suit. 

Decree  accordingly 


[*435]       *S.  TITUS,  Administrator  of  TITUS,  against  VELIK 

and  others. 

Where  a  bill  for  a  foreclosure  was  filed  by  a  second  mortgagee,  and 
the  first  and  third  mortgagees  were  made  parties,  but  the  latter  did 
not  disclaim,  or  offer  to  release :  Held,  that  the  third  mortgagee 
was  not  entitled  to  have  his  costs  paid  until  after  the  plaintiff  waa 
first  paid  his  debt  and  costs. 

THE  bill  was  filed  by  a  second  mortgagee  for  a  fore- 
closure and  sale  ;  and  the  first  and  third  mortgagees  were 
made  parties ;  but  they  did  not  disclaim,  nor  was  any  re- 
lease tendered  by  them,  before  suit. 

The  third  mortgagee  now  applied  to  have  his  costs  paid 
to  him,  before  the  plaintiff  was  paid. 

T.  J.  Oakley,  in  support  of  the  application,  cited 
Kenebal  v.  Scrafton,  13  Ves.  370,  and  Catlin  v.  Horned, 
3  Johns.  Ch.  Rep.  61. 

D.  S.  Jones,  for  the  plaintiff. 

THE  CHANCELLOR  said,  that  the  costs  must  be  denied, 
until  the  plaintiff  was  first  paid  his  debt  and  costs.     In  the 
case  of   Catlin  v.  Harned,  the  junior  encumbrancer  d  s 
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claimed.  Here  the  defendant  did  not,  and,  of  course,  it 
must  be  presumed,  that  he  would  not  have  released  to  the 
plaintiff,  had  he  been  asked  to  do  so.  There  is  no  good 
reason  why  he  should  have  his  costs,  to  be  paid  by  the 
plaintiff,  in  case  the  fund  falls  short.  In  Kenebal  v.  Scraf- 
ton,  the  first  mortgagee,  who  filed  his  bill,  and  foreclosed, 
had  his  costs,  though  the  fund  proved  insufficient  to  pay  all 
the  mortgagees. 

Motion  denied. 
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'THOMPSON  against  HARDMAN. 


[*43b 


On  a  bill  for  o.  partition,  this  Court  being  authorized  by  the  statute  to 
decree  a  sale,  where  Courts  of  law  are  authorized,  or  where  the 
ends  of  justice  require  it,  may  decide  on  the  necessity  of  a  sale, 
upon  the  report  of  a  master,  as  well  as  of  commissioners ;  and 
where  the  master  reports  that  a  sale  is  necessary,  commissioners 
will  be  appointed  to  sell  and  convey. 


BILL  for  a  partition,  taken  pro  confesso. 

J.  Radcliff,  for  the  plaintiff,  moved  for  a  reference  to  a 
master,  to  examine  and  report  whether  the  premises  could 
be  divided,  without  great  prejudice  to  the  owners,  it  being 
suggested  that  they  could  not,  and  that  a  sale  would  be 
necessary,  as  the  premises  consisted  of  a  house  and  lot  in 
the  city  of  New-  York. 

THE  CHANCELLOR.  By  the  statute,  (1  N.  R.  L.  514. 
s.  16.)  the  Court  of  Chancery,  in  cases  of  partition  pend- 
ing therein,  may  decree  a  sale  of  the  premises,  in  such 
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1822.       cases  as  Courts  of  law  are  authorized  by  the  act,  or  when 

<v-*^v—**-^  the  ends  of  justice  shall  require  it.     By  the  act,  Courts  of 
THOMPSON      .  .      .      . 

v.  law  are  authorized  to  order  a  sale,  when  the  commissioners 

shall  return  that  a  partition  cannot  be  made  without  great 
prejudice.  The  question  is,  whether  this  Court  can  ascer- 
tain the  situation  of  the  premises,  and  the  necessity  of  a 
sale,  by  the  report  of  a  master,  as  well  as  of  commission- 
ers. A  master  is  the  ordinary  and  proper  officer  for  such 
duties,  and  he,  doubtless,  can  perform  the  trust  more  conve- 
niently than  two  or  more  commissioners.  But  as  the  sale 
is  a  power  given  by  the  statute,  it  may  be  well  doubted 
whether  a  master  would  have  authority  to  execute  convey- 
ances to  the  purchasers.  If  a  master  was  the  only  person 
[  *  437  ]  *to  be  employed,  the  Court  would  be  obliged  to  compel  the 
parties  to  convey,  which  may  lead  to  great  inconvenience 
and  delay.  If  that  course  was  to  be  pursued,  the  master 
might  perform  all  the  duties  preparatory  to  the  execution 
of  the  conveyances ;  but  to  convey  without  the  act  of  the 
parties,  and  by  the  authority  given  by  the  statute,  it  would 
seem  to  be  the  safer  and  better  construction  of  the  statute, 
that  commissioners  must  be  appointed  to  sell  and  convey, 
according  to  the  course  prescribed  to  the  Courts  of  law. 

The  chancellor,  accordingly,  allowed  a  reference  to  a 
master,  to  make  the  requisite  report,  but  afterwards  ap- 
pointed commissioners  to  sell  and  convey. 
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1822. 

*^s~*» 

HAGGEKTY 

v. 
PALMER. 


HAGGERTY  and  others  against  PALMER  and  others. 

[Approved,  8  Edw.  278.    Followed,  1  Edw.  146;  1  Paige  315;  5  Id.  21.     Criticised, 

6  Cow.  110, 115  n.    Distinguished,  2  Edw.  65.] 
Goods  were  sold  at  auction,  in  the  city  of  New-York,  to  be  paid  for 

in  approved  endorsed  notes  at  four  and  six  months ;  and  it  is  the 
usage  in  that  city,  where  goods  are  so  sold,  to  deliver  them  to 
the  buyer  when  called  for,  and  for  the  vendors  afterwards  to  send 
for  the  notes.  The  vendee,  after  he  had  received  the  goods,  be- 
fore he  was  called  on  for  the  notes,  according  to  the  terms  of  the 
sale,  stopped  payment,  and  assigned  over  the  goods,  with  other 
property,  hi  trust,  to  pay  certain  favored  creditors :  Held,  that  the 
delivery  of  the  goods  by  the  vendors  was  conditional,  and  the 
vendee  a  trustee  for  them  until  the  notes  were  delivered ;  that  the 
assignment  by  the  vendee  was  voluntary  and  fraudulent,  and  did 
not  defeat  the  equitable  lien  of  the  vendors ;  there  being  no  inter- 
vening purchaser  for  a  valuable  consideration,  without  notice. 


BILL  for  an  injunction,  filed  June  13th,  1822.     The    November  28. 
.naterial  facts  were  admitted  in  the  answer. 

The  plaintiffs,  on  the  23d  and  27th  of  May  last,  sold  at 
auction,  to  the  defendant  Palmer,  a  quantity  of  goods,  to 
be  paid  in  approved  endorsed  notes  at  four  and  six  months. 
*It  is  the  usage  in  New-  York,  where  goods  are  soid  at  auc-  [  *  438  ' 
tion  for  approved  notes,  to  deliver  the  goods  to  the  buyer 
when  called  for,  and  to  send  for  the  notes  afterwards.  ,  The 
goods  were  accordingly  delivered  to  Palmer,  and  on  the 
first  of  June,  the  plaintiffs  sent  for  the  notes,  according  to 
the  terms  of  sale,  when  it  was  discovered  that  P.  had  stop- 
ped payment,  and  had,  on  the  30th  or  31st  of  .May,  as- 
signed over  his  property,  including  the  goods  so  purchased, 
or  the  part  not  already  sold  by  him,  to  the  defendants 
Jcwett  fy  Halsey,  in  trust,  to  pay  certain  favorite  creditors, 
of  whom  his  father-in-law  was  one.  The  notes,  therefore, 
could  not  be  delivered,  and  the  assignees  sold  the  goods, 
assigned  and  delivered  to  them,  and  which  were  so  pur- 
chased of  the  plaintiffs,  and  have  in  hand  the  proceeds, 
amounting  to  394  dollars  and  51  cents,  which,  they  ad- 
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1822.       milled  in  iheir  answer,  were  held  subjecl  lo  Ihe  order  ol 

v— ^•v-'wx  the  Court. 
HAOGERTT 
v. 

D.  B.   Ogden,  for  the  plaintiffs. 
Griffin,  for  Ihe  defendants. 

X 

THE  CHANCELLOR.  Upon  Ihis  case,  I  am  of  opinion, 
that  the  defendants  must  account  for  those  proceeds  to  the 
plaintiffs.  The  delivery  of  the  goods  was  conditional,  and 
taken  by  the  defendant  P.  as  a  trustee  for  the  plaintiffs, 
unlil  the  delivery  of  the  notes.  The  voluntary  assignment 
and  delivery  of  these  goods,  in  the  character  of  an  insol- 
vent debtor,  to  J.  fy  H.,  to  pay  other  creditors,  was  an  act 
of  fraud,  and  ought  not  to  deprive  the  plaintiffs  of  iheir 
equitable  lien,  in  a  case  where  there  is  no  intervening 
claim  of  a  purchaser  for  valuable  consideration.  If  the 
goods  had  been  fairly  sold  by  P.,  or  if  the  proceeds  had 
been  actually  appropriated  by  the  assignees,  before  notice 
of  this  suit,  and  of  the  injunction,  the  remedy  would  have 
been  gone.  But  while  the  goods  are  in  the  possession  or 
f  *  439  ]  *under  the  control  of  P.,  or  of  his  voluntary  assignee,  the 
plaintiffs  have  the  equitable  lien  and  the  better  right.  The 
cases  under  the  English  bankrupt  acts  do  not  strictly  ap- 
ply, for  the  statute  of  1 1  and  12  Geo.  III.  ch.  8.  declares,  that 
goods  placed  under  the  order  and  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true  owner,  shall  pass  to  the 
assignees.  This  is  a  proper  rule,  under  the  bankrupt  sys- 
tem, to  prevent  fraud  and  collusion.  But  in  a  case  like 
the  present,  when  the  purchaser  knew  of  the  usage,  and  that 
the  delivery  of  the  goods  before  the  delivery  of  the  notes 
was  a  deposit  in  trust,  and  well  understood  to  be  upon 
condition  of  a  delivery  of  Ihe  notes,  it  would  be  very  pro- 
ductive of  fraud,  lo  give  Ihe  same  force  and  effect  to  a 
voluntary  assignment,  made  for  partial  purposes,  and  to 
the  exclusion  of  the  real  owner.  None  of  the  authorities 
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referred  to  appear  to  require  us  to  go  this  length,  and  they 
are  all  distinguishable  from  the  present  case. 

L  shall  accordingly  decree,  that  the  assignees,  J.  ty  H., 


.  LOWKRRK 

account  for  the  proceeds  in  their  possession. 

Decree  accordingly. 


CORNING  and  others  against  LOWERRE. 

In  injunction  granted  to  restrain  a  defendant  from  obstructing  a 
street  in  the  city  of  New-  York,  by  building  a  house  thereon ;  it  being 
not  only  a  public  nuisance,  but  producing  a  special  injury  to  the 
plaintiffs,  by  affecting  the  enjoyment  of  their  property  in  the  vi- 
cinity, and  the  value  of  it. 

BILL  for  an  injunction  to  restrain  the  defendant  from 
obstructing  Vestry  street,  in  the  city  of  New-  York,  and 
averring  that  he  was  building  a  house  upon  that  street,  to 
*the  great  injury  of  the  plaintiffs,  as  owners  of  lots  on  and  [  »  440  ] 
adjoining  that  street,  and  that  Vestry  street  has  been  laid 
out,  regulated,  and  paved,  for  about  twenty  years. 

C.  Graham,  for  the  motion. 

THE  CHANCELLOR  distinguished  this  case  from  that  of 
The  Attorney- General  v.  The  Utica  Insurance  Company,  (2 
Johns.  Ch.  Rep.  371.)  inasmuch  as  here  was  a  special 
grievance  to  the  plaintiffs,  affecting  the  enjoyment  of  their 
property,  and  the  value  of  it.  The  obstruction  was  not 
only  a  common  or  public  nuisance,  but  worked  a  special 
injury  to  the  plaintiffs. 

Injunction  granted. 
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1822. 

-x 
f 

In  the  Matter  of  P.  M'CLEAN,  a  Lunatic 

[See  1  Paige,  583.] 

On  the  petition  of  a  lunatic,  for  the  discharge  of  his  commito-e,  or 
the  ground  of  returned  sanity,  it  is  in  the  sound  discretion  of  the 
Court  to  allow  him  to  traverse  the  inquisition,  or  to  try  the  question 
on  a  feigned  issue ;  and,  where  the  lunacy  was  satisfactorily  es- 
tablished, in  the  first  instance,  and  the  opinion  of  the  Court,  after 
repeated  applications  of  the  party  for  a  discharge  of  his  committee, 
remained  unchanged,  the  trial  of  the  question  was  directed  to 
be  at  the  expense  of  the  lunatic,  or  his  friends,  and  not  at  the 
charge  of  his  estate,  which  consisted  of  personal  property  only 
acquired  by  the  industry  and  skill  of  his  wife,  and  barely  sufficient 
for  the  maintenance  of  herself  and  children,  and  of  her  husband. 

ON  the  4th  of  May,  1821,  the  petition  of  Mary 
M' Clean,  of  Hudson,  was  presented  to  the  Court,  stating, 
that  her  husband,  Peter  M'  Clean,  then  was,  and,  for  seve- 
ral years  before,  had  been  deprived  of  his  reason,  so  as  to 
f  *  441  j  #be  unfit  to  govern  himself,  or  manage  his  affairs,  and  pray- 
ing for  a  commission  of  lunacy. 

A.  L.  Jordan,  in  support  o*  the  petition,  read  the  affida 
vits  of  four  persons,  stating  their  acquaintance  with  P. 
M' Clean  for  many  years,  and  his  behavior,  words,  and 
actions,  at  various  times,  from  which  they  considered  him 
as  insane.  That  he  had  been  confined,  several  times,  on 
account  of  his  lunacy,  at  H.,  and  at  the  hospital  in  the  city 
of  New- York;  and,  from  the  numerous  instances  of  his 
strange  and  inconsistent  conduct  and  conversations,  some 
of  which  were  related,  they  had  no  doubt  of  his  lunacy, 

A  commission  of  lunacy  was,  accordingly,  issued,  di- 
rected to  Elisha  Jenkins,  James  Strong,  Joseph  D.  Munell. 
James  Hyatt,  and  Rufus  Reed,  of  Hudson.  And  an  in- 
quisition was  taken  in  the  presence  of  the  three  commis- 
sioners first  named,  on  the  10th  of  May,  1821,  and  signed 
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by  them  and  twenty-two  jurors,  finding  P.  M.  a  lunatic,  1822. 
and  that  he  had  been  a  lunatic  for  eleven  years  past,  and 
upwards.  That  he  never  owned  any  real  property.  That 
his  personal  property,  nearly  all  of  which  had  been  ac- 
quired by  his  wife,  since  his  lunacy,  by  her  industry  and 
skill,  in  managing  a  shop  of  dry  goods  and  millinery,  in 
ft.,  amounted  to  about  1300  dollars.  That  she  has  the 
charge  of  her  three  younger  children,  and  has  provided 
principally  for  their  support ;  and  that  he  had  a  daughter, 
by  a  former  wife,  who  had  lately  died,  leaving  three  chil- 
dren, &c. 

The  inquisition  was  filed  the  25th  of  June,  1821,  and 
Robert  A.  Barnard,  and  John  Tollman,  of  H.,  were  ap- 
pointed a  committee  of  the  person  and  estate  of  the  luna- 
tic; and,  on  the  7th  of  July  following,  a  recognizance, 
with  surety,  in  the  sum  of  1500  dollars,  was  taken  and 
filed.  On  the  7th  of  December,  1821,  the  committee  filed 
an  inventory  of  the  property  of  the  lunatic,  under  oath,  by 
which  it  appeared,  that  the  total  amount  of  his  personal 
*estate,  after  deducting  debts,  amounted  to  2386  dollars  [  *  442  ] 
and  8  cents,  which  consisted  chiefly  of  the  goods  in  the  ' 
shop,  and  that  the  wife,  by  her  industry  and  management 
of  it,  might  maintain  the  lunatic  and  her  family 

January  10,  1822.  Application  was  made,  in  behalf  of 
the  lunatic,  to  discharge  his  committee,  on  the  ground  of 
his  returned  sanity.  Numerous  affidavits,  which  had  been 
previously  served  on  the  committee,  were  read  in  support 
of  the  petition.  The  committee  produced  a  great  number 
of  affidavits,  of  very  respectable  persons,  who  had  known 
the  lunatic  and  his  family  for  fifteen  years  past,  all  of  whom 
stated  their  belief  of  his  continued  insanity  eleven  years 
past,  and  that  he  was,  at  present,  unfit  to  have  the  control 
of  his  property.  Three  respectable  physicians  of  //.  stated, 
that  they  had  known  the  lunatic  for  more  than  ten  years 
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1822.       Past»  ancl  frequently  attended  him,  and  were  clearly  of 
opinion,  that  he  had  been  and  was  insane. 

THE  CHANCELLOR  granted  an  order,  declaring,  that  the 
proof  of  the  returned  sanity  of  M.  was  utterly  insufficient 
and  fully  contradicted,  and  the  proof  of  his  lunacy  en- 
tirely satisfactory,  and  that  it  was  confirmed  by  conver- 
sation with  him ;  and  that  the  motion  was,  therefore, 
denied. 

May  7,  1822.  The  petition  of  the  lunatic  was  again 
presented,  stating,  that  he  was  of  sound  mind,  and  praying 
that  the  committee  of  his  person  and  estate  might  be  dis- 
charged. This  petition  was  accompanied  with  the  affida- 
vits of  above  forty  persons,  residing  in  Albany,  all  of  whom 
stated,  that  they  had  been  acquainted  with  M.,  some  foi 
several  years,  others  for  five  or  six  weeks,  and  others  since 
November  last ;  and  that  they  had  not  seen  or  discovered 
any  insanity. 

*  443  ]  *THE  CHANCELLOR.     I  am   still  of  opinion,  that  the 

petitioner  is  in  a  state  ol  confirmed  and  unchanged  luna- 
cy ;  yet,  in  order  to  give  satisfaction  to  those  persons  who 
appear  to  entertain  a  different  opinion,  I  will  give  the  pe- 
titioner an  opportunity  to  traverse  the  former  inquisition,  or 
to  try  the  question  of  returned  sanity,  upon  a  feigned  issue. 
The  granting  the  one  or  the  other,  no  doubt,  rests  in  sound 
discretion ;  and,  as  the  estate  of  the  lunatic  was  acquired 
by  the  industry  and  prudence  of  the  wife,  and  is  necessary 
for  the  maintenance  of  her  and  her  children,  as  well  as  ol 
her  husband,  he  ought  not,  in  a  case  in  which  the  lunacy 
was  so  satisfactorily  established,  in  the  first  instance,  and 
appears  to  be  of  such  an  inveterate  and  obstinate  nature, 
to  have  a  trial,  at  the  expenss  of  the  property,  which  is 
nominally  in  the  hands  of  the  committee,  though,  in  facj, 
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by  their  judicious  arrangement,  under  the  actual  superin-  1822. 
tendence  of  the  wife.  If  he  succeeded  to  make  out  his 
sanity,  and  the  committee  should  be  discharged,  the  peti- 
tioner would,  of  course,  be  enabled  to  defray  the  expense 
out  of  the  estate.  But,  if  it  should  be  otherwise,  the  ex- 
periment, in  a  case  so  strongly  marked,  and  in  which  my 
judgment,  on  the  proof,  is  so  decidedly  against  him,  ought 
to  be  made  at  his  own  expense,  or  with  the  aid  of  such 
persons'  as  appear  to  take  an  interest  in  his  favor.  To 
allow  a  traverse,  or  issue,  at  the  charge  of  the  estate  of  the 
lunatic,  would  be  liable  to  abuse,  for  he  would  always  be 
able  to  procure  any  kind  of  assistance,  and  maintain  a 
ceaseless  litigation,  when  resort  could  be  had  to  the  funds 
in  the  hands  of  his  wife.  I  ought  not  to  permit  them  to 
be  exhausted  in  litigation,  without  some  solid  grounds,  or 
contrary  to  my  own  judgment  and  convictions. 

I  shall,  accordingly,  direct,  that  a  traverse,  or  feigned 
issue,  under  the  direction  of  his  counsel,  be  made  up  and 
prepared,  in  conjunction  with  the  committee,  according  to 
the  course  and  practice  of  the  Court,  to  try  the  question, 
whether  Peter  M*  Clean  be  a  lunatic,  or  of  unsound  mind, 
*and  mentally  incapable  of  managing  his  affairs ;  and  that  [  *  444  J 
it  be  tried  at  the  next  Columbia  circuit,  but  at  the  expense 
of  the  petitioner ;  and  that  the  cost  and  expense  thereof 
be  not  charged  against  his  estate,  which  is  in  the  hands,  or 
under  the  control,  of  the  committee. 

Order  accordingly. 

November  12,  1822.  The  petition  of  the  lunatic  was 
again  presented,  praying  that  the  commission  might  be 
superseded.  The  petition  was  accompanied  with  the  affi- 
davits of  twenty-nine  persons,  deposing  generally,  from  a 
short  and  recent  acquaintance  with  the  petitioner,  that 
they  do  not  discover  any  marks  or  evidence  of  insanity. 

THE  CHANCELLOR  made  an  order  to  the  effect  of  the     /*««•*«•  9. 
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1822.  one  °f  tne  ^th  °f  May  last,  and  declared,  that  the  reasons 
stated  in  that  order,  why  the  petitioner  should  be  lelieved 
only  on  the  terms  mentioned  in  the  order,  still  existed ; 
and  that,  after  the  confirmed  and  inveterate  lunacy  of 
above  eleven  years,  and  fatal  to  the  peace  and  interest  ot 
his  wife  and  children,  it  would  be  unjust,  and  contrary  to 
the  duty  of  the  Court  to  grant  relief,  except  upon  the 
terms  stated  in  that  order. 

Order  accordingly. 


[*  445  ]  *RICHARDS  against  SALTER  and  others. 

A  bill  of  interpleader  may  be  filed,  though  the  party  has  not  been 
sued  at  law,  or  has  been  sued  by  one  only  of  the  conflicting  claim- 
ants, or  though  the  claim  of  one  of  the  defendants  is  actionable  at 
law,  and  that  of  the  other  in  equity. 

On  a  bill  of  interpleader,  the  right  may  be  decided  in  favor  of  one 
defendant,  against  the  other ;  and  if  one  defendant  establishes  a 
title,  and  the  other  makes  default,  the  Court  will  decree  paymont 
to  the  one,  and  award  a  perpetual  injunction  against  the  other. 

Where  one  of  the  defendants  was  held  entitled  to  the  fund,  which 
had  been  paid  into  Court  by  the  plaintiff,  on  obtaining  an  injunc- 
tion against  the  suit  at  law,  the  other  defendant,  who,  by  setting 
tip  a  groundless  claim,  had  compelled  the  plaintiff  to  resort  to  a 
bill  of  interpleader,  was  ordered  to  pay  the  costs  of  the  other  de- 
fendant, whose  claim  was  established  ;  and,  also,  the  costs  of  the 
plaintiff,  in  this  Court,  and  in  the  suit  at  law,  which  were  directed 
to  be  paid  out  of  the  fund  in  Court  in  the  first  instance.  And  the 
plaintiff,  having  offered  to  pay,  on  being  indemnified,  and  that 
being  refused,  had  filed  his  bill,  with  reasonable  diligence,  was  not 
charged  with  interest  on  the  money  deposited  in  Court. 

io.  BILL  of  interpleader,  filed  September  17th,  1821,  sta- 
ting, that,  on  the  26th  of  June,  1821,  the  plaintiff  pur 
chased  of  the  defendant  Salter  a  cargo  of  coal,  then  or 
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*?oard  of  a  vessel,  at  ten  dollars  per  chaldron,  amounting  1822. 
10  1125  dollars,  payable  in  a  note  at  thirty  days.  The 
coal  was  delivered  to  the  plaintiff,  who  paid  S.  one  hun- 
dred dollars  on  account.  That  the  defendants  P.  fy  S. 
Schermer/iorn,  afterwards,  issued  an  attachment  against 
William  Williams,  as  an  absent  debtor,  and  the  defendants 
Ferdon  fy  Brown  caused  another  attachment  to  be  issued 
against  W.,  as  an  absconding  debtor,  and  warrants  were 
issued,  in  the  usual  form,  to  the  sheriff  of  New-  York,  who 
gave  notice  to  the  plaintiff  not  to  pay  over  to  any  person, 
except  the  sheriff,  any  property  or  money  of  W.,  and  the 
^plaintiff  was  informed  by  the  sheriff,  and  the  attorneys  of  f  *  446  ] 
the  defendants  P.  fy  S.  Schermerhorn,  and  F.  8f  B.,  thai 
the  coal  so  purchased  by  him  was  the  property  of  TV.,  foi 
whom  the  defendant  *S".  was  only  an  agent,  and  that  the 
plaintiff  would  be  held  liable,  if  he  paid  the  residue  of  the 
money  to  Salter.  That  the  plaintiff  applied  to  the  de- 
fendants for  leave  to  pay  the  money  to  Salter,  without  re- 
sponsibility ;  and  he,  also,  applied  to  Salter,  to  relieve  01 
secure  him  against  the  operation  of  the  attachment,  and 
any  further  responsibility,  which  they,  respectively,  refused 
to  do ;  and  that  Salter  had  commenced  a  suit  at  law 
against  the  plaintiff  to  recover  the  money.  The  plaintiff 
averred,  that  he  has  always  been  ready  to  pay  the  money, 
if  he  could  safely  do  so,  and  offered  to  pay  it  into  Court. 
He  prayed  for  an  injunction  to  restrain  the  suit  at  law,  and 
foi  relief  generally.  The  bill  was  accompanied  with  the 
usuai  affidavit,  denying  any  collusion  and  indemnity,  &c. 
Upon  the  plaintiff's  paying  the  money  into  Court,  an  in- 
junction was  granted. 

The  defendant  Salter  answered,  admitting  the  facts 
stated  in  the  bill,  and  stating,  that  the  cargo  of  coal  was 
shipped  to  him  by  W.,  but  the  net  proceeds  were  directed 
!•»  be  paid  to  William  Cole,  of  Baltimore,  to  whom  W 
was  indebted;  and  he  set  forth  the  bill  of  lading, .letter  of 
Advice,  &c.  He,  also,  set  forth  his  account  for  disburse- 
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1822.  ments  and  expenses,  amounting  to  754  dollars  and  4r> 
cents,  for  which  he  claimed  to  have  a  lien  on  the  proceeds 
of  the  cargo,  in  Court.  He  stated,  further,  that  the  at- 
tachments issued  had  been  levied  on  another  cargo  of  coal, 
under  similar  circumstances,  and  a  claim  of  property  hav- 
ing been  interposed  by  him,  and  tried  before  the  sheriff,  it 
was  decided  in  his  favor. 

The  bill  was  taken  pro  confesso  against  the  other 
defendants 

Novemjer  27,  1822.  The  cause  was  brought  to  a  hear 
ing  on  the  bill  and  the  answer  of  Salter. 

[  •  447  J  *C.  W.  Sanford,  for  the  plaintiff. 

Wells,  contra.  He  cited  2  Bro.  149.  1  Dickens,  291. 
2  Ves.  jr.  101.  6  Fes.  418.  2  Vex.  8f  Beames,  412. 

THE  CHANCELLOR.  This  suit  is  brought  to  a  hearing 
upon  the  bill  and  answer  of  the  defendant  Salter ;  the  bill 
as  to  the  other  defendants  being  taken  pro  confesso. 

There  can  be  no  doubt,  that  the  bill  of  interpleader  was 
filed  in  a  case  proper  for  it.  The  defendants  respectively 
claimed  the  debt  in  question,  and  had  forbidden  the  plain- 
tiff to  pay  over  the  money  to  the  adverse  claimant,  and  al» 
indemnity  to  the  plaintiff  was  denied,  and  the  defendant 
Salter  had  commenced  a  suit  at  law.  The  bill  of  inter- 
pleader is  equally  proper,  though  the  party  be  not  actually 
sued,  or  be  sued  by  one  only  of  the  conflicting  claimants, 
or  though  the  claim  of  one  defendant  be  actionable  at  law  , 
and  the  other  in  equity.  (Morgan  v.  Marsack,  2  Merri- 
vale,  107.  Angell  v.  Hadden,  15  Ves.  244.  Fairbrother 
v.  Prottent,  1  Daniell,  64.) 

The  defendant  S.  has  answered,  and  set  forward  his 
right  and  title  to  the  money,  and  the  other  defendants 
have  not  supported  their  claim.  Upon  this  bill,  the  ques- 
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tion  of  right  may  be  decided  in  favor  of  one  defendant  1822. 
against  another.  If  one  defendant  establishes  a  title,  and 
the  other  makes  default,  the  Court  will  decree  payment  to 
the  former,  and  a  perpetual  injunction  against  the  latter. 
This  was  so  done  in  Bolton  v.  Williams,  (3  Bro.  297.) 
and  also  in  Hodges  v.  Smith,  decided  by  Lord  Kenyan  as 
master  of  the  rolls.  (1  Cox's  Cases,  357.  and  S.  C.,  cited 
by  Sir  William  Grant,  in  Angett  v.  Hadden,  16  Ves.  203.) 

The  defendant  S.  is  entitled  to  the  fund,  subject  to  the 
plaintiff's  costs ;  and  the  other  defendants,  who  have  set 
up  a  groundless  claim,  and  by  that  means  compelled  the 
plaintiff  to  resort  to  his  bill  of  interpleader,  and  put  the 
*defendant  S.  to  the  necessity  of  defending  this  suit,  ought  [  *  448  1 
to  pay  to  the  defendant  S.  his  costs  of  this  suit,  as  well  as 
the  costs  of  the  plaintiff,  which  the  defendant  £.  is,  in  the 
first  instance,  obliged  to  pay  out  of  the  fund  in  Court. 
The  defendant  S.  ought  not  to  be  permitted  to  go  on  with 
his  suit  at  law,  for  the  plaintiff  having,  with  all  reasonable 
diligence,  resorted  to  this  Court,  and  paid  the  money  into 
Court,  after  in  vain  calling  on  the  defendant  S.  for  in- 
demnity, and  having  offered  to  pay  upon  that  reasonable 
condition,  is  not  chargeable  with  interest  on  the  money  so 
deposited.  The  other  defendants  ought  to  be  perpetually 
enjoined  from  prosecuting  the  plaintiff  upon  their  claim 
under  the  attachments.  And  there  is  no  sufficient  ground 
for  a  charge  of  delay  in  the  prosecution  of  this  suit  by  the 
plaintiff.  It  was  in  the  power  of  the  defendant  to  have 
quickened  his  steps,  if  he  had  deemed  the  plaintiff  un- 
reasonably dilatory. 

This  direction,  as  to  the  costs,  is  agreeable  to  the  set- 
tled practice  of  the  Court.  In  the  case  of  Hodges  v.  Smith, 
already  cited,  Lord  Kenyan  allowed  the  plaintiff  to  retain 
his  costs  out  of  the  fund,  and  directed  that  the  defendant, 
who  made  default,  should  pay  to  the  other  defendant, 
whose  claim  was  established,  his  costs  of  the  defence,  and 
that  he  should  also  pay  the  p'aintiff's  costs,  so  retained. 
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1822.  So,  also,  in  Henary  v.  Key,  (Dickens' s  Rep.  291.)  the  de« 
fendants  severally  demanded  of  the  plaintiff  a  sum  of 
money,  and  sued  him  at  law.  He  filed  a  bill  of  interplead- 
er, and  paid  the  money  into  Court.  The  cause  was  heard, 
and  the  plaintiff  had  his  costs  of  the  suit  in  chancery,  and 
also  at  law,  out  of  the  fund ;  and  the  defendant,  who  could 
not  support  his  claim,  was  ordered  to  pay  to  the  other  de- 
fendant his  costs,  and  also  the  costs  which  the  plaintiff  had 
taken  out  of  the  fund.  The  same  thing  had  been  done  by 
Lord  Talbot,  in  Bladwell  v.  Reeves,  as  cited  in  a  note  to 
this  case,  by  Mr.  Dickens.  In  the  subsequent  case  of 
Aldrich  v.  Thompson,  (9  Bro.  149.)  Lord  Thurlow  allowed 
\  *  449  ]  *the  plaintiff  his  costs  out  of  the  fund  in  Court,  and  the  like 
order  was  made  by  Lord  Eldon,  in  Aldridge  v.  Mesner ; 
(6  Ves.  418.)  and  he  observed,  that  if  there  was  no  fund 
in  Court,  costs  would  be  given  against  that  defendant  who 
occasioned  the  bill,  and  was  wrong  in  the  interpleader. 

Notwithstanding  what  was  said  by  Lord  Thurlow,  in 
Daivson  v.  Hardcastle,  (1  Ves.  jun.  368.)  costs  on  an  inter- 
pleading  bill  are  given  as  between  the  defendants.  The 
counsel  in  that  case  referred  to  a  decision  by  Lord  Kenyan, 
in  which  he  had  made  the  defendant,  who  was  in  the 
wrong,  pay  all  the  costs  of  the  suit;  and  he  probably 
alluded  to  the  case  of  Hodges  v.  Smith.  So,  in  Coutan  v. 
Williams,  (9  Ves.  107.)  the  chancellor  gave  to  the  plaintiff 
his  costs  both  at  law  and  in  equity,  and  with  liberty  to 
retain  them  out  of  the  fund,  and  that  the  one  defendant 
should  pay  to  the  other  the  costs  so  paid  to  the  plaintiff, 
and  the  costs  of  the  other  defendant  to  be  taxed. 

I  shall,  accordingly,  decree,  that  the  plaintiff  be  paid  his 
costs  of  this  suit,  and  of  the  suit  at  law,  out  of  the  fund, 
and  that  the  residue  be  paid  over  to  the  defendant  Salter, 
and  that  the  injunction  heretofore  issued,  staying  the  suit 
at  law,  of  Saher,  against  the  plaintiff,  be  perpetual,  and 
the  other  defendants  be  perpetually  enjoined  from  prose- 
cuting the  plaintiff  at  law,  for  the  moneys  so  deposited  in 
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Court,  and  that  those  other  defendants  pay  to  the  defend- 
ant  Salter  his  costs  of  this  suit,  to  be  taxed,  and  also  the 
costs  so  allowed  to  the  plaintiff,  out  of  the  fund. 

Decree  accordingly. 


*M'GowN  and  others  against  YERKS  and  others.        [  *  450 

On  a  bill  for  a  foreclosure  of  a  mortgage,  and  a  sale,  it  appeared  that 
the  defendants  were  owners  of  two  fifths  only  of  the  premises  un- 
der the  will  of  their  father,  and  that  there  were  legacies  given  to 
other  persons,  charged  upon  the  whole  mortgaged  premises : 
Held,  that  these  legacies,  being  prior  encumbrances,  the  legatees 
ought  to  be  made  parties  to  the  suit,  for  the  security  of  the  pur 
chaser  at  the  sale,  and  to  prevent  injury  to  the  rights  of  the 
mortgagors. 

Where  leave  is  given  to  file  a  supplemented  bill,  merely  to  bring  in 
parties,  the  original  defendants  need  not  be  parties  to  it. 

BILL  to  foreclose  a  mortgage.  The  defendants,  in  their  December  \  \ 
answer,  stated,  that  they  derived  title  to,  and  owned  only 
two  fifths  of  the  mortgaged  premises,  by  the  will  of  their 
father,  by  which  legacies  were  given  to  other  persons, 
charged  upon  the  whole  mortgaged  premises.  The  cause 
was  set  down  for  hearing,  upon  the  bill  and  answer,  and  a 
reference  ordered,  and,  upon  coming  in  of  the  master's 
report  computing  the  amount  due  on  the  mortgage,  and 
the  cause  being  heard  for  further  directions,  the  defendants 
objected,  that  the  legatees  ought  to  have  been  made  parties ; 
and  it  was  agreed,  that  the  objection,  if  good,  should  be 
deemed  as  made  in  season. 

J.  Smith,  for  the  plaintiffs 
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THE  CHANCELLOR.  These  legatees,  whose  legacies,  as 
stated  in  the  answer,  were  a  prior  encumbrance,  ought  to 
be  made  parties,  in  order  to  prevent  a  sale  of  the  premises 
from  being  deceptive  or  embarrassing  to  the  purchaser, 
and  injurious  to  the  rights  of  the  defendants,  and  to  enable 
the  plaintiffs,  if  necessary,  to  redeem  the  land  from  the 
[  *  451  ]  *prior  encumbrance.  In  cases  of  a  strict  technical  foreclo- 
sure, there  may  be  no  injury  in  leaving  a  prior  encumbrance 
undisturbed  ;  but  where  the  land  is  to  be  sold,  it  would 
seem  to  be  essential  to  the  interests  of  all  concerned,  and 
necessary,  to  prevent  a  sacrifice  of  the  subject,  at  the  sale, 
that  the  certainty,  value,  and  extent  of  the  prior  encum- 
brance, made  known  by  the  pleadings,  should  be  ascertained 
and  declared.  It  is  the  general  doctrine  of  this  Court, 
that  all  parties  having  an  interest  in  the  subject  matter  of 
the  suit,  should  be  before  the  Court,  to  the  end  that  their 
interest  may  be  embraced  by  the  decree,  and  that  one  suit 
may  terminate  all  controversy  depending  on  the  various  rights. 
In  this  case,  it  is  said  that  the  legacies  are  a  charge  on  the 
whole  land,  of  which  the  interest  mortgaged  is  only  an  un- 
divided part.  It  may  be  necessary,  in  that  case,  to  appor- 
tion the  charge,  and  settle  the  proportion  that  the  interest 
of  the  mortgagors  ought  to  bear,  before  a  sale  can  be  dis- 
creetly ordered,  or  the  purchaser  safely  and  intelligently 
buy.  The  cause  must,  therefore,  be  ordered  to  stand  over, 
to  the  end,  that  the  legatees  may  be  brought  in,  by  a  sup- 
plemental bill,  in  which  case,  the  present  defendants  need 
not  be  made  parties,  according  to  the  cases  referred  to  in 
Ensworth  v.  Lambert,  (4  John*  Ch.  Rep.  605.) 

Order  accordingl  yr. 
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*MUAIFORD  and  others  against  J.  B.  MURRAY. 


The  plainti (Fund  defendant  were  partners;  and  the  defendant,  while 
hi  Europe,  obtained  an  order  in  favor  of  himself  and  his  copartner, 
on  a  house  in  London,  but  suffered  the  moneys,  received  under  it, 
to  be  blended  with  other  moneys  received  under  a  trust  deed  to 
him  and  C.,  and  part  of  it  to  go  into  the  hands  of  C.,  as  co- 
trustee  ;  and  the  plaintiff,  without  knowledge  of  the  facts,  afterwards, 
on  a  settlement  of  accounts,  joined  in  a  release  of  C. :  Held,  that 
the  defendant,  who  wrongfully  kept  the  plaintiff  in  ignorance  of 
Jie  existence  of  the  order,  and  of  his  rights  under  it,  was  account- 
able to  him  for  his  interest  in  the  whole  moneys  received  under 
the  order. 


PETITION,  November  4th,  by  the  defendant,  for  a  re- 
hearing;  (see  the  same  case,  ante^ p.  1 — 10.)  for  the  pur- 
pose of  producing  in  proof  a  certain  letter  from  John  P. 
Mumford,  the  intestate,  which  had  not  been  made  an  exhib- 
t,  and  read  at  the  former  hearing  of  the  cause.  The  de- 
fendant, also,  filed  a  cross-bill,  praying,  that  the  plaintiffs 
might  discover  the  contents  of  that  letter,  or  produce  it. 
The  plaintiffs  answered  the  cross-bill.  An  order  for  'a  re- 
hearing having  been  granted  on  the  5th  of  November,  the 
cause  was  reheard  on  the  2d  and  3d  of  December,  when 
the  petition,  cross-bill,  and  answer,  were  read,  and,  also, 
an  agreement,  dated  August  2d,  1809,  and  various  other 
papers,  which  had  been  read  in  the  suits  of  James  V.  Mur- 
ray, against  the  defendant,  J.  I.  Clark,  &c.,  and  of  Biggs 
and  others,  assignees  of  Robert  Murray,  against  the  same 
defendants  and  J.  V.  Murray ;  and  the  affidavit  of  the 
defendant,  dated  the  8th  of  December,  1817,  and  his  seve- 
ral answers  and  petition  of  appeal  in  those  causes. 

The  material  facts,  contained  in  these  voluminous  docu 
ments,  are  stated  in  the  opinion  delivered  by  the  Court. 
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1822.  *  Hoffman,  and  R.  Sedgunck,  for  the  defendants,  made 

v-^~v-««w  the  following  points : 

\.  1.  That    John  P.  Mumford   had   notice  of  the  order, 

drawn  by  Robert  Murray  fy  Co.  on  Charles  Murray,  men- 
tioned in  the  pleadings,  soon  after  it  was  drawn,  or  of  an 
assignment  of  the  subject  matter  of  that  order. 

2.  That   tne   money  received  under   that    order     was 
partly  received  by  the  defendant,  and  partly  by  John  I. 
Clark,  and  was  mixed  by  them  with  the  money  they  re- 
ceived under  the  deed  of  assignment  of  March,  1798,  men- 
tioned  in  the  pleadings,  and  which  fact  was  known  to 
John  P.  M. 

3.  That  the  money  received  by  John  I.   C.,  under  the 
said  order,  was  included  in  his  accounts,  which  were  settled 
before  the  master,  as  stated  in  the  pleadings ;  and  that  the 
settlement  made  with  the  executors  of  John  I.  Clark,  sta- 
ted in  the  pleadings,  and  the  release  thereupon  executed  to 
the  said  executors,  to  both  of  which  John  P.  M.  was  a 
party,  concludes  him  from  making  the  defendant  liable  for 
the  money  or  any  part  of  it,  received  by  John  1.  C.,  un- 
der the  order  ;  and  that  the  former  decree  ought  to  be  al- 
tered and  modified  accordingly. 

S.  Jones,  and  H.  W.  Warner,  for  the  plaintiffs. 

December  21.  The  cause  stood  over  for  consideration 
until  this  day. 

THE  CHANCELLOR.  The  rehearing  was  prayed  for,  and 
granted,  in  this  case,  for  the  purpose  of  giving  in  evidence 
a  letter  from  the  defendant  to  the  intestate,  J.  P.  M.,  dated 
at  Paris,  in  1797,  and  which,  by  mistake,  or  by  reason  of 
some  misunderstanding  between  the  solicitors,  was  not 
made  an  exhibit  and  read  in  evidence  at  the  formei 
hearing. 

The  receipt  of  the  letter  was  acknowledged  by  J.  P 
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M..,  on  the  4th  of  November,  1797,  and  it  has  been  pro-        1822. 
duced,  *and  read  upon  the  rehearing.     The  question  now  --<*~\/-"^-' 
raised  and  discussed  is,  whether  that  letter  contained  suffi-  v. 

cient  notice  of  the  order  upon  Charles  Murray,  mentioned 
in  the  former  decree,  to  conclude  J.  P.  M.,  and  his  repre- 
sentatives, from  charging  the  defendant  with  any  part  of 
the  moneys  received  by  John  Innes  Clark,  under  that  order. 

The  order  was  drawn  by  Robert  Murray  fy  Co.,  and 
purports  to  bear  date  at  New-York,  June  24th,  1797,  and 
was  drawn  upon  Charles  Murray,  at  London,  in  favor  of 
the  defendant.  It  directed  him  "  to  pay  to  the  defendant, 
or  order,  24,000  pounds  sterling,  or  as  much  as  he  might 
receive  on  their  account,  by  virtue  of  their  claims  on  the 
British  government,  for  property  taken  on  board  the 
bark  Two  Brothers,  the  snow  Harmony,  the  brig  Rachel, 
the  schooner  Ariel,  and  the  ship  Favorite,  by  the  ships  or 
vessels  of  his  Britannic  majesty,  and  which  claims  the  said 
Charles  Murray  was  authorized,  as  their  attorney,  to  make 
on  their  behalf,  under  the  treaty  of  amity  and  commerce. 
&c..  for  value  by  them  received  of  the  defendant." 

I  assume  it  to  be  a  fact,  conceded  throughout  the  case, 
that  the  house  of  Robert  Murray  fy  Co.  was  at  that  time 
insolvent,  and  was  largely  indebted  to  the  defendant,  and 
to  the  house  of  Murray  fy  Mumford,  for  debts  previously 
contracted,  and  responsibilities  assumed.  The  order  con- 
tained no  direction  as  to  the  application  of  the  funds 
covered  by  it,  and  the  defendant  had,  consequently,  a  just 
right  to  apply  them,  when  received,  to  the  payment  of 
those  debts,  and  to  the  discharge  of  those  responsibilities. 
The  order  must  be  presumed  to  have  been  intended  for 
those  purposes,  and  the  defendant  had  no  right  to  apply 
them  to  any  other  purpose,  so.  far  as  the  house  of  M.  $• 
M.  was  interested  in  the  application  of  those  fund.'!,  until 
that  purpose  was  answered.  The  defendant,  in  an  affida- 
vit, made  and  read  in  this  Court,  on  the  8th  of  December . 
1817,  (and  which  is  an  exhibit  in  this  cause,)  stated,  that 
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*previous  to,  and  at  the  time  of  the  failure  of  Robert  Mur- 
ray  ty-  Co.,  they  had  dealings  with  the  defendant,  in  his 
UMV>OR  separate  capacity,  and  with  the  house  of  Murray  fy  Mum- 
ford,  and  that  all  the  debts  and  responsibilities  charged  in 
the  account  exhibited  before  the  master,  in  the  cause  of 
Riggs  and  others  against  the  defendant,  by  the  defendant, 
and  by  M.  8f  M.,  against  Robert  Murray  &f  Co.,  were  due, 
and  the  responsibilities  incurred,  before  the  date  of  the 
order.  It  was  stated,  in  the  report  referred  to,  that  there 
was  due  to  the  defendant,  and  to  M.  fy  M.,  from  the  house 
of  Robert  Murray  Of  Co.,  after  all  credits  allowed,  on  the 
1st  of  September,  1814,  the  sum  of  95,688  dollars,  25  cents, 
and  which,  with  interest,  amounted  at  the  date  of  the 
report,  on  the  1st  of  July,  1816,  to  102,548  dollars.  I 
refer  to  this  fact  merely  for  the  purpose  of  showing,  what 
I  have  assumed  to  be  undisputed,  that  the  claims  of  the 
defendant,  and  of  the  house  of  M.  fy  M.,  at  the  time  of  the 
order,  were  co-extensive  with  it  in  amount.  The  defend- 
ant stated  further,  in  the  affidavit  referred  to,  that  he  went 
to  Europe,  in  1797,  at  the  request  of  Robert  Murray  ^-  Co., 
to  aid  in  the  recovery  of  their  property,  and  the  prosecu- 
tion of  their  claims  upon  the  British  government,  and 
their  claims  against  Bird,  Savage  fy  Bird,  and  "  under  an 
agreement,  that  what  he  might  receive  in  the  premises 
should  be  retained  and  credited  on  account  of  debts  and 
responsibilities,  as  well  of  himself  as  of  Murray  &f 
Mumford." 

This  admission  of  the  defendant  coincides  with  the  ne 
cessary  import  and  legal  operation  of  the  order,  and  shows 
conclusively,  that  the  order  was  drawn  and  accepted  for 
the  benefit  of  himself,  and  of  the  house  of  M.  fy  M.,  of 
which  he  was  a  member,  as  creditors  of  the  house  of  Rob- 
ert Murray  fy  Co.  He  says  further  in  that  affidavit, 
that  the  moneys  received  from  the  British  government 
were  "  actually  and  in  truth  received  under  the  order  or 
authority  directed  to  Charles  Murray,  and  through  whom 
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*the  said  payment  (referring  to  the  sum  of  31,699  dollars,        1822. 
60  cents,  which  he  had  previously  mentioned  as  received 
on  account  of  the  claims  of  Robert  Murray  fy   Co.  upon 
the   British    government)    was   made   to    his    agents   in 
London." 

The  main  question  agitated  upon  this  rehearing,  now 
occurs :  Had  /.  P.  M.  due  and  seasonable  notice  of  this 
order,  so  as  to  preclude  him,  in  consequence  of  his  subse- 
quent discharge  to  the  executors  of  J.  I.  Clarke,  from 
calling  on  the  defendant  to  account  for  the  entire  proceeds 
of  that  order,  according  to  the  legal  effect  of  it  ? 

The  defendant,  in  a  letter  dated  at  Paris,  August  10th, 
1797,  after  a  long  and  desultory  detail  of  his  complaints 
and  misfortunes,  adds,  under  the  date  of  the  13th,  these 
words  :  "  I  have  at  length  got  an  assignment  of  claims  on 
the  British  government,  which,  by  their  calculation,  amounts 
to  about  22,000  pounds  sterling,  as  security  for  your  and 
my  bail  for  Wheaton  Of  Jonathan  'Russell,  for  my  bills  on 
B.  S.  fy  B.,  drawn  last  year,  about  2400  pounds  sterling, 
which  Mr.  Clarke  and  I  are  accountable  for  our  endorse- 
ments to  Maule  ^  Bullock,  the  residue,  which  will  be 
nothing,  is  to  be  divided  between  C.  fy  JV.,  L.  &f  T.,  and 
ourselves."  The  order  was  upon  Charles  Murray,  the 
agent  of  Robert  Murray  fy  Co.,  and  this  letter  is  silent  as 
to  the  nature  of  the  instrument,  or  on  whom  drawn,  and 
only  says,  "  I  have  got  an  assignment  of  claims."  The 
order  was  upon  specific  property,  on  board  of  five  vessels, 
particularly  named,  and  the  letter  is  silent  as  to  the  specifi- 
cation of  the  funds,  and  only  says,  "  claims  on  the  British 
government."  The  order  was  for  24,000  pounds  sterling, 
or  as  much  as  the  agent  might  receive,  and  the  letter  va- 
nes on  this  point,  and  only  says,  that,  "  by  their  calcula- 
tion, the  claims  amount  to  about  22,000  pounds."  The 
order  was  without  appropriation  of  the  funds  to  any  spe- 
cific object,  and  left  them  to  be  applied  according  to  the 
previous  agreement,  and  the  legal  effect  of  the  order,  to  the 
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1822.  *entire  debts  and  responsibilities  of  the  defendant,  and  of 
M.  &/•  M.  The  letter  diverts  the  funds  to  other  objects 
and  persons,  and  says,  that  the  assignment  was  given  as 
security  for  one  particular  engagement  of  his  own,  viz.  the 
bills  on  B.  S.  fy  B,,  and  for  two  particular  responsibilities 
of  M.  fy  M.)  viz.  their  obligation  as  bail  for  llheaton  fy 
Russell,  and  their  endorsements  to  M.  fy  B. ;  and  that  the 
residue,  "  which  would  be  nothing,"  was  to  be  divided  be- 
tween C.  &f  JV.,and  L.  &f  T.,  and  themselves.  And  could 
the  defendant  have  written  this  letter,  with  the  order  in 
question  before  him  ?  It  is  a  mutilated,  inaccurate,  and 
deceptive  account  of  the  contents  of  the  order,  if,  indeed, 
it  did  in  fact  refer  to  the  order  in  question.  The  defend- 
ant asserts,  in  the  petition  for  a  rehearing,  that  the  order, 
notwithstanding  its  date,,  was  written  at  Paris,  and  drawn 
by  one  of  the  house,  then  there  with  him,  and  was  drawn 
at  or  about  the  time  of  the  date  of  his  letter  of  the  13th 
of  August,  1797.  Why,  then,  it  may  be  asked,  did  he  not 
furnish  his  partner  with  a  copy  of  the  order,  and  let  it 
speak  for  itself?  It  would  have  been  as  easy  to  copy  the 
order,  as  to  give  the  very  erroneous  account  of  it,  which 
has  been  mentioned.  In  the  affidavit  already  referred  to, 
the  order  is  set  forth  at  large,  and  he  there  states,  that  it 
was  given  upwards  of  eight  months  before  the  date  of  the 
trust  deed  of  the  23d  of  March,  1798.  This  would  carry 
back  the  time  of  giving  the  order  beyond  the  23d  of  July, 
1797  ;  but  assuming  it  to  have  been  really  drawn  on  the 
13th  of  August,  1797,  when  he  wrote  the  addition  to  the 
letter  under  that  date,  it  is  altogether  unaccountable,  upon 
any  fair  and  reasonable  ground,  why  the  true  nature  and 
character,  and  terms  and  value  of  the  order,  should  have 
been  so  entirely  misrepresented,  and  that,  too,  to  the  pre- 
judice of  the  rights  and  interest  of  his  partner,  when  the 
order  itself  must  have  lain  under  his  eye.  It  would  not 
seem  to  be  very  just  or  reasonable,  for  the  defendant  now 
to  be  enabled  to  say,  by  the  aid  of  this  Court,  that  the 
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paragraph  *in  that  letter  was,  of  itself,  notice  to  /.  P.  M.  of  j  322. 
that  order,  sufficient  to  charge  him  with  a  waiver  of  his 
claims  under  it  against  the  defendant,  for  a  misapplication 
of  the  funds,  when  he  made  the  agreement  with  the  execu- 
tors of  J.  I.  C.  in  1809.  There  is  good  reason  to  believe 
that  J.  P.  M.  never  understood  or  appreciated  his  interest 
under  that  order,  and  that  the  representation  in  the  letter 
was  so  inaccurate  and  so  delusive,  as  to  throw  him  entirely 
off  his  guard,  and  to  mislead  him  as  to  the  value  of  his 
rights. 

At  the  time  of  the  drawing  of  the  order,  M.  fy  M.  were 
large  creditors  of  the  house  of  Robert  Murray  fy  Co.,  and 
that  house  had  then  failed,  charged  with  debts  exceeding 
700,000  dollars,  and  Robert  Murray,  the  head  of  the 
house,  was  then  in  prison  in  the  city  of  New-  York.  These 
facts  appear  in  the  pleadings,  in  the  cause  of  Riggs  v. 
Murray,  so  often  referred  to  by  the  defendant  in  the  course 
of  this  cause.  It  was,  therefore,  "extremely  important  to 
the  house  of  M.  fy  M.  to  have  a  valid  lien,  in  preference  to 
other  creditors,  upon  the  proceeds  of  the  property  taken 
on  board  of  the  five  vessels  named  in  the  order,  and  then 
in  the  possession  of  the  British  government.  That  lien 
the  house  of  Robert  Murray  fy  Co.  agreed  to  give  before 
the  defendant  went  to  Europe,  and  that  lien,  or  security, 
was  given,  to  the  amount  of  24,000  pounds  sterling,  by 
the  order  on  Charles  Murray.  The  moment  that  order 
was  drawn  and  received,  it  became  the  duty  of  the  de- 
fendant to  act  under  it  effectually,  and  to  give  his  partner 
a  true  and  full  account  of  the  security.  His  partner  had 
a  great  stake  and  interest  in  the  faithful  performance  of  that 
trust,  and  I  regret  to  say,  that  I  am  obliged  to  draw  a  very 
unfavorable  inference,  from  the  manner  in  which  that 
order  was  treated,  and  the  letter  dictated,  which  is  now 
set  up  as  a  full  and  sufficient  notice  of  the  order.  The 
order  was  not  stated  truly.  Information  was  withheld  as 
to  the  character  of  the  assignment,  and  as  to  the  specific 
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^property  covered  by  it,  and  as  to  the  nature  and  amount 
of  the  interest  of  M.  fy  M.  in  it.  The  order  was  stated 
untruly,  when  it  was  represented  as  covering  the  interest 
of  third  persons,  and  when  the  residuary  interest  of  M.  8f 
M.  was  exhibited  as  of  light  and  casual  importance. 

It  is  remarkable,  that  the  defendant  never  mentioned  or 
alluded  to  the  order,  or  to  any  assignment  of  claims  on  the 
British  government,  in  any  part  of  his  subsequent  volumi- 
nous correspondence  with  his  partner.  The  answer  of  the 
plaintiffs  to  the  cross-bill,  filed  to  obtain  discovery  of  the 
letter  of  the  13th  of  August,  refers  to  as  many  as  sixteen 
letters  (and  which  are  in  proof)  from  the  defendant,  writ- 
ten between  August,  1797,  and  January,  1799 ;  and  there 
is  not,  in  one  of  them,  the  most  distant  allusion  to  that 
order.  This  is  very  surprising.  Here  was  an  absolute  lien 
obtained  from  a  bankrupt  house,  to  the  value  of  24,000 
pounds  sterling,  upon  specific  funds,  in  favor  of  the  de- 
fendant, and  of  him  and  his  partner,  and  yet  not  one  soli- 
tary word  of  consolation  is  given  to  his  partner,  by  allu 
sion  to  this  order,  though  his  letters  are  replete  with  pa- 
thetic representations  of  their  losses,  disappointments,  re- 
sponsibilities, distress,  and  ruin.  On  the  contrary,  those 
letters  most  manifestly  and  strongly  discouraged  J.  P. 
M.  from  expecting  any  relief  from  any  of  the  re- 
sources of  Robert  Murray  fy  Co.,  in  Europe,  and, 
suggested  various  modes  of  providing  for  some  of  the 
trusts,  which  he  had  specified  in  his  letter  of  the  13th  of 
August,  as  provided  for  by  the  assignment.  Thus,  in  his 
letter,  dated  August  16,  1797,  he  states  to  J.  P.  M., 
*  that  he  will  have  to  provide  for  M.  &f  ESs  suit  in  New- 
York,  and  must  use  the  funds  arising  from  the  sale  of  all 
property  from  this  country."  This,  we  are  to  observe, 
was  one  of  the  responsibilities  which  he  had  stated  as  be- 
ing provided  for  by  the  assignment.  So,  in  his  letter  of 
the  17th  of  August,  1797,  he  says,  "  We  have  received 
accounts  from  C.  M.,  which  contain  such  information  aa 
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£>  ves  us  all  roason  to  hope,  that  the  money  in  B.,  S.  &f  -B.'s  1822. 
*hands,  will  yet  be  released  from  the  attachments,  and  made 
subject  to  the  disposal  of  R.  M.  &f  C°-  ^  so»  we  are 
safe."  It  is  worthy  of  notice,  that  here  also  he  silently 
passes  by  the  recent  assignment  as  a  thing  of  no  impor- 
tance, and  on  which  none  of  his  hopes  rested.  In  his  let- 
ter of  the  20th  of  August,  1797,  he  says,  "  I  am  promised 
here,  that  every  thing  in  America  shall  go  to  the  discharge  of 
M.  fy  B.'s  bill."  He  also  adds,  in  relation  to  the  being 
bail  for  Wheaton,  "  My  very  bread  depends  on  the  arrival 
of  J.  R.  W.  before  the  18th  of  October." 

All  those  letters  are  stated  in  the  answer  to  the  cross- 
bill of  discovery,  as  having  arrived  at  the  same  time,  and 
in  the  same  vessel  with  the  letter  of  the  13th  of  August ; 
and  it  requires  but  very  ordinary  observation  to  perceive, 
now  extremely  well  calculated  those  letters  were  to  detach 
the  mind  of  J.  P.  J\l.  from  placing  any  reliance  or  im- 
portance on  the  assignment,  stated,- in  the  letter  of  the  13th 
of  August,  to  have  provided  for  those  objects. 

In  his  letter  of  the  30th  of  August,  1797,  dated  at  Lon- 
don, he  says,  his  "journey  to  Paris  had  been  attended 
with  as  little  success  as  he  could  have  expected.  Indeed, 
no  one  has  been  there  to  much  less  purpose,  as  I  have  not 
realized  as  much  as  my  expenses.  I  have  some  distant 
views  of  success ;  but  so  little  confidence  have  I  a  right  to 
place  in  those  for  whom  we  have  hazarded  so  much,  that  I 
will  not  be  sure  of  any  thing,  till  I  have  it  in  hand.  I 
again  repeat,  that  you  and  R.  must  take  care  of  M.  &f 
B.'s  bills,  as  no  effort  will  be  made  in  Europe  by  those 
who  have  had  it  in  their  power,  so  long  ago,  to  have  pro- 
vided for  it,  and  who,  during  my  stay  with  them,  never  ac- 
quiesced in  any  one  proposal  of  mine,  except  that  of  my 
coming  away." 

This  letter,  it  will  be  observed,  was  written  from  Lon- 
don, where  Charles  Murray,  on  whom  the  order  was  drawn, 
*»8ided,  and  not  one  word  is  said  about  it,  nor  whether  it 
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1822.  was  presented;  and  he  loudly  complains,  that  nothing 
*had  been  done  for  him,  or  was  to  be  expected.  And  yet, 
it  was  but  a  few  days  before  that  time,  that  one  of  the 
house  of  Robert  Murray  fy  Co.,  while  he  was  at  Paris, 
had  given  him  an  order,  according  to  agreement  before  he 
left  New-  York,  on  funds  belonging  to  that  house  ;  and  he 
admits,  in  one  of  his  answers  in  this  suit,  that  funds  to  the 
amount  of  19,393  pounds,  seven  shillings,  and  one  penny, 
sterling,  were  realized  from  the  property  covered  by 
that  order. 

Again ;  in  his  letter  of  the  16th  of  December,  1797,  he 
says,  that  "  the  sum  recovered  against  /.  R.  fV.'s  bail  is 
about  the  amount  I  expected,  to  the  satisfaction  of  which 
must  be  applied  the  property  in  the  Ariel,  and  such  other 
as  Robert  shall  point  out.  If  this  is  not  done,  my  other 
property  will  be  sacrificed,  and  my  family  distressed."  It 
is  to  be  observed,  that  this  bail  responsibility  was  one  of 
the  subjects  which  he  stated  in  the  letter  of  the  13th  of 
August,  as  provided  for  by  the  assignment ;  and  this  lettei 
must  have  impressed  his  partner  with  the  belief,  that  the 
provision  was  of  no  avail,  for  Robert  Murray  was  to  point 
out  the  property  to  be  applied  to  it.  This  property  of  the 
Ariel  was,  likewise,  part  of  the  specific  property  covered 
by  the  order,  and  yet  no  notice  was  given  to  his  partner 
of  that  fact. 

In  his  letter  of  the  17th  of  February,  1798,  he  says, 
"  I  am  at  a  loss  to  account  for  the  idea  which  you  seem  to 
entertain,  of  putting  in  execution  such  various  plans,  sinc<3 
I  have  been  so  very  explicit  in  stating  to  you  the  entire  de- 
ficiency of  every  resource  that  was  contemplated  when  1  left 
home.  When  my  situation  will  be  bettered,  if  ever,  I  begin 
to  doubt,  since  every  resource  of  our  own,  and  to  none 
other  have  we  to  look,  has  not  failed  to  be  attended  with 
unprecedented  disappointments." 

His  numerous  letters  are  filled  with  language  of  the  like 
import ;  and  to  assume,  that  the  defendant  has  a  right  to 
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charge  J.  P.  M.  with  being  duly  apprized  by  him  of  the  1822. 
*contents,  and,  consequently,  of  the  force  and  effect  of  the 
'order  on  Charles  Murray,  would  be  to  act  without  any 
color  of  reason  or  justice,  and  directly  against  the  truth 
of  the  fact.  The  defendant  now  says,  in  his  petition  for  a 
rehearing,  that  he  never  presented  the  order  to  Charles 
Murray,  and  that  it  was  never,  in  any  manner,  acted  upon  ; 
and  yet,  in  his  affidavit,  in  1817,  he  swears,  that  all  the 
moneys  received  from  the  British  government  were  ac- 
tually, and  in  truth,  received  under  it,  and  that,  through 
Charles  Murray,  the  payments  were  made  to  his  agents  in 
London.  The  inconsistent  stories,  arid  the  contradictory 
assertions  of  the  defendant,  in  respect  to  that  order,  are 
truly  astonishing.  Let  us  attend,  for  one  moment,  to  the 
various  statements  of  the  defendant  on  that  subject. 

In  his  first  answer  in  this  suit,  he  says,  that  the  31,699 
dollars,  80  cents,  credited  to  the  trust  estate,  in  the  account 
(A.,)  were  received  from  the  British  government  on  account 
of  illegal  captures,  made  by  British  subjects,  of  the  prop- 
erty of  Robert  Murray  fy  Co. ;  and  were  received  under 
a  lien  made  or  created  on  that  fund  by  Robert  Murray  &f 
Co.,  in  favor  of  the  defendant,  prior  to  the  execution 
of  any  of  the  trust  deeds.  He  says,  also,  that  M.  fy  M. 
ought  to  be  credited  with  the  balance  of  that  surn^  after 
deducting  certain  charges,  mentioned  in  schedules  (G.)  and 
(H.,)  and  that  the  cestui  que  trusts,  mentioned  in  the  fifth 
clause  of  the  trust  deed  of  the  31st  of  May,  1800,  are  not 
entitled  to  any  portion  of  that  sum. 

The  admissions  in  this  answer  appear  to  me  to  destroy 
all  pretence  of  a  waiver  by  J.  P.  M.,  of  his  right  as  a  part- 
ner, to  the  funds  received  under  that  order,  for  it  is  admitted 
that  the  house  of  M.  fy  M.  was  entitled  to  the  31,699  dol- 
lars, 80  cents,  as  part  of  the  proceeds  of  the  property  covered 
by  the  lien;  and,  if  they  were  entitled  to  that  part,  they 
weie  equally  entitled  to  the  whole  sum  of  19,393  pounds, 
7  shillings  and  1  penny,  sterling,  which  is  admitted,  in  the 
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1822.       third  answer,   to  have  been  received  from  the  proceeds 
v^-s/-**-'  *of  the  property  covered  by  the  order.     The  ciaim  to  *he 
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v.  whole  rests  precisely  on  the  same  foundation  as  a  claim  to 
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the  part  admitted  by  the  answer.  If  the  ces/ui  que  trusts. 
in  the  trust  deed  of  1800,  had  no  right  to  the  31,699  dol- 
lars, 80  cents,  they  had  no  right  to  any  part  of  the  residue 
of  those  funds.  The  inference  is  irresistible  ;  and  it  never 
occurred  to  the  defendant,  when  he  put  in  this  answer,  to 
set  up  the  pretence  of  notice,  in  1797,  as  a  bar  to  the  claims 
of  J.  P.  M. 

In  his  second  answer,  the  defendant  sets  forth,  at  large 
the  order  on  Charles  Murray,  as  being  the  lien  referred  tc 
in  the  first  answer ;  and  here  we  have  another  and  a  differ- 
ent view  of  the  objects  of  the  order  from  that  stated  in 
the  letter  of  the  13th  of  August,  1797.  He  states,  that 
it  was  given  to  secure  him  against  all  his  liabilities,  as  bail 
for  Robert  Murray  and  John  R.  IVheaton,  and  for  all  other 
claims  which  the  defendant  might  have  in  his  individual 
capacity,  or  as  one  of  the  firm  of  M.  8f  M.  against  Robert 
Murray  fy  Co.  He  is  silent  about  its  being  given  as  secu- 
rity for  bills  on  Bird,  Savage  fy  Bird,  and  for  the  en- 
dorsements of  M.  &f  M.  for  Maule  ^  Bullock,  and  that  the 
residue  was  to  be  divided  between  Clark  fy  Nightingale. 
Loomis  fy  Tillinghast,  and  M.  fy  M.  All  these  objects 
are  now  withdrawn  from  the  purpose  of  the  order,  and  it 
proves,  that  the  character  which  he  gave  of  the  oidor,  in 
his  letter,  in  1797,  was  fallacious  and  untrue.  He  says, 
further,  in  this  answer,  that  from  the  great  confidence 
which  subsisted  between  him  and  Robert  Murray  fy  Co., 
it  was  not  deemed  necessary  to  make  a  particular  state- 
ment of  the  manner  in  which  the  funds,  which  might  be 
received  under  the  order,  should  be  applied,  and  that  Rob- 
ert Murray  fy  Co.  had  full  confidence,  that  he  would 
fairly  account  with  them  for  all  moneys  which  he  might  re- 
ceive under  the  order. 

What  can  we  say  to  such  a  tissue  of  contradictions  io 
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respect  to  that  order,  and  the  funds  it  covered,  as  are  con-  1822. 
tained  *in  the  letter  of  the  13th  of  August,  1797,  the  affi- 
davit of  the  8th  of  December,  1817,  the  first  and  second 
answers,  and  the  petition  for  a  rehearing.  The  language 
of  truth  is  uniform,  and  all  its  accounts  will  forever  har- 
monize and  agree.  To  charge  J.  P.  M.  with  notice  of 
that  order  from  that  letter  only,  when  we  compare  the 
order  with  the  letter,  and  take,  in  connection  with  it,  all  the 
subsequent  correspondence,  appears  to  me  to  be  as  absurd 
as  it  would  be  unjust. 

In  his  third  answer,  he  says,  that  he  considered,  from 
the  general  nature  of  the  order,  that  he  had  a  right  to 
apply  the  proceeds  to  secure  him  against  all  liabilities  for 
Robert  Murray  fy  Co.,  and  all  claims  which  he  might 
have  in  his  individual  capacity,  or  as  one  of  the  house  of 
M.  &/•  M.  against  Robert  Murray  fy  Co.,  in  such  manner 
as  to  him  should  seem  meet.  That  no  designation  was 
ever  made  as  to  the  particular  debts  or  claims  which  the 
order  was  intended  to  secure  or  satisfy. 

Here  we  have  a  still  further  contradiction  of  the  repre- 
sentation of  the  order  given  in  the  letter  of  1797.  Now, 
there  was  no  particular  designation  of  the  debts  or  claims 
to  which  the  proceeds  were  to  be  applied,  and  this  leaves 
the  order  to  stand,  as  it  was  drawn,  in  its  naked  simplicity. 

These  answers  do,  of  themselves,  completely  destroy  all 
just  ground  for  now  setting  up  the  information  in  the  letter, 
as  a  sufficient  notice  to  J.  P.  M.  of  the  order. 

The  defendant  admits,  in  this  answer,  that  he  and  J.  7. 
C.,  in  1802  and  1803,  as  trustees,  under  the  trust  deeds, 
gave  a  power  of  attorney  to  Thomas  Mnllctt  fy-  Co.,  to 
receive  from  the  British  government  any  moneys  which 
ihould  be  paid  on  account  of  property  of  Robert  Murray 
if  Co.,  which  had  been  captured,  and  that  Charles  Mur- 
ray was  ordered  to  allow  all  moneys  received  from  the 
British  government,  on  account  of  property  mentioned  in 
the  order  on  Charles  Murray,  to  be  paid  to  Mullctt  Sf  Co. 
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1822.       He  says,  that  the  reason  why  so  large  a  portion  or"  the 
»~^v^^^  *funds  of  the  property  mentioned  in  the  order,  was  per- 

UUMFORD  ,  T     T     „ 

v.  mitted  to  pass  to  J.  1.  C.,  was,  that  he  was  ignorant  of  the 

amount  due  from  Robert  Murray  fy  Co.  to  the  defendant 
and  to  M.  fy  M.,  and  he  supposed  the  amount  paid  by 
Thomas  Mullctt  fy  Co.,  to  him,  would  cover  all  the  claims 
of  the  defendant,  and  of  M.  fy  M.  It  was,  therefore,  with 
due  recollection  of  the  order,  and  at  his  own  peril,  that  he 
suffered  the  proceeds  of  the  property,  covered  by  the  order 
to  pass  into  the  hands  of  Clark. 

From  this  review  of  the  facts,  we  are  prepared  for  the 
decision  of  the  question,  whether  /.  P.  M.  concluded  him 
self,  by  being  a  party  to  the  agreement  with  the  executors 
of  J.  I.  C.  in  1809,  and  to  the  subsequent  release  of 
these  executors,  in  1810,  from  now  asserting  his  right  to 
call  the  defendant  to  account  for  the  proceeds  of  the  prop 
erty  received  under  that  order,  to  the  extent  of  the  claims 
of  M.  fy  M.  against  Robert  Murray  fy  Co.,  and  which  the 
defendant  wrongfully,  and  without  the  assent  or  knowledge 
of  his  partner,  suffered  to  pass  into  the  possession  of  J.  1.  C., 
and  to  be  appropriated  to  other  objects,  under  the  trust 
deed  of  1800.  It  is  entirely  clear  to  my  mind,  that  J.  P. 
M.  acted  in  ignorance  of  his  rights  under  that  order,  when 
he  joined  in  the  discharge  of  the  executors  of  J.  I.  C. 
He  only  meant  and  intended  to  discharge  those  executors 
from  claims  for  moneys  which  their  testator  had  received, 
as  a  trustee  under  the  trust  deeds  of  1798,  1799,  and  1800. 
This  is  the  plain  language  of  the  agreement,  upon  which 
the  release  was  founded ;  and  the  general  language  of  the 
release  must  be  construed  as  intended  to  be  confined  to 
the  subject  matter  of  the  agreement,  and  upon  which  the 
executors  accounted  before  the  master.  This  was  the  ac- 
knowledged and  the  only  consideration  for  the  release. 
/.  7'.  M.  was  no  party  to  either  of  the  suits  on  which  that 
settlement  took  place,  and  he  is  not  to  be  supposed  to  have 
inspected  the  pleadings  and  proofs  in  those  causes,  or  tc 
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nave  been  informed  of  the  facts  in  those  *cases,  any  fur-  1822. 
iher  than  they  were  stated  in  the  agreement,  and  in  the 
release.  No  further  information  was  requisite  for  him,  and 
he  cannot,  in  common  reason  or  justice,  be  chargeable  with 
notice  of  all  the  facts  involved  in  the  voluminous  proceed- 
ings in  those  suits.  But,  if  he  had  notice  of  all  those 
proceedings,  they  would  not  have  given  him  any  information 
of  his  rights  under  the  order,  for  they  contained  none. 
The  schedules  annexed  to  the  answers  of  /.  /.  C.  and  the 
defendant,  set  forth  an  account  of  moneys  received  by 
them  in  trust,  for  the  purposes  specified  in  the  trust  deeds  ; 
and  among  the  moneys  received,  the  proceeds  of  the  prop- 
erty of  the  five  vessels,  covered  by  the  order  on  Charles 
Murray,  were  mentioned.  But,  if  J.  P.  M.  had  seen  and 
read  those  answers,  and  the  schedules  annexed,  he  would 
have  hud  no  knowledge  that  the  property  in  those  vessels 
had  been  covered  by  the  order,  for  he  had  never  seen  the 
order,  nor  were  the  contents  of  k  communicated  to  him 
by  his  partner.  He  had  only  been  told  of  the  assignment 
of  claims  on  the  British  government,  by  a  single  obscure 
paragraph,  crowded  into  a  very  long  letter,  written  twelve 
years  before  ;  but  he  had  not  been  informed  in  what  those 
claims  consisted,  nor  to  what  extent  the  assignment  cov- 
ered them ;  and  whatever  the  nature  of  the  assignment 
might  be,  he  was  given  to  understand,  that  it  was  for  the 
benefit  of  other  persons  and  houses,  and  that  his  house 
had  but  a  very  limited  concern  in  it.  If  the  paragraph  of 
the  letter  had  then  been  before  him,  he  would  not  natu- 
rally have  been  led  to  suspect  that  the  proceeds  of  the  five 
vessels,  mentioned  in  the  schedule,  were  the  very  identical 
property  alluded  to.  It  is  perfectly  clear  to  my  mind,  that 
he  was  kept  in  entire  ignorance  of  the  real  character  of 
the  order,  and  of  the  specific  property  to  which  it  related, 
and  of  the  receipt  of  any  moneys  under  it.  No  man,  as 
it  would  appear  to  me,  who  has  duly  attended  to  the  his- 
tory of  this  controversy,  and  to  the  facts  in  this  case,  can 
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18*22.  possibly  entertain  a  doubt  on  *this  point.  /.  P.  M.  had 
the  best  reason  to  suppose  and  conclude  that  all  the 
moneys,  so  received,  had  been  truly  received  under  the 
trust  deeds,  according  to  the  uniform  assertion  of  the  de- 
fendant, and  the  joint  order  of  the  trustees  upon  Mulhtt 
Sf  Co.  The  defendant  did  not  deal  with  him  frankly  and 
truly,  as  became  a  partner ;  and  nothing  would  be  more 
unjust  than  for  the  defendant  now  to  avail  himself  of  the 
ignorance  or  delusion  of  his  copartner,  for  which  he  is 
solely  responsible,  and  which  he  was  bound  in  duty  to  re- 
move, and  to  make  that  ignorance  or  delusion  a  pretext  to 
bar  his  representatives  of  their  just  rights.  The  first  dis- 
closure, by  the  defendant,  of  the  order,  and  of  the  property 
which  he  received  under  it,  was  in  the  affidavit  of  Decem- 
ber, 1817 ;  but  there  is  no  evidence  that  J.  P.  M.  had 
knowledge  of  that  affidavit  when  he  filed  his  bill.  It  is 
very  clear,  from  the  bill  itself,  that  he  had  not ;  and  it  was 
not  until  after  the  first  answer  of  the  defendant,  that  /. 
P.  M.  became  acquainted  with  the  real  nature  and  effect 
of  the  order.  This  is  averred  in  the  answer  to  the  cross- 
bill, and  that  answer,  being  responsive  to  the  bill,  is  evidence 
of  the  fact. 

It  is  painful  for  me  to  be  obliged  to  make  or  confirm  a 
decree,  which  may,  as  suggested  by  one  of  the  counsel  for 
the  defendant,  be  attended  with  a  grievous  loss  to  him  and 
his  family.  But  it  is  my  bounden  duty  (and  the  con- 
sciousness of  that  must  be  my  consolation)  to  pronounce 
strictly  and  truly  upon  rights  as  they  shall  be  made  to  ap- 
pear, uninfluenced  by  personal  considerations.  And  it  is 
my  clear  and  decided  conviction,  after  bestowing  due  dili- 
gence to  the  study  of  the  case,  that  J.  P.  M.  had  a  vested 
interest,  as  a  partner  of  the  house  of  M.  fy  M.,  in  the  order 
in  questipn,  and  a  right  to  have  it  duly  presented,  and  the 
proceeds  covered  by  it,  and  received  under  it,  faithfully 
applied.  That  his  representatives  are  now  entitled  to  re 
quire  the  defendant  to  account  for  that  interest ;  and  thai 
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when  J.  P.  M.  joined  in  the  agreement  and  release  to  the  1822. 
*executors  of  /.  /.  C.,  he  acted  in  ignorance  of  the  order, 
and  of  his  rights  under  it.  That  his  partner,  the  defend- 
ant, is  chargeable  with  having  wrongfully  kept  him  in  that 
state  of  ignorance,  and  that  he,  and  not  J.  P.  M.  or  his 
representatives,  ought,  in  justice  and  equity,  to  abide  the 
consequences  of  it. 

I  am  led  to  entertain  a  stronger  opinion  of  the  justice  of 
the  former  decree,  since  the  production  of  the  letter,  than 
I  had  before.  If  no  notice  whatever  of  the  order  had 
been  attempted  to  be  given,  it  might  have  been  imputed  to 
accident,  or  mistake,  or  forgetfulness.  But  to  give  a 
grossly  inaccurate  and  deceptive  account  of*  the  order, 
when  it  lay  before  him,  was  worse  than  no  account  of  it, 
because  it  "  led  to  bewilder,"  and  has  the  appearance  of 
design,  and  cannot  well  be  imputed  to  accident  or  mistake. 
If  I  were  to  establish  the  sufficiency  of  such  a  notice,  in 
such  a  case,  and  under  all  the  surrounding  and  subsequent 
circumstances,  and  were  to  allow  it  to  operate  as  the  valid 
means  of  an  enormous  sacrifice  of  the  vested  rights  of 
Mumford,  I  should  be  setting  a  dangerous  precedent,  and 
make  the  worst  possible  commentary  upon  the  reciprocal 
rights  and  duties  of  mercantile  partners.  It  would  tend 
to  banish  confidence  in  the  truth  and  frankness  of 'their 
communications  with  each  other,  and  destroy  the  necessity 
of  a  scrupulous  adherence  to  those  virtues. 

I  shall,  accordingly,  direct,  that  the  former  decree  be,  in 
all  respects,  confirmed. 

Decree  accordingly. 
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ROORBACK 


N.  RIVER       *ROORBACH    AND  BARTHOLOMEW  against  DALE 
STEAM-BOAT 

others. 


THE    SAME  against   THE  NORTH   RIVER   STEAM- 
BOAT COMPANY. 

The  masters  of  the  North  River  steam-boats,  in  whose  names  con- 
tracts have  been  made  with  the  postmaster-general,  for  carrying 
the  mail  between  the  cities  of  New-  York  and  Albany,  are  not  en- 
titled to  take  the  profits  of  the  contract  to  their  own  use  and  bene- 
fit, without  the  consent  of  the  owners  of  the  boats ;  nor  is  the 
contract  to  be  considered  as  made  with  the  captains  personally, 
for  they  are  the  mere  agents  or  servants  of  the  owners,  liable  to 
be  discharged  from  their  employment ;  and  the  owners  have  a 
right,  at  any  time,  to  demand  from  them  an  assignment  of  the 
mail  contract,  and  take  the  profits  thereof,  without  making  any 
compensation  to  them  for  it,  further  than  they  have  specially  en- 
gaged to  do,  by  the  express  terms  of  their  appointment,  or 
contract. 

It  is  not  competent  to  the  captains  of  the  boats  to  object  to  the  legality 
of  an  assignment  of  the  mail  contract  by  them  to  the  owners 
Nor,  after  having  consented,  and  continued  to  receive  an  addi 
tional  salary  for  their  services,  in  lieu  of  all  fees  and  perquisites  for 
carrying  the  mail,  or  commissions  for  collecting  the  steam-boat 
tax,  can  they,  afterwards,  claim  any  share  of  those  perquisites  and 
commissions. 

THE  first  bill  was  filed,  by  R.  alone,  against  the  indi- 
vidual owners  of  the  Hudson  or  North  River  steam-boats, 
previous  to  their  incorporation,  under  the  act  of  the  10th 
of  March,  1820.  B.  was,  afterwards,  made  a  plaintiff,  and 
Wiswall  a  defendant.  The  second  bill  was  filed  against 
the  corporation.  The  facts  were  the  same  in  both,  and  the 
answers  were  similar. 

The  plaintiffs  stated,  that  in  May,  or  June,  1809,  the 
plaintiff  R.  was  engaged  by  the  late  Messrs.  Livingston 
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ind  Fulton,  as  captain  of  a  steam-boat  on  the  Hudson 
River,  and  that  he  continued  in  command  of  such  boat 
until  their  deaths,  and  had  gained  their  confidence.  That 
*/y.  and  F.  intimated  to  7?.  a  design  to  obtain  a  contract  STEAM-BOAT 
for  carrying  the  mail  of  the  United  States,  between  New-  r 
York  and  Albany,  in  the  names  of  the  captains  of  the 
boats,  and  that  the  profits  should  enure  to  their  benefit. 
That  after  the  death  of  L.,  one  of  his  heirs  applied  to  the 
postmaster-general,  for  that  purpose,  and  R.  wrote  letters 
and  took  steps  to  procure  the  right  of  carrying  the  mail. 
That  in  1815,  an  act  of  Congress  was  passed,  authorizing 
the  P.  M.  G.  to  contract  with  the  captains  of  steam-boats 
for  carrying  the  mail.  That  though  this  law  was  general, 
it  was  passed  in  reference  to  the  North  River  steam-boats ; 
and  that  on  the  30th  of  March,  1815,  a  contract  in  wri- 
ting was  made  between  the  P.  M.  G.  and  R.,  in  behalf  of 
himself,  the  plaintiff  Bartholomew,  and  S.  WiswalJ,  the 
captains  of  the  North  River  steam-boats,  personally,  and 
not  as  agents,  and  for  their  own  exclusive  benefit ;  and 
that,  in  pursuance  of  this  contract,  the  captains  carried  the 
mails  in  their  boats,  and  duly  accounted  to  the  P.  M.  G. ; 
and  that,  after  the  expiration  of  the  contract,  R.,  in  behalf 
of  himself  and  the  other  captains,  on  the  19th  of  Decem- 
ber, 1815,  wrote  to  the  P.  M.  G.  for  a  continuance  of  the 
contract,  and  which  was  accordingly  continued,  for  another 
year,  on  the  same  terms.  That  in  April,  1816,  the  owners 
of  the  boats  interfered,  and  proposed  to  the  captains  to 
increase  their  salaries  from  1000  to  2000  dollars,  and  the 
owners  to  receive  the  profits  of  the  contract  for  carrying 
the  mail.  That  the  captains  acceded  to  the  proposal,  and 
commuted  the  profits  of  the  contract  for  the  salary  of 
2000  dollars,  which  the  defendants  paid,  and  received  the 
profits  of  the  mail  contract.  That  this  allowance  was 
intended  to  be  permanent,  and  in  consideration  of  t1  e  ad- 
vantages of  future  mail  contracts.  That,  afterwards,  in 
4pril,  1817,  the  defendants,  by  a  resolution  of  the  com- 
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1822.       Panv>  unjustly  and  fraudulently  reduced  the  salaries  of  the 

S-^^N^^—  '  captains   to    1500   dollars.     That    the   allowance  of  the 

2000  dollars  was  made  fraudulently,  with  a  view  to  obtain 

STKAM-HOAT   *from  the  captains  a  surrender  of  the  mail  contracts.     That 


.  *C^~^  the  captains  sent  to  R.  L.  L.,  the  president  of  the  steam- 
boat company,  a  notice  of  their  remonstrance  against  the 
reduction  of  their  salaries.  That  the  defendant,  on  the 
27th  of  April,  1819,  wrote  a  letter  to  the  captains,  de- 
manding the  delivery  of  the  existing  contract  for  carrying 
the  mail,  and  another  letter  on  the  20th  of  May  following 
That  on  the  18th  of  June,  1819,  the  plaintiff  signed  a 
paper,  purporting  to  be  an  assignment  of  the  mail  contract 
to  D.  Lynch,  for  the  use  of  the  company,  and  which  as- 
signment remained  in  their  possession.  The  bill  charged, 
that  the  mail  contract  was  a  personal  trust  in  the  captains, 
and  not  assignable  by  them,  without  the  assent  of  the  P. 
M.  G.,  which  was  not  obtained  ;  and  that  the  assignment 
was  fraudulent  and  void,  and  executed  by  the  plaintiffs 
under  a  mistake  of  the  law.  That  the  plaintiffs  signed 
receipts  for  their  salaries,  but  always  with  the  verbal  reser- 
vation to  A.  N.  Hoffman,  the  clerk  of  the  company,  of 
their  right  to  the  salary  of  2000  dollars,  or  to  the  profits 
of  the  mail  contracts.  That  on  the  15th  of  April,  1817, 
the  legislature  laid  a  tax  for  each  passenger  in  the  steam 
boats,  for  collecting  which  the  captains  were,  by  the  law, 
allowed  three  per  cent.,  which  allowance  was  unjustly 
claimed  by  the  defendants  ;  and  on  the  29th  of  May,  1817, 
the  defendants  agreed  to  allow  the  captains  1750  dollars 
per  annum  ;  but  the  captains  to  account  to  the  company 
for  the  commissions,  which  was  a  fraud  on  their  rights. 
That  the  boat  commanded  by  the  plaintiff  R.  was  lost  by 
unavoidable  accident,  and  the  defendants  have  not  given 
him  another,  though  they  exonerated  him  from  blame, 
and  have  since  employed  another  captain.  Prayer  for  an 
account,  and  that  the  plaintiffs  may  be  decreed  their  due 
proportion  of  the  profits  of  the  mail  contracts,  and  the 
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commission  on  the  steam-boat  tax  collected ;  and  that  the        1822. 
assignments  and  receipts  may  be  cancelled,  and  for  general  ^^^s-**-' 

ROORBACH 

relief. 

*Answers  were  put  in,  and  proofs  taken  in  the  cause.   STEAM-BOAT 
The  material  facts  are  stated  in  the  opinion  delivered  by 
the  Court. 

November  19.  The  cause  was  brought  to  a  hearing  on 
the  pleadings  and  proofs. 

J.  Woodivard,  for  the  plaintiffs. 

T.  A.  Emmet,  P.  A.  Jay,  and  Slosson,  for  the  defendants. 

THE  CHANCELLOR.  The  bill  claims  a  right  to  an  ac- 
count of  the  profits  of  the  contract  for  carrying  the  mail, 
made  with  the  postmaster-general,  on  the  24th  of  Feb- 
ruary, 1819.  It  was  made  by  Wiswall,  one  of  the  defend- 
ants, on  behalf  of  himself  and  the  two  plaintiffs,  and  was 
to  continue  for  four  years.  W.  says,  that  when  he  pro- 
cured the  contract,  he  presented  a  letter  on  the  subject 
from  Mr.  Lynch,  the  secretary  to  the  company,  and  he 
understood,  that  the  avails  of  the  contract  were  to  go  to 
the  proprietors  of  the  boats. 

This  contract  was,  afterwards,  on  the  18th  of  June, 
1819,  assigned,  by  Wiswall  and  the  two  plaintiffs,  under 
their  hands  and  seals,  to  the  owners  of  the  boats ;  and  the 
assignment  was  of  all  their  right  and  interest  therein,  and 
of  all  the  moneys  due  and  to  grow  due  thereon.  The 
contract  was  delivered  with  the  assignment,  and,  since  that 
time,  the  compensation,  under  the  contract  for  carrying 
the  mail,  has  been  paid  by  the  government  of  the  United 
States,  through  the  postmaster  at  New-York,  to  the  re- 
ceiver and  agent  of  the  company,  under  the  assignment ; 
and  the  charges  and  expenses  of  transportation  have  been 
borne  by  the  company.  There  was  no  condition  annexed 
to  the  execution  and  delivery  of  the  assignment ;  anil  Mr. 
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1822.       Rhind,  who  was  present  as  a  witness,  says,  it  was  fairlj 

^*~^-**-s  ^procured,  and  freely  executed.     W.  says,  that  he  executed 
ROORBACK 

v.  and  delivered  the  assignment  of  the  contract  understand- 

N.  RIVER       . 

STEAM-BOAT    ingly,  and  he  believed  it  was  obtained  from  the  other  cap- 
tains fairly,  without  compulsion. 

If  this  assignment  was  fairly  obtained,  and  freely  given 
it  puts  an  end  to  the  claim.  There  is  nothing  in  the  case 
to  contradict  this  testimony  of  Rhind,  and  of  IViswaH,  one 
of  the  parties.  The  captains  were  competent,  moral 
agents,  and  free  to  resist  the  demand  of  the  assignment 
of  the  mail  contract,  if  they  deemed  it  contrary  to  their 
interest  or  their  duty  to  comply  ;  and  the  defendants  had 
an  equal  right  (except  so  far  as  they  were  bound  by  some 
previous  contract)  to  prescribe  the  terms  upon  which  they 
would  appoint  or  retain  the  captains  in  their  service.  The 
rights  of  each  party  were  reciprocal  and  perfect  The 
one  had  a  right  to  prescribe  the  terms,  and  the  other  to 
assent  or  retire.  There  is  no  doubt,  that  the  assignment 
of  the  contract  was  in  consequence  of  the  demand  of  Mr. 
Lynch,  the  secretary  of  the  company ;  and  that  demand 
was  founded  upon  the  resolutions  of  the  company,  of  the 
5th  and  20th  of  May,  1819,  requiring  him  to  make  it. 
But  the  company  most  clearly  had  a  right  to  insist  upon 
the  delivery  of  the  contract  to  them,  and  that  the  plaintiffs 
should  consent  that  they  should  reap  the  profits,  when  the 
mail  was  carried  by  the  company,  in  their  own  boats,  run- 
ning at  their  own  expense  and  hazard.  I  cannot  well 
conceive  of  any  proposition  more  unjust  and  absurd,  than 
that  which  should  contain  the  doctrine,  that  the  captains 
of  the  boats,  who  were  the  mere  agents  and  servants  of 
the  company,  had  a  right  to  continue  in  the  service  of 
the  company,  and  to  transport  the  mail  in  the  boats,  and 
take  the  profits  to  themselves,  against  the  will  and  consent 
of  the  owners  of  the  boats. 

The  plaintiffs  contend,  and  they  make  it  the  basis  of  the:r 
demand,  and  the  ground  of  their  complaint,  that  the  own- 
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t-.\*  of  the  boats  entered  into  a  contract  with  them,  in  *1816.        1822. 
to  give  them  each  2000  dollars  a  year,  as  a  salary,  in  con-   s-^-\'~^> 
sideration  of  a  surrender  of  the  profits  of  the  mail  contracts.  v. 

N    RIVER 

There  was  t  resolution  of  the  company,  of  the  17th  of  STEAM-BOAI 
April,  1816,  giving  to  each  of  the  captains  "  a  salary  of 
2000  dollars  per  annum ;"  but  this  resolution  contains  no 
reference  to  the  mail  contract,  which  stood  in  the  name  of 
the  plaintiff,  Roorback,  and  had  been  made  by  him  with 
the  postmaster-general,  for  the  year  1816.  Nor  does  this 
resolution  bind  the  company  to  continue  either  of  the  cap- 
tains in  their  service,  for  any  definite  period,  or  longer  than 
they  should  think  proper ;  nor  does  it  conclude  them  from 
altering  the  amount  of  the  allowance,  if  the  interest  of  the 
establishment  should,  afterwards,  in  their  judgment,  re- 
quire it.  The  most  liberal  construction  that  the  resolution 
would  admit  of,  would  not  oblige  the  company  to  con- 
tinue the  captains,  or  that  salary,  beyond  the  then  cur- 
rent year;  for  the  mail  contract,  which  is  said  to  have 
been  the  cause  of  increasing  the  salary,  at  that  time,  from 
1000  dollars  to  2000  dollars,  was  only  for  that  year.  The 
plaintiffs,  however,  rely  upon  parol  testimony,  to  give  an- 
other and  a  stronger  construction  to  the  resolution.  Anthony 
N.  Hoffman,  who  was,  at  that  time,  clerk  to  the  board  of  pro- 
prietors, and  who  had  conversations  with  Mr.  Lynch,  the 
secretary  of  the  board,  says,  it  was  his  understanding,  at 
the  time,  that  the  captains  and  the  company  had  agreed 
that  the  salary  of  2000  dollars  per  annum  was  to  continue, 
as  a  fixed  salary,  as  long  as  the  captains  could  maintain 
the  mail  contract.  But  Mr.  Hoffman's  conversations  with 
Mr.  Lynch,  and  with  the  captains,  are  not  evidence  of  a 
contract  binding  on  the  proprietors ;  and  Mr.  Lynch,  in  his 
answer,  denies  (and  so  do  all  the  defendants)  that  the  salary 
was  intended  to  be  permanent,  or  longer  than  the  year,  dur- 
ing which  the  mail  contract,  then  in  force,  was  to  continue. 
There  is,  evidently,  no  testimony  to  change  the  lega 
operation  and  effect  of  the  resolution,  or  sufficient  to  coun- 
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1822.       teract  *the  force  of  the  answers  on  this  point.     Nothing 

*^~v^-/  can  be  more  unfounded,  than  to  set  up  a  verbal  contract, 

in  1816,  deduced  from  inferences  drawn  from  private  con- 

N.    RlTER  .  ..  •  •      i      •       i-     «  i         i 

STEAM-BOAT  versations  with  one  or  two  unauthorized  individuals,  as  a 
claim  against  the  company,  for  the  allowance  of  that  sal- 
ary, down  to  the  filing  of  the  bill,  or,  as  a  substitute  for 
it,  a  claim  for  th6  mail  profits  of  the  contract  of  1819,  down 
to  the  termination  of  it,  at  the  end  of  the  four  years.  If 
any  such  verbal  contract  existed,  it  has  been,  again  and 
again,  waived  by  the  captains,  and  the  modification  of  the 
allowance,  and  the  surrender  of  the  mail  profits,  admitted 
and  assented  to,  by  repeated  acts  of  the  plaintiffs.  Thus, 
in  February  and  April,  1817,  the  salaries  were  reduced  to 
1500  dollars,  and  again,  in  May,  1817,  raised  to  1750 
dollars,  by  resolutions  of  the  proprietors ;  and  the  captains 
all  voluntarily  continued  in  the  service  of  the  defendants 
and  accepted  of  those  modified  sums  as  a  compensation  for 
their  services,  and  in  full  for  all  their  fees  and  perquisites, 
as  agents  for  carrying  the  mail,  and  collecting  the  steam- 
boat tax.  These  repeated  acts  of  recognition,  of  the  va- 
riations of  the  salary,  and  of  the  taking  of  those  perqui- 
sites and  profits,  by  the  owners  of  the  boats,  and  the  final 
act  of  the  voluntary  assignment  of  the  mail  contract  of 
1819,  constitute  an  insurmountable  defence  to  the  whole 
of  the  present  demand. 

It  ought  not  to  be  forgotten,  in  the  consideration  of  this 
case,  that  it,  of  right,  belonged  to  the  defendants,  as  owners 
of  the  boats,  to  employ  whom  they  pleased,  at  what  price, 
and  upon  what  terms  they  pleased,  in  their  sound  discre- 
tion, and  that  their  agents  and  servants  were  always  at 
liberty  to  accede  to  the  terms,  or  to  reject  them,  and  quit 
the  employment.  This  right  always  did,  and  always  must 
exist  in  full  force,  except  so  far  as  it  may  be  abridged  in 
the  given  case,  by  positive  compact ;  and  there  is  nothing 
in  the  present  case  that  impaired  the  exercise  of  this  right, 
on  the  part  of  the  owners  of  the  steam-boats,  or  rendered 
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'the  resolutions,  which  they,  from  time  '.o  time,  passed  on  1822. 
the  subject,  unlawful  or  unjust.  The  permission  granted 
by  the  proprietors  of  the  boats  to  the  captains,  to  carry  the 
mail  and  take  the  profits,  in  1815,  was  gratuitous,  and  STEAM-BOAT 
rested  entirely  in  their  consent  and  good  will.  And,  if  it 
were  to  be  admitted,  that  the  defendants  had  no  right  to 
reduce  the  compensation  of  1000  dollars  per  annum,  for 
the  service  of  the  captains,  in  carrying  the  mail,  the 
other  moiety  of  the  2000  dollars  was  evidently  an  allowance 
for  wages,  which  they  were  not  bound  to  continue  beyond 
the  year.  The  reduction  from  2000  dollars  to  1500  dol- 
lars, which  was  made  in  1817,  may,  therefore,  if  it  were  at 
all  necessary,  be  placed  by  the  defendants  to  the  account 
of  wages  for  services  of  the  plaintiffs,  strictly  as  captains ; 
and  this  would  render  the  resolutions  of  1817  no  longer 
obnoxious  to  the  charge  of  a  breach  of  contract. 

Much  stress  seems  to  have  been  laid  upon  the  circum- 
stance, that  the  postmaster-general  intended  to  contract 
with  the  captains,  and  for  their  personal  benefit,  and  that 
the  contract  was  personal,  and  not  capable  of  assignment. 
It  would  seem  to  be  a  sufficient  answer  to  this  objection, 
that  the  captains,  having  made  the  assignment,  are  estopped 
from  denying  its  validity;  and  the  government  of  the 
United  States,  through  their  postmaster  at  Neiv-  York,  was 
informed  of  the  assignment  soon  after  it  was  made,  and  its 
validity  has  been  recognized  by  the  uniform  payment  of 
.he  compensation,  at  stated  periods,  to  the  assignees,  claim- 
ing it  in  that  capacity.  It  must,  also,  have  been  known  to 
the  government,  that  the  captains  were  the  mere  servants  of 
the  proprietors  of  the  boats,  and  that  the  mail  could  not 
be  carried  without  their  consent,  and  that  the  captains  held 
their  appointments  during  pleasure.  There  can  be  no 
doubt,  that  the  post-office  department  must,  of  course, 
have  considered  the  proprietors  as  interested  in  the  con- 
tract, and  that,  as  the  actual  performance  of  the  duties 
incident  to  the  mail  must,  of  necessity,  devolve  upon  the 
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1822.       captains,  *or  other  servants  of  the  company,  even  if  the  con- 
v^-^sx-^-'  tract  been  made  nominally  with  them,  the  captains  were 

proper  persons  with  whom  directly  to  contract,  under  the 
N.  RIVER  .  ~    , 

STEAM-BOAT  previous  consent  oj  the  owners. 

I  have  hardly  thought  it  necessary  to  take  notice  ol  tne 
suggestion,  that  the  receipts  for  the  salaries  were  constantly 
given  to  Mr.  Hoffman,  on  behalf  of  the  company,  under  a 
verbal  protest  against  the  reduction  of  the  salary,  or  a  men- 
tal reservation  of  claims  to  the  mail  profits.  Such  reserva- 
tions are  idle  and  void,  as  well  upon  legal  as  upon  ethical 
principles  ;  it  would  go  to  destroy  all  sincerity  and  all  con- 
fidence in  dealing,  if  men  could  escape  from  the  binding 
force  of  their  acts  and  obligations,  by  such  means. 

The  bill  also  claims  an  account  of  the  perquisites  allow- 
ed by  law  to  the  captains,  for  collecting  the  tax  on  steam- 
boat passengers;  but  the  objection  to  this  demand  is 
equally  conclusive.  The  captains  were,  on  the  10th  of 
May,  1817,  allowed  an  addition  of  250  dollars  a  year,  to 
their  salaries,  as  an  equivalent  for  this  perquisite,  and  they 
accepted  of  the  commutation,  and  it  was  paid  to  them,  and 
they  regularly  accounted  for  the  perquisite. 

The  plaintiff  Bartholomew  was  dismissed  from  the  ser- 
vice of  the  defendants,  as  a  captain,  in  March,  1821 ;  but 
previous  to  his  dismissal,  he  and  the  defendants  settled, 
and  the  balance  of  his  account  was  paid  to  him,  and  he 
gave  a  receipt  in  full  of  all  demands  on  the  defendants,  as 
a  corporation  or  otherwise,  and  in  satisfaction  "  of  all 
claims  and  demands  whatsoever,  by  reason  of  any  account, 
contract,  promise,  or  any  thing  whatever,  for  which  the 
company,  or  the  members  thereof,  as  a  corporation  or 
otherwise,  were  or  are  liable."  This  discharge,  in  these 
sweeping  terms,  was  given  by  Captain  B.,  as  Mr.  Rhind 
says,  without  any  objection,  after  reading  it,  and  without 
suggesting  any  claim  on  account  of  the  mail.  It  shows, 
then,  that  the  claim  on  his  part  is,  if  possible,  still  more 
groundless.  It  may  also  be  observed,  that  the  plainti 
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"'Roorback  was  dismissed,  by  a  resolution  of  the  proprietors,        1822. 
of  the  28th  of  February,  1617,  and  which,  at  the  same  time,  v-**">s/^x^ 

RoORBACH 

reduced  the  salaries  to  loOO  dollars;  and  when  he  was  v. 

N      R.IVEK 

restored,  by  the  resolution  of  the  14th  of  April,  1817,  and  STEAM-BOAT 
assigned  to  the  command  of  the  Paragon,  the  same  allow- 
ance of  1500  dollars  only,  and  a  prohibition  of  all  perqui- 
sites to  the  captains,  was  declared.  By  accepting  of  a  re- 
appointment  under  this  last  resolution,  he  certainly  ought 
to  be  considered  as  acceding  to  the  condition  annexed ; 
and  I  cannot  well  imagine  a  case,  in  which  a  party  is  more 
strongly  concluded  from  advancing  any  pretension  to  other 
terms. 

The  plaintiffs  have,  by  their  counsel,  claimed  from  the 
defendant  E.  P.  Livingston,  his  proportion  of  the  2000 
dollars  salary,  on  the  strength  of  a  letter  which  he  wrote 
to  Captain  W7.,  on  the  llth  of  May,  1819,  in  which  he 
stated,  that  he  should  advocate  the  increase  of  the  sala- 
ries to  2000  dollars,  from  the  1st  of  January,  1819,  "and 
should  it  not  obtain  the  assent  of  a  majority,  he  would,  at 
all  events,  pay  his  proportional  part  of  such  increase,  so 
long  as  their  conduct  and  the  proceeds  might,  in  his  opin- 
on,  justify  it."  Whatever  might  otherwise  -be  the  de- 
ductions to  be  drawn  from  this  paragraph,  it  is  in  proof, 
by  the  certificate  of  Mr.  Hoffman,  that  the  captains'  de- 
clined to  accept  of  this  offer,  as  they  did  not  deem  it 
honorable  to  receive  such  a  partial  allowance  from  one 
of  the  concern. 

I  am,  accordingly,  of  opinion,  that  there  is  no  just 
foundation  for  the  suit,  and  that  the  bill  ought  to  be  dis- 
missed. And  considering  the  absence  of  all  reasonable 
color  and  ground  for  the  claims  set  up,  and  that  the  bill 
has  been  permitted  to  contain  numerous  and  injurious 
charges  of  fraud,  without  any  color  of  proof  to  support 
them,  I  feel  myself  under  the  necessity  of  adding,  that  the 
bill  be  dismissed  with  costs. 

Decree  accordingly. 
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*G.  FLOYD  against  M.  JAYNE  and  others. 

Where,  after  a  verdict  in  a  Court  of  Common  Pleas,  the  inferior 
Court,  under  the  statute,  has  no  power  to  grant  a  new  trial,  this 
Court  will  grant  relief,  on  the  ground  of  newly-discovered  evi- 
dence, unless  the  sum  in  controversy  be  too  small  to  bear  the  ex- 
pense of  the  remedy.  But  if  the  party  has  not  used  due  diligence, 
or  all  the  means  in  his  power  to  establish,  at  the  trial,  the  fact 
which  he  seeks  to  prove  on  a  new  trial,  this  Court  will  not  in- 
terfere. 

The  jurisdiction  of  this  Court  over  trials  of  law,  by  compelling 
the  party  who  has  gained  a  verdict  to  submit  to  a  new  trial,  or  be 
forever  enjoined  from  proceeding  on  his  verdict,  is  now  very 
rarely  exercised,  and  never,  except  in  a  very  clear  case  of  fraud  or 
injustice,  or  upon  newly-discovered  evidence,  which  could  not 
possibly  have  been  produced  at  the  first  trial. 

THE  bill,  filed  November,  1821,  stated,  that  a  judgment 
had  been  lately  recovered  in  the  Court  of  Common  Pleas, 
of  Suffolk  county,  against  the  plaintiff,  in  the  names  of  S 
S.  Hawkins,  R.  Hawkins,  and  E.  Smith,  executors  of 
Benjamin  Hawkins,  deceased,  defendants,  on  a  sealed  note, 
dated  June  7th,  1806,  made  by  the  plaintiff,  in  favor  of 
B.  H.,  the  testator,  for  fifty  dollars,  being  the  price  of  a 
yoke  of  oxen,  purchased  by  the  plaintiff  of  B.  H.  That 
the  defendant  Morris  Jayne,  being  an  intimate  friend  of 
the  plaintiff,  informed  him  that  B.  H.  owed  M.  J.  for 
goods  sold  to  him,  and  that  M.  J.  was  afraid  of  losing  his 
money  ;  and  being  informed  thatB.  H.  held  the  plaintiff's 
note,  he  wished  to  obtain  payment  of  his  debt  through  the 
plaintiff,  and  stated  that  if  the  plaintiff  would  pay  M.  J. 
the  amount  of  the  note  and  interest,  M.  J.  would  prevail 
on  B.  H.  to  allow  the  amount,  or  so  much  thereof  as  might 
be  necessary  to  be  carried-  to  the  credit  of  B.  H.,  in  dis- 
charge of  his  debt,  and  to  give  up  the  plaintiff's  note  to 
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he  cancelled,  and  promised  that  he  would  cancel  it.  That  1822. 
*the  plaintiff,  confiding  in  the  integrity  of  M.  J.,  agreed  to 
his  proposal,  and  paid  him  the  amount  of  the  note  on  the 
terms  and  conditions  so  proposed,  but  took  no  receipt, 
nor  was  any  person  present  at  the  time ;  that  H.,  being 
made  acquainted  with  the  transaction  by  M.  J.,  assent- 
ed to  it,  and  gave  up  the  note  to  M.  J.,  who  has 
never  cancelled,  or  given  it  up  to  the  plaintiff,  but  still  re- 
tains it.  That  B.  H.  died  in  1817.  That  in  April,  1821, 
a  suit  was  commenced  at  the  instance  of  the  defendant 
M.  J.,  who  claims  to  be  an  assignee,  or  of  the  defendant 
S.  J.,  or  both  of  them,  in  the  names  of  the  executors  of  B. 
H.,  but  for  the  benefit  of  M.  J.,  in  the  Common  Pleas  of 
Suffolk  county,  against  the  plaintiff,  on  the  note  so  given 
by  him  to  B.  H.  That  the  plaintiff  pleaded  the  general 
issue,  but  having  no  evidence  to  prove  the  payment  of  the 
note,  was  obliged  to  submit  to  a  verdict ;  and  an  inquest 
was  accordingly  taken,  by  default,  against  him,  for  103 
dollars  and  6  cents,  on  which  a  judgment  was  entered  for 
136  dollars  and  52  cents,  including  the  costs.  That  since 
the  verdict  and  judgment,  the  plaintiff  had  discovered 
proof  of  the  circumstances  above  stated  ;  and  that  one  R. 
T.  had  informed  the  plaintiff,  that  she  heard  M.  J.  some 
years  since  acknowledge  the  payment ;  but  that,  as'  none 
of  the  judges  of  the  Court  of  Common  Pleas  of  Suffolk 
county  were  of  the  degree  of  a  counsellor  of  law  of  the 
Supreme  Court,  a  new  trial  could  not,  according  to  the 
statute,  be  had  in  that  Court.  That  the  plaintiff  had  ap- 
plied to  the  defendants,  and  requested  them  to  consent  to  a 
new  trial,  informing  them  of  such  newly-discovered  evi- 
dence, and  offered  to  give  them  security  for  the  payment 
of  the  money,  in  case  a  new  trial  should  result  in  their 
favor.  Prayer  for  an  injunction  and  general  relief.  An 
injunction  was  granted,  on  paying  the  amount  of  the  ver- 
dict into  the  Court. 

The  defendants  appeared  and  answered.     The  answei 
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1822.  °f  M-  J>  stated,  that  on  the  22d  of  April,  1807,  B.  H., 
being  *indebted  to  him  in  the  sum  of  25  dollars,  gave  him  the 
note  in  question  in  payment,  and  he  paid  the  balance  of 
28  dollars  and  6  cents  in  cash  to  B.  H.,  who  delivered  the 
note,  without  writing  to  him.  That  the  plaintiff  never 
paid  him  or  B.  H.  the  amount  of  the  note,  and  that  it  was 
still  unpaid  ;  and  he  denied  the  allegations  in  the  bill  on 
the  subject.  He  admitted  that  the  note  was  transferred  to 
him,  without  any  endorsement  or  writing,  and  was  in  his 
possession.  That  there  were  unsettled  accounts  between 
him  and  the  plaintiff,  which  were  not  adjusted  until  in  the 
spring  of  1820,  when  he  applied  to  the  plaintiff  for  pay- 
ment, which  he  refused.  That  this  defendant  then  ap- 
plied to  the  executors  of  B.  H.  for  power  to  bring  a  suit, 
in  their  names,  against  the  plaintiff,  on  the  note  ;  and  that, 
expecting  to  be  absent,  he  requested  the  power  to  be  given 
to  his  brother  J.  J.,  so  that  he  might  collect  the  money  for 
him,  which  was  accordingly  done.  He  admitted  the  facts 
as  to  the  verdict  and  judgment,  and  that  the  Court  of  C.  P. 
had  no  power  to  grunt  a  new  trial  ;  and  denied  that  he 
even  told  R.  T.,  the  person  mentioned  in  the  bill,  that  the 
plaintiff  had  paid  the  note. 

Proofs  were  taken  in  the  cause.  Two  of  the  witnesses 
for  the  plaintiff  testified  expressly  to  the  acknowledgment 
of  M.  J.,  that  the  plaintiff  had  paid  the  note,  and  two 
other  witnesses  deposed  to  the  same  effect.  The  substance 
of  their  testimony  is  stated  in  the  opinion  of  the  Court. 

THE  CHANCELLOR.  This  is  a  bill  for  a  new  trial,  after 
a  verdict  in  the  Suffolk  Common  Pleas,  upon  a  sealed 
note,  amounting,  in  principal  and  interest,  to  103  dollars, 
61  cents.  The  ground  of  the  application  is  the  discovery, 
since  the  verdict,  of  testimony  to  prove  the  payment  of  the 
note,  and  the  want  of  power  in  that  Court  to  grant  a  new 
trial,  otherwise  than  for  irregularity,  as  none  of  the  judges 
are  of  the  degree  of  counsellor  in  the  Supreme  Court. 
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Anciently,  Courts  of  equity  exercised  a  familiar  juris-  1822. 
aiction  *over  trials  at  law,  and  compelled  the  successful 
party  to  submit  to  a  new  trial,  or  to  be  perpetually  enjoined 
from  proceeding  on  his  verdict.  This  relief  was  not 
granted,  unless  the  application  was  founded  upon  some 
clear  case  of  fraud  or  injustice,  or  upon  newly-discovered 
evidence,  which  could  not  possibly  have  been  made  use  of 
upon  the  first  trial.  But  this  practice  has  long  since  gone 
out  of  use,  and  such  a  jurisdiction  is  rarely  exercised  in 
modern  times,  because  Courts  of  law  are  now  in  the  com- 
petent and  liberal  exercise  of  the  power  of  granting  new 
trials.  (1  Fern.  177.  note  1.  Richards,  B.,  in  3  Price, 
247.  1  Johns.  Ch.  Rep.  97.  323.)  The  present  case, 
however,  seems  to  form  an  exception  to  the  modern  rule, 
and  to  require  of  this  Court  the  exercise  of  that  ancient 
jurisdiction,  because  here  is  a  case  in  which  the  Court  of 
law  has  no  power  to  award  a  new  trial  upon  the  merits. 
If  the  particular  circumstances,  "stated  in  the  pleadings 
and  proofs,  rendered  the  exercise  of  the  power  proper  by 
a  Court  of  law  possessing  jurisdiction  for  that  purpose,  I 
should  feel  myself  called  upon  to  grant  relief  to  the  plain- 
tiff, unless  it  should  appear  that  the  sum  in  controversy 
was  too  small  to  bear  the  expense  of  the  remedy. 

But  on  examining  the  testimony  taken  in  chief,  I 'think 
it  is  pretty  evident  that  the  plaintiff  did  not  use  the  requi 
site  diligence,  or  the  means  in  his  power,  to  establish,  on 
the  trial  at  law,  the  payment  which  he  now  sets  up  as  his 
defence  ;  and  for  that  reason,  he  is  not  entitled  to  the  inter- 
position of  this  Court,  on  the  ground  of  the  newly-dis- 
covered testimony.  It  is  the  settled  doctrine  and  practice  of 
this  Court,  as  well  as  of  Courts  of  law,  that  a  party  is  not 
entitled  to  relief  after  verdict,  upon  testimony  which,  with 
ordinary  care  and  diligence,  he  might  have  procured  and 
used  upon  the  trial  at  law.  It  would  be  establishing  n 
grievous  precedent,  and  one  of  great  public  inconvenience, 
to  interfere  in  any  other  case  than  one  of  indispensable 
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1822.       necessity,  and  wholly  free  from  any  kind  of  negligence ; 
*— •*~Nr~^-'  ^especially  when  the  matter  in  controversy  was  of  small 
amount,  and  not  well  able  to  bear  the  expense  of  a  litiga- 
tion in  this  Court. 

The  plaintiff  did  not  plead  payment,  nor  entitle  himself 
to  prove  it,  against  the  demand  upon  the  specialty.  It 
could  not  have  been  given  in  evidence  upon  the  general 
issue,  without  a  special  notice  subjoined  to  the  plea.  Here 
was  a  great  and  fatal  want  of  diligence  on  the  part  of  the 
plaintiff,  in  not  putting  himself  in  a  capacity  to  give  pay- 
ment in  evidence  upon  the  trial ;  and  it  appears,  by  the  tes- 
timony of  Jedediah  Hart,  a  material  witness  for  him,  that 
he  informed  the  plaintiff,  before  the  trial,  that  he  could  be 
of  some  service  to  him,  as  a  witness  at  the  trial,  but  the 
plaintiff  made  no  reply,  and  told  him,  afterwards,  "  that 
as  there  was  no  third  person  present,  when  he  had  given 
the  money  toJayne,  to  take  up  the  note,  he  did  not  sup- 
pose that  deponent  could  know  any  thing  material  on  the 
subject,  and  that  therefore  he  had  not  called  him  to  be  a 
witness  on  the  trial."  It  is  now  very  clear,  that  had  the 
plaintiff  pleaded  payment,  and  availed  himself  of  the  in- 
formation which  Hart  had  it  in  his  power  to  give,  and  pro- 
duced Hart  as  a  witness,  he  would  have  supported  his  plea 
of  payment.  So,  again,  it  appears  that  John  Jayne,  an- 
other material  witness  for  the  plaintiff,  was.  at  the  time, 
known  to  him  to  be  such,  for  the  witness  says  he  was  pres- 
ent when  the  defendant  M.  J.  confessed  to  the  plaintiff 
that  the  note  was  paid  and  destroyed.  The  plaintiff  should 
have  recollected  that  this  witness  was  present.  Due  in 
quiry  would  probably  have  brought  that  fact  to  his  mem- 
ory ;  but  it  does  not  appear  that  he  made  any  inquiry. 
Another  material  witness  for  the  plaintiff  is  Charles  A 
Floyd,  his  attorney  in  the  suit  below,  who,  of  course, 
knew,  before  he  was  employed  to  defend  the  suit,  and  put 
in  a  plea,  the  existence  of  the  acts  and  confessions  of  the 
defendant  M.  J.  in  icspect  to  the  note,  which  are  now 
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mentioned  by  him  as  evidence  of  payment.  This  appears  1822. 
*to  me,  upon  the  whole,  to  be  a  very  strong  case  of  negli- 
gence, before  the  trial ;  and  there  is  no  account  of  any 
effort  or  inquiry  whatsoever,  made  by  the  plaintiff  pending 
the  suit  at  law,  to  enable  him  to  set  up  and  support  a  plea 
of  payment. 

I  cannot,  then,  interfere  in  this  case,  according  to  my 
view  of  the  principles  of  the  Court,  or  my  sense  of  sound 
discretion.  The  bill  must,  accordingly,  be  dismissed,  with- 
out costs,  as  against  the  defendant  M.  /.,  and  with  costs 
as  against  the  otl/er  defendants,  so  far  only  as  relates  to 
their  appearance  and  answers ;  and  they  are  not  to  be  al- 
lowed for  any  of  the  subsequent  costs  which  were  exclu- 
sively created  between  the  plaintiff  and  M.  J. 

Decree  accordingly. 
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188* 

PERKINS 
WASHINGTON    *PERKINS    against    THE     WASHINGTON     iNSURANt.F 

COMPANY  OF  THE  CITY  OF  NEW-YORK. 

[Reversed,  4  Cow.  645.] 

The  defendants,  being  a  com|>any  incorporated,  in  the  city  of  JVe«v 
York,  for  the  purpose  of  insuring  property  against  loss  or  damage 
by  fire,  appointed  R.  their  surveyor,  at  Savannah,  in  Georgia,  to 
survey  and  return  a  description  of  the  property  offered  for  in- 
surance, and  to  state  the  terms  and  probable  rates  of  insurance  to 
applicants,  and  to  receive  from  those,  who  were  willing  to  pay,  the 
premiums  which  he  might  name,  and  to  transmit  the  same  to  the 
defendants,  who  reserved  to  themselves  the  right  of  deliberating 
and  deciding  on  the  applications,  and  to  accept  or  reject  them,  in 
their  discretion ;  and  their  printed  proposals  stated,  that  no  in- 
surance would  be  considered  as  made,  or  binding,  until  the  pre- 
mium was  paid,  &c. :  Held,  that  R.  was  not  the  general  agent  of 
the  defendants  for  effecting  insurance,  nor  were  they  bound  by  his 
agreement,  for  that  purpose,  or  his  receipt  of  the  premium  of  in- 
surance, so  as  to  make  them  responsible  for  a  loss  happening  be- 
fore the  premium  was  transmitted  to  them,  and  before  they  knew 
of  the  application ;  and,  of  course,  before  they  had  considered  of, 
or  accepted  the  proposal,  or  executed  a  policy  of  insurance. 

December  28.  THE  defendants,  being  an  incorporated  company  for 
the  purpose,  among  other  things,  of  insuring  against  loss 
or  damage  by  fire,  on  the  llth  of  December,  1818,  ap- 
pointed Henry  P.  Russell,  residing  at  Savannah,  in  the 
state  of  Georgia,  their  "  surveyor  of  buildings  and  goods 
offered  to  be  insured  in  Savannah."  On  the  10th  of  Feb- 
ruary, 1819,  R.,  of  his  own  accord,  and  without  any  di- 
rection from  the  defendants,  published  an  advertisement  at 
S.,  stating,  that  insurance,  by  the  defendants,  might  be  ef- 
fected by  application  to  R.,  who  had  a  table  and  classes  of 
hazards,  and  rates  of  annual  premiums,  to  be  exhibited, 
and  that  he  was  authorized  to  say,  that  insurance  would  bu 
effected  as  favorable  to  the  insured,  as  those  of  any  other 
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co.npany  in  the  United  States;  and  that  he   (R-)  would        1822. 
*attend  to  the  surveying  of  the  property,  and  would  obtain  s— ' ^v^-^ 
the  policies  from  the  defendants,  with  the  least  possible  \. 

„  „        WASHINGTON 

delay.  This  advertisement  was  signed  by  H.  as  agent  jor  LNS.  <••• 
Savannah.  He  received  from  the  defendants  their  printed 
proposals,  and  the  printed  or  blank  form  of  their  policies. 
The  printed  proposals  stated,  that  all  applications  for  in- 
surance must  be  made  at  their  office,  and  that  no  in- 
surance was  to  be  considered  as  made,  or  binding,  until 
the  premium  max  paid.  The  policies,  from  time  to  time, 
were  sent  by  the  defendants  to  R.  On  the  27th  of  April, 
1819,  the  president  of  the  company  wrote  to  him,  stating, 
that  in  a  case  mentioned,  the  defendants  had  taken  the 
property  at  a  less  premium  than  he  had  fixed  on  it.  That 
the  defendants  had  never  furnished  their  agents  or  surveyors 
with  blank  policies.  The  board  would  never  sanction  it. 
"  The  most  and  best  that  can  be  done,  is,  that  all  insurances 
that  he  may  agree  to  make,  and  for  which  the  premium 
he  shall  charge  shall  be  actually  paid,  and  shall  be  re- 
ceived here,  the  defendants  will  consider  as  accruing  at  the 
time  of  payment  to  him,  so  that,  in  case  of  accident  be- 
tween such  time  of  payment,  and  the  receipt  of  the  money 
here,  the  company  will  indemnify  such  loss,  provided  the 
office  shall  recognize  the  rate  of  premium,  and  shall  be 
otherwise  satisfied  with  the  risk.  The  company  will  in  no 
case  guaranty  the  transmission  of  money  for  a  premium. 
Insurances  are  effected  here  only  on  the  actual  payment  of 
the  premium  to  one  of  its  officers."  On  the  28th  of  April, 
1819,  the  defendants  wrote  to  R.,  by  their  secretary,  who 
said,  "  I  am  happy  the  company  could  take  the  risk  on 
better  terms  than  you  had  estimated.  No  insurance  shall 
be  binding  until  the  premium  is  received  at  their  office. 
The  reason  of  this  rule  is,  that  the  defendants  will  not  be 
responsible  for  the  risk  of  sending  the  premium  by  land  or 
water.  I  am  authorized,  however,  to  assure  you,  that  in 
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1822.       aM  cases  where  the  risk  is  accepted,  on  the  receipt  of  the 
--^^••fc-'  premium  here,  they  will  execute  the  policy,  to  take  effect 

PERKINS 

\.  *from  the  time  the  premium  was  received  by  you,  if  the 

CASHING TON 

l«s  Co.  same  shall  be  requested,  in  the  letter  accompanying  the 
survey."  On  the  8th  of  November,  1819,  the  president  ol 
the  company  wrote  to  R. ,  stating,  that  the  defendants  in- 
closed to  him  the  proposals  or  rates  for  southern  insu- 
rances. "  The  premiums  named  are  in  no  case  higher  than 
those  you  quoted,  with  which  we  are  satisfied.  You  can 
safely  have  reference  to  these  risks,  in  naming  premiums, 
in  cases  which  shall  be  offered  hereafter  of  like  hazards." 
On  the  5th  of  January,  1820,  /?.,  in  behalf  of  the  defend- 
ants, agreed  with  the  plaintiff  to  insure  the  stock  of  dry 
goods,  groceries,  &c.,  of  the  plaintiff,  in  Savannah,  and 
which  had  been  surveyed  by  /?.,  who  gave  to  the  plaintiff 
the  following  receipt :  "  Received  from  Edward  Perkins 
106  dollars,  28  cents,  in  full  for  insuring  five  thousand  dol- 
lars, at  the  rate  of  2£th  per  cent,  per  annum,  upon  his 
stock  of  dry  goods,  groceries,  &c.,  situated  in  the  store- 
house of  Ebenezer  Jencks,  in  Congress  street,  in  the  city  of 
Savannah,  against  loss  or  damage  by  fire,  for  one  year 
from  this  date,  in  the  Washington  Insurance  Company,  in 
the  city  of  New-  York.  Received,  also,  fifty  cents  for  the 
expense  of  the  policy,  and  three  dollars  as  my  fees,  for 
taking  the  survey,  and  transacting  the  business."  "  Hen- 
ry P.  Russell,  agent  for  said  company."  The  bill  stated, 
that  on  the  llth  of  January,  1820,  a  fire  broke  out  in  Sa- 
vannah, at  a  considerable  distance  from  the  store-house  in 
which  the  plaintiff's  goods  were  deposited,  which  spread 
rapidly,  and  reached  the  store-house,  which  took  fire,  and 
most  of  the  goods,  &x.,  notwithstanding  every  exertion  to 
save  them,  were  destroyed.  That  the  value  of  the  plain- 
tiff's goods,  at  the  time  the  fire  began,  was  8730  dollars 
and  79  cents ;  and  the  value  of  the  goods  saved  was  2144 
oo.iars  cam  53  cents.  That  immediately  after  the  fire,  the 
496 


CASES  IN  CHANCERY.  487 

plaintiff  applied  to  72.,  and  demanded  the  policy  af  in-        1822. 
surance,  and  offered  due  proof  of  the  loss  of  the  goods,  &c.   **~^~^-**-s 
That  R.  answered,  that  he  had  not  forwarded  the  premium  V.K 

*received  of  the  plaintiff  to  the  defendants,  it  being  his  L.,S.  Co. 
usual  practice  to  wait,  until  he  had  got  a  sufficient  sum  to  [  *  488  J 
purchase  a  bill  for  the  remittance.  That  the  plaintiff,  im- 
mediately afterwards,  sent  notice  of  the  loss,  with  proof  of 
interest,  &c.,  to  the  defendants,  at  New-York ;  and,  after- 
wards, for  greater  caution,  tendered  the  premium  to  the  de- 
fendants at  their  office,  in  New-York,  and  demanded  the 
policy,  and  payment  of  the  loss,  and  offered  to  them  due 
proof  of  the  loss,  &c. ;  but  the  defendants  refused  to  de- 
liver the  policy,  or  pay  the  loss.  Prayer  that  the  defend- 
ants may  be  decreed  to  pay  to  the  plaintiff  the  amount  so 
agreed  to  be  insured  by  them,  on  the  stock  of  goods,  &c., 
or  else  to  execute  and  deliver  to  him  a  policy  of  insurance, 
pursuant  to  the  agreement,  to  bear  date  the  same  day  as 
the  receipt  of  their  agent,  &c.,  and  for  general  relief. 

The  defendants,  in  their  answer,  averred,  that  R.  was 
no  otherwise  their  agent,  than  they  had  constituted  and 
appointed  him  a  surveyor  for  them,  in  Savannah,  and  other 
adjoining  places,  of  such  buildings  or  goods,  as  should  be 
offered  for  insurance  in  their  office,  in  the  city  of  New- 
York,  and  had  empowered  him  to  state  to  applicants  for 
insurance,  at  Savannah,  the  probable  rates  according  to 
the  nature  of  the  risk,  at  which  insurance  might  be  ex- 
pected to  be  effected  by  them  ;  but  always  reserving  to 
themselves  the  entire  power  to  abide  by,  or  to  vary  the 
rates  so  stated  by  him,  or  entirely  to  decline  such  in- 
surance, when  the  proposal,  and  his  report  or  survey,  should 
be  presented  to  them  for  their  deliberation.  That  they, 
afterwards,  permitted  him  to  receive  from  such  persons  as 
were  willing  to  pay  the  same  to  him,  such  sums  as  lie 
might  think  fit  to  name  as  probable  premiums,  and  to 
transmit  the  amount  to  the  defendants,  in  order  to  prevent 
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1822.       any  unnecessary  delay  in  effecting  insurance;  but  they 
^^^^"^^  absolutely   denied,    that  they  ever   appointed    him    their 
v.  agent  for  insuring  or  effecting  insurance  against  loss  01 

INS.  Co.  damage  by  fire ;  but,  on  the  contrary,  they  have  never 
[  *  489  j  *given  such  power  or  authority  to  any  of  their  surveyors 
or  agents ;  and  they  expressly  refused  it  to  jR.,  who,  on 
account  of  the  distance  of  Savannah,  suggested  the  expe- 
diency of  intrusting  him  with  such  power  and  authority  ; 
and  they  accordingly  instructed  their  secretary  to  write  to 
him,  to  that  effect,  on  the  28th  of  April,  1819.  That,  in 
receiving  the  money,  and  giving  the  receipt,  on  the  5th  of 
January,  1820,  R.  acted  as  the  agent  of  the  plaintiff,  and 
not  as  the  agent  of  the  defendants  They  denied  that  /?. 
had  ever  remitted  the  premium  to  them,  or  that  they  ever 
accepted  or  deliberated  on  the  plaintiff's  proposal  for  in- 
surance, nor  did  they  know  of  it,  at  the  time  of  the  alleged 
loss;  though  they  admit,  that  afterwards,  in  May,  1820, 
the  plaintiff  communicated  to  them  the  circumstances,  and 
tendered  the  premium  and  proofs,  as  stated  in  his  bill, 
which  they  refused,  not  considering  that  any  insurance 
had  been  made  by  them,  or  that  they  were  bound  by  any 
agreement  of  R.  for  that  purpose. 

November  26<A.  The  cause  was  this  day  brought  to  a 
hearing  on  the  pleadings  and  proofs. 

D.  B.  Ogden,  for  the  plaintiff.  He  cited  Rathbone  v. 
Warren,  10  Johns.  Rep.  596,  in  Error.  7  Vin.  Abr.  395. 
Coop.  Eq.  PL  31.  61.  3  Afk.  124.  132.  Free.  in.  Ch. 
332.  2  P.  Wms.  541.  Coop.  Eq.  PL  188.  198.  292. 
1  P.  Wms.  2,  3.  Afk.  630.  1  Bro.  Ch.  Rep.  194.  2 
Fonbl.  Equ.  B.  6.  ch.  3.  s.  6.  n.  p.  2  Atlc.  2.  282.  6  Ves. 
290.  2  Johns.  Cases,  424.  5  Cranch,  61.  7  Crane/*, 
299.  15  Johns.  Rep.  44. 

T.  A.  Emmet,  and  B.  Ferris,  contra. 
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THE  CHANCELLOR.     The  essential  point  in  this  case  is,        1822. 
whether  Henry  P.  Russell  was  authorized  to  bind,  and  did    v^~«v—^x 
bind  the  defendants,  to  insure  the  goods  of  the  plaintiff,  at  v. 

.-    ,  .       ,  ...      WASHINGTOH 

the  rate,  and  upon  the  terms  specified  in  the  receipt  which  INS.  Co. 
*he  gave  to  the  plaintiff,  on  the  5th  of  January,  1820. 
The  counsel  for  the  plaintiff  contends,  that  R.  was  the 
general  agent  for  the  defendants  at  Savannah,  for  the  pur- 
pose of  receiving  premiums  and  agreeing  to  make  insu- 
rances, and  that  they  were  bound  by  his  acts.  The  other 
side  insist,  that  R.  was  not  their  agent  for  that  purpose. 
He  was  only  their  surveyor,  to  survey  and  return  a  de- 
scription of  the  property  offered  for  insurance ;  to  state  to 
applicants  the  probable  rates  of  insurance ;  to  receive  from 
persons  willing  to  pay,  the  premiums  he  might  think  fit  to 
name,  and  to  transmit  the  same  to  the  defendants ;  and 
that  they  reserved  to  themselves  a  right  to  deliberate  and 
act  upon  the  application,  and  to  accept  or  reject  the  pro- 
posal and  premium,  in  their  discretion.  That  in  receiving 
the  money,  R.  acted  as  the  agent  of  the  applicant ;  and 
that  there  was  no  contract  of  insurance  in  any  case,  until 
the  proposal  had  been  received  and  accepted  by  the  de- 
fendants, accompanied  with  a  receipt  of  the  premium  at 
their  office. 

Russell's  appointment  was  strictly  that  of  "  surveyor  for 
the  defendants,  of  buildings  and  goods,  offered  to  be  in- 
sured in  Savannah."  This  appointment  was  dated  the  1 1th 
of  December,  1818.  Under  this  appointment,  as  surveyor, 
/?.,  on  the  10th  of  February,  1819,  published  in  the  pa- 
pers, at  Savannah,  that  "  insurances,  by  the  defendants, 
might  be  effected  by  application  to  him,  who  had  a  table 
and  classes  of  hazards,  and  rates  of  annual  premiums,  to 
be  exhibited ;  and  that  he  was  authorized  to  say,  insurance 
would  lx$  effected  as  favorable  to  the  assured  as  those  of 
any  company  in  the  United  States ;  and  that  he  would  at- 
tend to  the  surveying  the  property,  and  would  obtain  the 
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policies  from  the  defendants  with  the  least  possible  delay." 
These  proposals  he  signed,  as  "  agent  for  Savannah; "  and 
he  says,  that  this  advertisement  was  published  at  his  own 
suggestion,  and  he  does  not  know  that  it  ever  came  to  the 
knowledge  of  the  defendants. 

I  apprehend,  that  the  defendants  are  not  bound  by  any 
491  ]  *assumed  power  contained  in  these  proposals,  made  and 
published  without  their  authority.  But  the  proposals  do 
not,  in  fact,  assume  any  authority  to  make  contracts  of 
insurance  binding  on  the  company.  He  was  to  receive 
applications,  and  through  him,  as  the  medium  of  commu- 
nication, insurances  might  be  effected.  He  was  authorized 
to  say,  insurances  would  be  effected  on  the  most  favorable 
terms,  that  he  possessed  the  rates  of  premium,  and  would 
attend  to  surveying  the  property,  and  obtaining  the  poli- 
cies. There  is  nothing  in  all  this  that,  upon  any  necessary 
and  sound  construction,  carries  the  idea  that  he  himself 
could  make  valid  and  binding  contracts  of  insurance,  in 
the  first  instance,  without  the  subsequent  sanction  of  the 
defendants.  He  was,  evidently,  from  his  own  account,  to 
act  only  as  a  surveyor,  with  authority  to  receive  and  com- 
municate applications,  and  to  receive  and  communicate 
the  answers. 

He  had  blank  printed  proposals  of  a  circular  nature, 
and  without  signature,  issued  by  the  company,  and  one  of 
these  he  affixed  up  in  his  store-house.  It  was  a  general 
outline  of  the  classes  of  hazards  and  rates  of  annual  pre- 
miums, and  conditions  of  insurance.  One  of  the  conditions 
was,  that  "  all  applications  for  insurance  must  be  made  at 
the  office  of  the  company ;  "  and  another,  that  "  no  insu- 
rance will  be  considered  as  made  or  binding  until  the  pre- 
mium is  paid ;  and  that  every  policy  of  insurance,  made 
by  the  company,  shall  be  sealed  with  its  seal,  and  signed 
by  the  president  and  secretary." 

Hitherto,  we  have  discovered  nothing  that  will  justify 
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the  conclusion,  that  Russell  had  authority  to  make  a  con-        1522. 
tract  of  insurance  binding  on  the  company.     And  if  we   ^^»~>v'-^~' 
recur  to  the  correspondence  between  them,  we  shall  equally  v.  ' 

/..,.,.  .1  j    j  f      •      .1  •  WASHINGTON 

rail  in  discovering  the  power  contended  tor  in  this  case.  JNS.  GO 

In  a  letter  from  jR.,  to  the  defendants,  dated  April  9, 
1319,  he  observed,  that  "there  is  a  difficulty,  owing  to 
the  distance  from  New-York,  in  getting  along  with  insu- 
rances *here,  and  I  have  written  to  Mr.  Swords  on  the  [ 
subject.  Unless  I  am  furnished  with  blank  policies  reaay 
signed,  or  unless  my  receipt  for  the  premiums,  as  agent,  is 
made  binding  upon  the  company,  until  the  policies  can  be 
obtained  from  the  office,  I  suspect  but  little  can  be  done  in 
the  way  of  insuring,  for  I  find  that  applicants  want  the 
risk  to  commence  as  soon  as  the  premium  is  paid."  The 
answer  from  the  defendants,  by  Mr.  Sivords,  their  president, 
was  dated  the  27th  of  April t  1819,  and  states,  that  "  the 
company  had  never  furnished  their  agents,  or  surveyors, 
with  blank  policies.  The  board  will  never  sanction  it. 
The  most  and  best  that  can  be  done  is,  that  all  insurances 
that  you  may  agree  to  make,  and  for  which  the  premium 
you  shall  charge,  shall  be  -actually  paid,  and  shall  be  re- 
ceived here,  the  office  will  consider  as  enuring  at  the  time 
of  the  payment  to  you ;  so  that,  in  case  of  accident  between 
such  time  of  payment  and  the  receipt  of  the  money,  here, 
the  company  will  indemnify  such  loss,  provided,  however, 
that  the  office  shall  recognize  the  said  rate  of  premium  ivhich 
you  shall  charge,  and  shall  be  otherwise  satisjied  with  the 
risk.  The  company  will  in  no  case  guaranty  the  trans- 
mission of  money  for  a  premium.  Insurances  are  effected 
here  only,  on  the  actual  payment  of  the  premium  to  one  of 
its  officers." 

By  another  letter  from  the  defendants,  by  their  secre 
tary,  of  the  date  of  the  28th  of  April,  1819,  they  say, 
"  No  insurance  shall  be  binding  until  the  premium  is  re- 
ceived at  this  office.     The  reason  of  this  rule  is,  that  the 
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company  will  not  be  responsible  for  the  risk  of  sending  the 
premium,  either  by  land  or  water.  I  am  authorized,  how 
ever,  to  assure  you,  that  in  all  cases  where  the  risk  is  ac- 
cepted,  on  the  receipt  of  the  premium  here,  they  will  ex- 
ecute the  policy,  to  take  effect  from  the  time  the  premium 
was  received  by  R.,  if  the  same  shall  be  requested  in  the 
letter  accompanying  the  survey." 

By  these  letters  the  company  expressly  declared,  that 
*  493  ]  *the  receipt  of  the  premium  by  the  company,  at  their  office 
in  New-York,  was  indispensable,  and  that  the  insurance 
was  to  be  effected  there  only.  The  company  were  to 
recognize  the  rate  of  premium,  and  to  be  satisfied  with  the 
risk,  and  then,  and  on  the  receipt  of  the  premium,  the 
contract  was  to  be  made  by  them,  and  then  it  might  relate 
back  to  the  date  of  the  receipt  of  the  premium  by  R.,  if 
that  was  the  pleasure  of  the  other  party.  It  was  impossi- 
ble for  the  company,  in  more  explicit  language,  to  have 
retained  in  their  own  hands  their  right  to  bind  themselves,  or 
more  pointedly  to  have  denied  that  right  to  their  surveyor. 
It  appears,  by  the  testimony  of  jR.,  that  in  several  in- 
stances, the  rate  of  insurance  agreed  on  (and  condition- 
ally of  course)  by  R.  was  satisfactory  to  the  company, 
and  confirmed  by  them,  and  the  policies  made  to  bear 
date  with  the  receipt  of  the  money  at  Savannah.  But 
R.  himself  evidently  considered  his  agreement  with  the 
applicants  as  not  binding  on  the  defendants.  In  his  letter 
to  the  company,  of  the  date  of  the  18th  of  December, 
1819,  he  says,  "I  herewith  forward  to  you  two  more  ap- 
plications for  insurance,  which,  I  presume,  will  be  accepted 
by  the  company,  at  the  rates  of  premium  which  I  have 
named.  As  I  wish  to  do  nothing  which  the  company  will 
not  confirm,  I  have  fixed  the  premium  agreeably  to  that 
established  by  them  for  buildings  of  this  description.  I 
forward  three  or  four  surveys.  If  they  are  received,  I  will 
thank  you  to  inform  me,  as  soon  as  may  be,  whether  the 
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offers  arc  accepted  by  the  company,  as,  in  that  case.,  we  wish        1322 
the  insurances  effected  as  soon  as  practicable.     It  will  be 
desirable,  in  every  instance,  that  policies  be  forwarded 
with  as  little  delay  as  possible  after  the  receipt  of  the 
premium." 

This  letter  was  written  only  a  few  days  before  the  plain- 
tiff made  application  to  /?.,  and  paid  the  rate  of  premium 
agreed  on ;  and  I  cannot  perceive,  either  in  the  written 
*documents,  or  in  the  usages  and  practice  of  the  company,  [  *  494  ] 
any  authority  in  R.  to  bind  the  defendants  in  a  contract  of 
insurance,  before  they  had  seen  the  terms,  and  exercised 
their  judgment  upon  them,  and  accepted  of  them,  and 
actually  received  the  premium. 

It  is  extremely  probable,  that  if  the  terms  and  premium 
had  been  received,  in  this  case,  before  notice  of  the  fire, 
the  same  would  have  been  accepted,  and  the  policy  would 
have  been  issued.  And  so  we  may  say,  that  in  ten  thou- 
sand other  cases,  property  lost  by  fire  might  have  been 
insured,  upon  the  usual  terms,  if  application  had  been 
made  and  received  in  due  time.  The  question  here  is, 
Was  a  valid  contract  made  by  the  defendants,  so  as  to  fix 
the  risk  upon  them,  from  the  receipt  of  the  premium  by 
R.  1  If  the  agency  of  R.  in  agreeing  to  the  rate  of  in- 
surance, and  receiving  the  premium,  did  not,  of  itself,  and 
forthwith,  irrevocably  bind  the  defendants,  it  is  certain 
that  they  are  not  bound,  for  they  did  nothing,  afterwards, 
in  ratification  of  that  agreement.  I  consider  that  JR.  was, 
strictly,  the  agent  of  the  plaintiff,  in  receiving  and  under- 
taking to  transmit  the  premium,  for  the  defendants  had  re- 
peatedly declared  that  they  would  not  consider  the  premium 
as  paid,  until  received  at  their  office.  It  would  be  unjust, 
as  respects  the  defendants,  to  bind  them  without  their 
assent,  and  contrary  to  their  declared  will,  explicitly  com- 
municated to  R.  Nor  can  they  be  fairly  accused  of  any 
deception  towards  the  public  or  charged  with  holding  out 
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1822.       to  tne  world  that  R.  was  invested  with  absolute  powers  tc 
~^-x/-»*^  bind  them.     There  was  nothing,  in  all  the  documents  01 
v.  letters  he  possessed,  to  warrant  such  a  conclusion  ;  and  if 

INS.  Co.  the  plaintiff  dealt  with  him,  in  confidence  that  the  agree- 
ment with  him  was  binding,  lie  did  it  without  due  exam- 
ination, and  at  his  own  peril. 

The  only  circumstance  that  seems  to  give  any  color  to 
the  claim  is,  that  the  defendants,  in  several  instances,  al- 
[  *  495  ]  lowed  *the  policies  to  relate  back,  and  cover  the  property, 
from  the  time  that  the  premium  was  received  by  R.,  so  as 
to  assume  the  intermediate  risk.  But  this  was  in  pursu- 
ance of  their  letters  of  the  27th  and  28th  of  April,  in 
which  they  promised  to  do  it,  if  the  same  should  be  re- 
quested, and  always  with  the  proviso,  that  the  premium 
had  been  actually  received  by  them,  and  the  rates  of  pre- 
mium approved  of,  and  the  risk  adjudged  to  be  satisfac- 
tory. The  important  right  of  the  company,  by  their 
board  of  directors,  to  deliberate  upon  the  terms  stated,  and 
to  judge  of  the  expediency  of  the  risk,  was  always  re- 
served; and  it  is  a  right  so  essential  to  the  safety  and 
credit  of  every  insurance  company,  that  we  ought  not  to 
consider  it  as  having  been  renounced,  unless  we  are  war- 
ranted to  do  so  by  the  clearest  proof.  If  the  company  were 
bound  definitively  by  the  act  of  R.  in  this  case,  they  were 
equally  so  in  every  other  case  in  which  the  premium  was 
paid  -to  him ;  and  the  office  of  insurance,  upon  that  con- 
struction, was  in  effect  transferred  to  Savannah,  and  the 
defendant  jR.  substituted  for  the  board  of  directors  pro-^ 
vided  for  by  their  charter.  A  deduction  so  alarming,  and 
so  repugnant  to  the  duty  of  the  directors  of  the  institu- 
tion, ought  to  rest  on  positive  proof,  and  not  on  presump- 
tions raised  in  opposition  to  the  declared  purpose  of  the 
company. 

Upon  the  whole,  I  see  nothing  in  this  case  that  can 
justify  me  in  saying,  that  the  agreement  between  the  plain- 
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tiff  and  R.,  on  the  5th  of  January,  1820,  was  an  agreement        ]  333. 
to  which  the  defendants  were  a  party,  or  by  which  they   ^-^v^^x 
were  concluded.     If  no  loss  had  intervened,  and  the  de-  v. 

fendants,  upon  information  of  the  survey  and  rates  of  pre-  INS.  Co. 
mium,  and  payment  of  the  premium,  had,  in  their  discre- 
tion, determined  that  the  risk  was  not  acceptable,  I  appre- 
hend they  would  have  been  deemed  in  the  lawful  exercise 
of  a  right  of  deliberation,  and  that  the  risk  would  not,  and 
*could  not  have  been  enforced  against  them,  contrary  to  [*496] 
their  will.  The  circumstance  of  a  loss  occurring  before 
they  had  time  to  deliberate,  cannot,  in  reason  and  justice, 
impair  their  rights,  and  make  that  act  binding  which  other- 
wise would  not  have  been  deemed  so.  The  interpretation 
of  contracts,  and  the  administration  of  justice,  ought  to 
rest  on  general  and  fixed  principles,  and  not  on  views  of 
temporary  hardship  or  expediency. 

I  am,  accordingly,  of  opinion,  that  the  bill  ought  to  be 
dismissed. 

Bill  dismissed,  without  costs. 
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*H.  LIVINGSTON  against  E.  P.  LIVINGS  ion. 

[Distinguished,  86  N.  Y.  126.    Followed,  1  Paige  99;  6  Id.  88.] 

Injunctions  are  granted  to  prevent  trespasses,  as  well  as  to  stay  waste, 
where  the  mischief  would  be  irreparable,  and  to  prevent  a  multi- 
plicity of  suits. 

As  where  there  was  a  claim  by  the  defendant  to  estovers  in  the  land 
of  the  plaintiff,  and  there  had  been  an  action  of  law  decided  in 
favor  of  the  plaintiff,  and  another  suit  was  pending  on  the  same 
question. 

30.  THE  bill  stated,  that  the  plaintiff  was  seised  and  possess- 
ed, by  himself  and  his  tenants,  of  a  tract  of  land  in  the 
manor  of  Livingston,  being  part  of  great  lot  No.  4,  in  the 
town  of  Livingston,  and  lying  to  the  north  and  west  of 
Ruleff  Janse's  Kill.  That  he  derived  title  by  the  will  of 
his  father,  which  he  set  forth,  and  the  title,  as  far  back  as 
1728.  That  the  defendant  has,  in  his  own  right,  and  in 
right  of  his  wife,  a  number  of  tenants,  in  the  town  of  Cler- 
mont ;  and  they,  by  authority  derived  from  or  under  him, 
had,  shortly  before  filing  the  bill,  entered  upon  the  land  of 
the  plaintiff,  and  cut  wood  and  timber ;  and  the  defendant 
declared,  and  directed  his  tenants  to  declare,  that  he  and 
they  had  right  so  to  do,  for  I  he  use  of  their  houses  and  upon 
their  farms  in  Clermont.  That  the  plaintiff's  father  and 
grandfather  always  held  and  enjoyed  the  said  manor  as 
an  absolute  and  unencumbered  estate,  in  fee,  saving  only 
the  rights  of  their  own  tenants,  holding  under  them  ;  and 
no  right  to  cut  wood  there,  by  any  person  residing  in  Cler 
mont,  had  been  assented  to  or  exercised.  That  in  1812, 
Elias  Hicks,  who  resided  in  Clermont,  as  tenant  of  R.  K 
Livingston,  father  of  the  wife  of  the  defendant,  and  vinde 
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whom  the  defendant  *claims,  cut  wood  on  lot  No.  4,  and        1822. 
in  that  part  now  possessed  by  the  plaintiff,  and  the  father  -^^^s-*^ 
of  the  plaintiff  sued  him  in  trespass  ;  that  HzcArs  undertook,  v. 

by  plea,  to  justify,  as  tenant  of  R.  R.  L.,  who  claimed,  for 
himself,  and  his  tenants  of  Clermont,  a  right  to  cut  and 
carry  away  wood  from  the  manor  of  L.  necessary  for  their 
families  and  farms  in  Clermont ;  and  the  agent  of  R.  R.  L. 
defended  the  suit.  That  the  cause  was  tried  at  the  Columbia 
circuit  in  August,  1815  ;  and,  after  the  defendant  had  given 
his  proof,  the  chief  justice  ruled,  that  the  plaintiff  was 
entitled  to  recover ;  but  a  verdict  was  taken  for  the  plain- 
tiff, at  his  request,  subject  to  the  opinion  of  the  Supreme 
Court,  upon  a  case  to  be  made,  and  the  damages  were  as- 
sesse.1  at  100  dollars  for  the  wood  and  timber  cut.  A  simi- 
lar verdict  was  taken  also,  in  another  similar  case,  against 
Marks  Plainer.  That  the  case  against  Plainer  was  ar- 
gued and  decided  in  the  Supreme  Court,  in  favor  of  the 
then  plaintiff,  (a  tenant  of  the  father  of  the  plaintiff,)  and 
the  defendant,  and  all  claiming  under  him,  have  desisted, 
since,  from  trespasses  on  the  wood,  &c.,  until  the  death  of 
the  father  of  the  plaintiff,  in  November  last.  That  the 
plaintiff  has  given  directions  to  have  the  case  brought  to 
argument  in  the  suit  against  Hicks ;  but  the  trespasses,  in 
the  mean  time,  will  greatly  injure  the  value  of  the  plain- 
tiff's estate.  Prayer  for  an  injunction  to  restrain  the  de- 
fendant and  his  tenants  from  cutting  timber,  &c. 

E.  Williams,  for  the  plaintiff. 

THE  CHANCELLOR.  This  is  not  the  case  of  a  stranger 
entering  upon  the  land,  as  a  trespasser,  without  pretence  of 
right,  and  cutting  down  timber.  In  such  a  case,  Lord 
Thurlow,  in  Mogg  v.  Mogg,  (Dickens's  Rep.  670.)  refused 
to  interfere  by  injunction.  This  is  analogous  to  a  case 
before  Lord  Camden,  referred  to  by  the  counsel  in  Mogg  v. 
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>  an(l  which  Lord  Thurlow  seemed  to  approve  of. 
It   was,  where  a  defendant  claimed   a  right  to  estovers, 
v.  and,  under   that   right,  cut   down    timber;  there   was   a 

claim  of  right,  and,  until  it  was  determined,  it  was  proper 
to  stay  the  party  from  doing  an  act,  which,  if  it  turned  out 
he  had  no  right  to  do,  would  be  irreparable.  So,  also,  in 
J/arson  v.  Gardiner,  (7  Vesey,  305.)  the  injunction  was 
granted,  where  the  defendant  claimed  common  of  pasture 
and  estovers  ;  and,  in  that  case,  Lord  Eldon  observed,  that 
the  law,  as  to  injunctions,  had  changed  very  much,  and 
they  had  been  granted  much  more  liberally  than  formerly. 
They  were  granted  in  trespass,  when  the  mischief  would  be 
irreparable,  and  to  prevent  a  multiplicity  of  suits. 

In  Mitchell  v.  Dors,  (6  Ves.  147.)  the  defendant,  in 
the  process  of  taking  coal,  had  begun  to  work  into  the 
land  of  the  plaintiff,  and  though  this  was  strictly  a 
trespass,  yet  the  injunction  was  granted,  because  irrep- 
arable mischief  would  be  the  consequence  if  the  de 
fendant  went  on.  In  Hamilton  v.  Worsefold,  and  in 
Courthope  v.  Mapplesden,  (10  Ves.  290,  and  note,  ibid.) 
injunctions  were  granted  against  a  trespasser  entering 
with  permission,  or  by  collusion  with  the  tenant,  and  cut- 
ting timber. 
injunctions  Lord  Eldon  repeatedly  suggested  the  propriety  of  ex- 

g  ranted  against  .    . 

trespasses,    as  tending  the  injunction  to  trespasses,  as  well  as  waste,  and 

well   as  against  .      _  .  .  .          .      .  . 

waste,     under  on  the  ground  of  preventing  irreparable  mischief,  and  the 

special  circum-     ,  .     ,  -     ,       .    ,       . 

nances.  destruction  of  the  substance  of  the  inheritance.     The  dis- 

tinction, on  this  point,  between  waste  and  trespass,  which 
was  carefully  kept  up  during  the  time  of  Lord  Hardwicke, 
was  shaken  by  Lord  Thurlow,  in  Flamang's  case,  respect- 
ing a  mine,  and  seems  to  be  almost  broken  down  and  dis- 
regarded, by  Lord  Eldon.  This  protection  is  now  granted 
in  the  case  of  timber,  coals,  lead  ore,  quarries,  &c.  ;  and 
"  the  present  established  course,"  as  he  observed  in  Thomas 
v.  Oakley,  (18  Ves.  184.)  "was  to  sustain  the  bill  for  the 
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purpose  *of  injunction,  connecting  it  with  the  account,  in        1822 
both  cases,  and  not  to  put  the  plaintiff  to  come  here  for  an  ^- •*~v~^-' 

LIVINGSTON 

injunction,  and  to  go  to  law  lor  damages.  v. 

,.„,,,-  ,7  7          LIVINGSTON 

The  injunction  was  granted  in  Lrockjord  v.  Alexander,  cascsoftres- 
(15  Ves.  138.)  against  cutting  timber,  when  tho  defendant  1 
had  got  possession  under  articles  for  a  purch.'ise ;  and  in  or 
Tworl  v.  Tworl,  (16  Ves.  128.)  against  cutting  timber  ^[evefr^  £ 
between  tenants  in  common  ;  and  in  Render  v.  Jones,  (17  slrucllon- 
Ves.  110.)  where  the  title  to  boundary  was  disputed  ;  and 
in  the  case  of  Earl  Cowper  v.  Baker,  (17  Ves.  128.) 
against  taking  stones  of  a  peculiar  and  valuable  quality  at 
the  bottom  of  the  sea,  within  the  limits  of  a  manor  ;  and  in 
Gray  v.  Duke  of  Northumberland,  (17  Ves.  281.)  against 
digging  coal  upon  the  estate  of  the  plaintiff;  and  in  Thomas 
v.  Oakley,  (ubi  supra,}  against  exceeding  a  limited  right  to 
enter  and  take  stone  from  a  quarry.  In  all  these  cases,  the 
injury  was  considered  a  trespass,  and  in  two  of  them  it  was 
strictly  so  ;  and  the  principle  of  the  jurisdiction  was  to  pre- 
serve the  estate  from  destruction.  But  I  can  safely  allow 
the  injunction  in  the  present  case,  without  going  to  the 
extent  of  these  latter  cases,  or  following  the  habit,  as  Lord 
Eldoji  termed  it,  in  Field  v.  Beaumont,  (1  Swanston,  208.) 
of  the  English  chancery,  in  granting  injunctions  in  cases 
of  trespass  as  well  as  of  waste.  Here  has  been  one  action 
of  law,  in  which  the  claim  of  the  defendant  to  estovers  in 
the  lands  of  the  plaintiff  has  received  a  decision  against 
him,  and  there  is  another  suit  at  law  still  depending,  in 
which  the  same  question  arises.  It  is  just  and  necessary, 
to  prevent  multiplicity  of  suits,  that  the  further  disturbance 
of  the  freehold  should  be  prevented,  until  the  right  is  settled  ; 
and  the  case  decided  by  Lord  Camden  is  a  sufficient  au- 
thority for  the  interposition  asked  for  in  this  case. 

An       injiinc 

The  recent  decision  by    the  vice-chancellor,  in  Garslin  lion  is  m>i  grant- 

.  c<l   ill   rase    of 

v.  Asplin,  (1  M(.dd.  Ch.  Rep.   150.)  shows,  that  it  is  not  "»•"•    tr.-N|>ass, 

and  wlMTi-  ihere 

die  general  rule,  that  iin  injunction  will  lie  in  a  naked  case  is  a  1.^,1  r,  n.,- 

dy    for     the    iu- 
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1822.  *°f  trespass,  where  there  is  no  privity  of  title,  and  where 
there  is  a  legal  remedy  for  the  intrusion.  There  must  be 
something  particular  in  the  case,  so  as  to  bring  the  injury 
under  the  head  of  quieting  possession,  or  to  make  out  a 
case  of  irreparable  mischief,  or  where  the  value  of  the  in- 
heritance is  put  in  jeopardy. 

Injunction  granted. 


END    Or    THE    CASES. 
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A. 

ABATEMENT. 
Vide  BARON  AND  FEME,  5. 

ABSENT  AND  ABSCONDING 
DEBTORS. 

1.  A  creditor,  residing  abroad,  may 
institute  proceedings  here,  under 
the  act  for  giving  relief  against 
absent  and  absconding  debtors. 
(Sess.  24.  ch.  49.   1   N.  R.  L. 
157.)  Robbins  v.  Cooper,       186 

2.  A  joint  creditor  may    institute 
proceedings     under      the      act, 
against  the  separate  property  and 
effects  of  an  absconding  partner, 
though  the  other  partner  resides 
here,    and    might    be    arrested. 
But  the  separate  property  only 
of  the  absconding  partner  can  be 
taken  under  the  attachment ;  for 
the  creditor  has  a  right  only  to 
the  absconding  debtor's  propor- 
tion of  the   surplus   remaining, 
after  payment  of  all  the  partner- 
ship debts.  il>. 

ACCOUNT. 

Vide  EXECUTOR  AND  ADMINISTRA- 
TOR.    TRUST  AND  TRUSTEE. 

ACT  OF   THE  LEGISLATURE 

Vide  STATUTE. 


ADMINISTRATION. 

Vide  EXECUTOR  AND  ADMINISTRA- 
TOR. 

ADULTERY. 

1.  On  a  bill  by  a  wife  for  a  di- 
vorce for  adultery,  a  decree  of 
divorce  a  vinculo  matrimonii  hav- 
ing been  pronounced,  the  mastei 
reported  the  value  of  the  defend- 
ant's real  estate  to  be  3750  dol- 
lars, and  his  personal  estate  300 
dollars,  and  the  whole  annual 
value  to  be  325  dollars ;  and  the 
Court  allowed  the  plaintiff,  for 
her  alimony,  100  dollars,  payable 
half-yearly.  Miller  v.  Miller,  91 

2.  The  general  rule,  in  such  cases, 
seems  to  be,  to  allow  the  wife  a 
third,  or,  at  least,  a  fourth  part 
of  the  annual  income  of  the  hus- 
band's real  estate  ;  but  it  is  in  the 
power  and  discretion  of  the  Court 
to  vary  the  allowance,  from  time 
to  time,  according  to  the  circum- 
stances of  the  parties.  ib. 

3.  //  seems,  that  in  a  bill  for  a  di- 
vorce for  adultery,  it  is  sufficient 
to  charge,  that  the  offence  was 
committed  with  one  or  more  per- 
sons, unknown  to  the   plaintiff. 
Germond  v.  Germond,  347 

4.  But  where,  on  a  feigned  issue, 
directed  by  the  Court  to  try  the 
fact,  the  allegation  on  which  the 
issue  was  taken,  was,  "  that  the 
defendant  had  committed  adulte- 
ry with   one    IV.   (\   F   "i  ni 
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about  the  1st  day  of  April,  1816, 
in  Rensselaer  county,"  the  evi- 
dence must  be  confined  to  the  spe- 
cific charge  put  in  issue ;  and  the 
plaintiff  cannot  give  evidei.ce  of 
adultery  committed  with  any  other 
person  than  the  one  named,  al- 
though the  charges  in  the  bill  are 
general,  that  the  defendant  had 
"  committed  adultery,  at  divers 
times,  with  W.  C.  F.t  and  others, 
to  the  plaintiff  unknown."  Ger- 
mond  v.  Germond,  347 

H  And  where  evidence  was  given, 
at  the  trial,  of  adultery  commit- 
ted by  the  defendant  with  other 
persons  besides  W.  C.  F.,  the  ver- 
dict was  se't  aside,  and  a  new  trial 
awarded,  with  leave  to  the  plain- 
tiff to  amend  the  feigned  issue,  ib. 

Vide  PLEADINGS,   II. 

AGENT. 

1 .  Where  an  agent  or  attorney  is 
authorized  to  sell   land   for  the 
plaintiff,  and  to  collect  money, 
on  a  bond  and  mortgage,  &/c.,  it 
is    sufficient,   if   he    keeps   the 
money  received  by   him  safely, 
and   is  ready  to  pay   it  over,  on 
demand,  to  the  party  entitled  to 
it.    He  is  not  chargeable  with  in- 
terest on  the  moneys  of  his  princi- 
pal, unless  in   default,  or  unless 
he  has  employed  the   money  for 
the  purpose   of  gain  to   himself. 
Williams  v.  Storrs,  353 

2.  Where    an    agent   had    suffered 
thirty  years,  after  his  agency  had 
ceased,   (though  he   had   subse- 
quent transactions  with  the  prin- 
cipal,) and  sixteen  years  before 
the   death   of  his  principal,   to 
elapse,    without   rendering    any 
account,  or   filing  a  bill :   Held, 
that  the  lapse  of  time  was  a  bar 
to  the  admission  of  his  demand. 
Mooers  v.  White,  360 
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3.  The  defendants,being  a  company, 
incorporated  in  the  city  of  New- 
York,  for  the  purpose  of  insuring 
property  against  loss  or  damage 
by  fire,  appointed  R.  their  sur- 
veyor, at  Savannah,  in  Georgia, 
to  survey  and  return  a  descrip- 
tion of  the  property  offered  for 
insurance,  and  to  state  the  terms 
and  probable  rates  of  insurance, 
to  applicants ;  and  to  receive 
from  those,  who  were  willing  to 
pay,  the  premiums  which  he 
might  name,  and  to  transmit  the 
same  to  the  defendants,  who 
reserved  to  themselves  the  right 
of  deliberating  and  deciding  on 
the  applications,  and  to  accept 
or  reject  them,  in  their  discre- 
tion ;  and  their  printed  proposals 
stated,  that  no  insurance  would 
be  considered  as  made  or  bind- 
ing, until  the  premium  was  paid, 
&c. :  Held,  that  R.  was  not  the 
general  agent  of  the  defendants 
for  effecting  insurance,  nor  were 
they  bound,  by  his  agreement, 
for  that  purpose,  or  by  his  receipt 
of  the  premium  of  insurance,  so 
as  to  make  them  responsible  for 
a  loss  happening  before  the  pre- 
mium was  transmitted  to  them, 
and  before  they  knew  of  the  ap- 
plication, and,  of  course,  before 
they  had  considered  of,  or  accept- 
ed, the  proposal,  or  executed  the 
policy  of  insurance.  Perkins  v 
The  Washington  Insurance  Com- 
pany, 485 


AGREEMENT. 

Specific  Performance. 

1.  Where  a  sale  at  public  auction  is 
bonajide,  and  the  title  good,  and 
the  quantity  of  land  the  same, 
and  the  description  of  it  substan- 
tially true,  though,  in  a  slight  de 
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grce,  defective,  or  variant,  a  spe- 
cific performance  of  the  contract 
will  be  decreed.  King  v.  Bar- 
deau,  38 

Si.  As,  where  two  adjoining  lots  of 
land  were  sold  together,  in  one 
parcel,  for  one  price,  and  on  one 
of  the  lots  were  buildings  which 
projected  two  feet  on  the  other 
lot :  Held,  that  this  was  not  so 
material  a  defect  in  the  subject, 
or  variation  from  the  terms  of 
description  at  the  sale,  as  would 
entitle  the  purchaser  to  abandon 
the  contract.  ib. 

3.  But  the  purchaser,  under  the  cir- 
cumstances, was  held  to  be  enti- 
tled to  compensation  for  any  dim- 
inution in  value,  arising  from 
the  projection  of  the  building 
upon  the  other  lot,  to  be  deduct- 
ed from  the  price.  ib. 

i.  A  bill  for  the  specific  perform- 
ance of  an  agreement  is  address- 
ed to  the  sound  judicial  discretion 
of  Ihe  Court,  in  the  exercise  of 
its  extraordinary  jurisdiction. 
St.  John  v.  Benedict,  111 

5.  S.  P.  Seymour  v.   Delancey  and 
others,   "  222 

6.  Where,  therefore,  the  agreement 
appears  to  have  been   made  to 
defeat  or  defraud  a  creditor  of 
the  plaintiff,  or   an   intervening 
purchaser,  at  a  sheriffs  sale,  un- 
der a  judgment  and  execution,  a 
specific  performance  will  not  be 
decreed.  ib. 

7.  Though    mere    inadequacy    of 
price,  independent  of  other  cir- 
cumstances, is  not,  of  itself,  suffi- 
cient to  set  aside  a  transaction, 
yet  it  may  be  sufficient  to  induce 
the  Court  to  stay  the  exercise  of 
its  discretionary  power  to  enforce 
the  specific  performance  of  a  pri- 
vate contract  for  the  sale  of  land, 
and  to  leave  the  party  to  seek  his 
compensation  in  damages  at  law  ; 
especially  where  the  inadequacy 
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of  price  is  so  great   (being  hall 
the  value)  as  to  give  to  the  con 
tract  the  character  of  unreasona- 
bleness,   inequality,    and    hard- 
ship, ib. 

8.  Where  the    administrators  of  a 
vendee  assigned  the  contract  for 
the  purchase  of  land,  to  the  de- 
fendants, who  covenanted  to  take 
up  and  cancel  the  contrtict,  and 
to   indemnify,    and    save    them 
harmless    from     all      damages, 
&,c.,  by  reason  of  the   contract, 
&.c. :  Held,  that  the  administra- 
tors were  entitled  to  a  specific 
performance  of  the  covenants,  on 
the   part  of  the  defendants,  who 
could  not  set  up   a  want  of  per 
sonal  assets,  as   an  objection,  in 
liminc,  to  the  relief  sought  by  the 
vendors.     Champion  v.   Brown, 

398 

9.  But  the  administrators  of  a  ven- 
dee cannot  assign  the  contract, 
or  compel  its  performance,  with- 
out the  consent  of  the  heirs,    ib. 

10.  Where     the      assignee     of     a 
vendee  takes  possession  of  the 
land,  under  the  contract  of  sale, 
though  the  vendor  cannot  compel 
the  assignee  to  pay  the  purchase 
money,  yet  he  may,  by  virtue  of 
his  lien  on  the  land,  call  on  him 
to  pay  the  money,  or  to  surrender 
the  possession  of  it,  or  to   have 
it  sold  for  the  benefit  of  the  ven- 
dor, ib. 

11.  Equity    may     decree    the    per- 
formance   of   a    general    cove- 
nant   of    indemnity,    though    it 
sounds  only  in  damages.  ib. 

12.  The  heirs  of  an   intestate,  who 
had  made  a  contract  for  the  pur- 
chase of  land,  which  his   admin- 
istrators assigned  to  the  defend- 
ants, are  proper  parties  to  a  bill 
for  the  specific  performance  of 
the  contract.  ib. 

Vide  EXECUTOR  AND  ADMINISTRATOR 
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ALIEN. 

An  alien  cannot  take  land  by  de- 
scent ;  and  though  he  may  take 
by  purchase  or  devise,  and  hold 
until  office  found,  yet  on  his 
death,  the  land  will  escheat  to 
the  people,  without  any  inquest 
of  office.  Moocrs  v.  White, 

360 
Vide  ESCHEAT. 


ALIMONY. 
Vide.  ADULTERY. 

ATTORNEY. 
Vide  SOLICITOR  AND  ATTORNEY. 

B. 

BANK  CORPORATIONS. 

Vide  INJUNCTION. 

BANKRUPT. 

1.  A  certificate  of  discharge  under 
the  late  bankrupt  law  of  the  Uni- 
ted States  discharged  the  bank- 
rupt from   all  debts  which  were 
or  might  be  proved  under  the 
commission,  and  is  a  bar  to  for- 
eign as  well  as  domestic   credit- 
ors.    Murray  v.  De  Rottenham, 

52 

2.  M.  4*  S.,  in   1799,  conveyed  a 
large  tract  of  land  to  J.  S.,  in 
trust  for  their  creditors   residing 
in  Germany,  especially  mortga- 
ging a  part  of  it  for  three  of  their 
German    creditors,    particularly 
mentioned ;  and  M.  covenanted 
to  pay  and   discharge  all   taxes 
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and  assessments  which  should 
be  charged  on  the  land;  and  to 
discharge  certain  encumbrances 
specified.  M.,  without  having 
performed  any  of  these  covenants, 
obtained  his  discharge,  under 
the  bankrupt  law  of  the  United 
States,  in  October,  1800.  The 
trustee,  Jifterwards,  with  his  own 
moneys,  paid  the  taxes  on  the 
trust  property,  and,  also,  paid  off 
the  encumbrances,  and  took  an 
assignment  of  them  to  himself: 
Held,  that  the  encumbrances, 
being  for  debts  certain,  were 
provable  under  the  commission  ; 
and  M.  was,  therefore,  dischar- 
ged from  them  ;  but  not  from  his 
covenant  to  pay  the  taxes,  which 
might,  from  time  to  time,  be  laid 
on  the  property ;  it  being  a  per- 
sonal and  distinct  engagement 
for  the  protection  and  security 
of  the  trust  estate.  ib. 

3.  A  bond,  taken  as  collateral  secu- 
rity   for    actual    advances    and 
responsibilities,  is   a  legal  debt, 
provable  under  a  commission  of 
bankruptcy ;   and  the  bankrupt 
may,  therefore,  set  up   his  dis- 
charge,  in   bar  to  any  demand 
which    such    security    was    in 
tended  to  cover.      Roosevelt  v. 
Mark,  2G() 

4.  So  a  judgment  given  by  the  debt- 
or to  T.,  in  trust  for  such  cred- 
itor, as  collateral  security  for  ex- 
isting advances  and  responsibili- 
ties,  is  legal,  and  provable  un- 
der the  late  bankrupt  law  of  the 
United  States ;   and  all  the  de- 
mands, to  secure  which  the  judg- 
ment was  given,  are   barred   by 
the  certificate.  ib. 

5.  But  where  a  judgment  or  othei 
security  is  taken,  merely  by  way 
of  indemnity,  and  such  is  the  con- 
dition of  the    bond,  then,   until 
the  party  is  damnified,  by  having 
paid,    the   judgment    cannot   be 
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proved  by  him,  as  a  debt,  or  by 
trustees,  for  his  benefit.  ib. 

G  Bonds  to  secure  annuities,  bonds 
to  trustees  for  securing  a  provis- 
ion for  a  wife,  and  bonds  to  re- 
place stock  on  a  certain  day,  are 
provable  under  the  commission 
as  legal  debts.  ib. 

7.  The  bankrupt  act  of  the  United 
States,  of  April,  1800,  consoli- 
dated the  provisions  of  the  Eng- 
lish statutes  of  bankrupt ;  and  the 
English  decisions  on  the  subject 
are,  therefore,  applicable  in  the 
construction  of  that  act.  ib. 

BARON   AND  FEME. 

1.  The  wife's  equity  to   a  suitable 
provision  for  the  maintenance  of 
herself  and  children,  out  of  her 
separate    estate,    descended    or 
devised  to  her  during  coverture, 
will  prevail,    and   be  protected, 
not  only  against  the  husband,  but 
against  his  assignee,  and  against 
any  sale  made,  or  lien  created  by 
him  for  a  valuable  consideration, 
or  in  payment  of  a  just  debt;  and 
on  a  bill  filed  by  the  wife  against 
a  creditor  of  the  husband,  an  in- 
junction was  granted   to  prevent 
him  from  selling  her  property,  so 
descended,  under  an   execution 
issued  on  a  judgment  confessed 
by  the  husband  for   a  bona  Jide 
debt.     Haviland  v.  Myers,     25 

2.  S.   P.  Haviland  v.    Bloom  and 
Myers,  178 

3.  And  this  equity  may  be  extended 
to  the  whole  of  the  real  and  per- 
sonal estate  devised  or  descended 
to  the  wife.    Havilund  v.  Bloom 
and  Myers,  ib. 

4.  Where  the  husband  and  wife  sue 
for  the  wife's  legacy,  the  Court 
will  direct  a  suitable  provision  to 
be  made  out  of  it  for  the  mainte- 
nance of  the  wife  and   her  chil- 
dren, before  decreeing  payment 


of  the  legacy  to  the   husband. 
Glen  v.  Fisher,  33 

5.  Where  a  bill  is  filed  by  husband 
and  wife,  for  a  demand  in  right 
of  the  wife,  and  the  husband 
dies,  the  suit  does  not  abate,  but 
the  action  survives  to  the  wife. 
M'Dowl  v.  Charles,  132 

Vide  ADULTERY.     DOWER. 

BILL. 
Vide  PLEADINGS,  II- 

BOND. 

1.  A  bond,  or  specialty,  is  not  con- 
sidered   as    a    mere    voluntary 
agreement,   but  as  importing  a 
valuable  consideration  ;  and  the 
bond    creditor    may    come    into 
the   Court  of  Chancery  to  en- 
force payment  of  it  out  of  assets. 
Berg  v.  Raddiff,  302 

2.  As  between  the  obligors  and  ob- 
ligee, in  a  joint  and  several  bond, 
all    the    obligors   are    principal 
debtors,  though,  as  between  each 
other,  they  may  have  the  rights 
and  remedies  resulting  from  the 
relation  of  principal   and  surety. 

ib. 

Vide  RELEASE.     DEBTOR  AND  CRED- 
ITOR, 2. 


c. 

COLLATERAL   SECURITY. 

Vide  MORTGAGE. 

CONTRACT. 
Vide  AGREEMENT.     STEAM-BOA  ft 

CONTRIBUTION. 
Vide 
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CIVILITER    MORTUUS. 

A  person  convicted  and  attainted  of 
felony,  and  sentenced  to  impris- 
onment for  life,  prior  to  the  29th 
of  March,  1799,  (which  created 
a  new  rule,)  is  not  civiliter  mor- 
tuus ;  and  his  estate,  therefore, 
xv  as  not  devested,  by  the  sen- 
tence. Plainer  v.  Sherwood, 

118 

COSTS. 

1.  Where,   on    a   decree  for  a  di- 
vorce, the  whole  of  the  real  and 
personal  estate,  inherited  by  the 
wife  from  her  father,  was  order- 
ed to  be  applied  to  the  mainte- 
nance of  the  wife  and   children, 
and  the   defendant,  a  judgment 
creditor  of    the    husband,   with 
knowledge  of  the  decree,  iss-fed 
an   execution,   and   caused   the 
same  to  be  levied  on  the  wife's 
estate,  he  was  ordered  to  pay  the 
costs  of  a  bill  filed   by  the  wife 
for  a  perpetual  injunctior .  Havi- 
land  v.  Bloom  and  Myers,     178 

2.  A   creditor  who  camn  in   after 
the  master  had  filed  Kis  report, 
and  obtained  leave  to  prove  his 
debt,  without  stipulating  to  con- 
tribute to  the  costs  of  suit  brought 
by  the  other  creditors  ag&^stthe 
executors,  the  assets  not  boir 
sufficient   to   pay  all   the   debts 
proved,  was  not  allowed  his  costs 
out  of  the  fund.    Mason  v.  Cod- 
teise,  183 

3.  A  creditor,  who  comes  in  under 
the  general  decree  for  creditors 
to  come  in  and  prove  their  debts 
before  the  master,  is  permitted  to 
do   so,    on    contributing   to  the 
plaintiff    his   proportion    of   the 
expenses  of  the  suit,  and  is  enti- 
tled to  have  his   necessary  costs 
of  proving  his  debt  taxed  on  the 
fund ;    but    where    he   does    not 
prove  his  debt  in  season,  he  muat 
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pay  his  own  costs ;  but  where  the 
principal  part  of  the  expense  of 
proving  the  debt  arises  from  the 
opposition  of  the  original  parties 
to  the  suit,  he  will  not  be  order- 
ed to  bear  the  whole  expense. 
Mason  v.  Codwise,  297 

4.  As  where  the  greater  part  of  the 
expense.was   the   master's   bill, 
caused  by  the  unreasonable  oppo- 
sition  made  to  the  proof  by  the 
other  parties,  that  expense  was 
directed  to  be  paid  out  of  the 
fund,  under  the  special  circum- 
stances of  the  case.  ib. 

5.  A  trustee,  though  not  guilty  of 
corruption  or  intentional  fraud, 
may,  in  a  case  of  gross  rogligence 
and  misbehavior,  be  d  "-reed  to 
pay  costs.     Tiernan  v.    'Vilson, 

411 

Vide  LEGACY.     MORTGAGE.       *TER 
PLEADER.     SEO--OFF. 

COVENANT. 
Vide  LEASE. 

CREDITOR. 
Vide  DEBTOR  AND  CREDITOR 


DEBTOR  AND  CREDITOR 

1.  Where  the  plaintiff,  whose  pei 
sonal  property  had  been  seized 
under  an  execution  against  him 
for  about  500  dollars,  and  a  sale 
of  it  forced  with  great  vigor  and 
oppression,  by  the  deputy,  acting 
in  concert  with  the  creditor,  who 
was  the  chief  bidder  at  the  sale, 
was  induced,  in  order  to  avoid  a 
sacrifice  of  his  whole  property, 
to  yield  to  the  demands  of  the 
creditor,  and  to  give  him  a  bond 
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an  a  mortgage  fui  2500  dollars,  so 
as  to  cover  not  only  the  amount 
of  the  execution,  but  also  a  debt 
due  to  the  creditor  from  the  plain- 
tiff's son,  who  was  insolvent,  the 
sale  was  declared  oppressive  and 
illegal ;  and  the  bond  and  mort- 
gage, as  having  been  unduly  and 
fraudulently  obtained,  were  di- 
rected to  stand  as  security  only 
for  the  amount  of  the  execution, 
with  interest  and  costs.  Neilson 
v.  M' Donald,  201 

2  Where  a  creditor  takes  from  his 
debtor  a  bond,  or  sealed  note, 
and  a  warrant  of  attorney,  to  con- 
fess judgment  thereon,  as  secu- 
rity for  the  moneys  lent  and  ad- 
vanced to,  and  responsibilities 
.ivcar'-ed  for  his  debtor,  he  can- 
not, afterwards,  resort  to  an  ac- 
tion of  assumpsit,  on  an  implied 
or  verbal  promise  of  payment  or 
indemnity,  but  must  look  to  the 
securities  alone.  Roosevelt  \. 
JfarAr,  266 

Vi(L    EXECUTOR   AND   ADMINISTRA- 
TOR.    COSTS. 

DEBTORS,   ABSENT  AND  AB- 
SCONDING. 

Vide  ABSENT  AND  ABSCONDING 
DEBTORS. 

DECREE. 
Vide  PRACTICE. 

DEED. 

Vide  MORTGAGE. 

DEMURRER. 
Vide  PLEADINGS. 

DESCENT. 
Vide  ALIEN 


DEVISE 

1.  The  words  "  rents  and   profits," 
in  a  devise,  may  be  so   constru- 
ed, as  to  authorize  a  sale  of  the 
land,  when  necessary,  to  raise  a 
sum,  so  as  to  effect  the  object  of 
the   testator.     Schermer/tome   v. 
Schermerkorne,  70 

2.  As,  where  J.  S.  devised   all  his 
estate  to  his  wife,  for  life,  and, 
after  her  death,  to  his  son  A.,  in 
fee,  on  condition   that  he  should 
comfortably     maintain    N.,    (a 
daughter  of  the  testator,)  a  luna- 
tic, during  her  life;  and  if  A.,  or 
his  heirs,  did  not  so  maintain  N., 
then  the  executors  were  author- 
ized  to  take  possession   of  the 
land,  and  to  lease,  or  by  any  other 
means,  out  of  the  profits  there- 
from arising,  to  support  N.,  du- 
ring her  natural  life,  &,c.      The 
heir  of  A.t  after  his  death,  hav 
ing  refused  to  maintain  N.  :  Held, 
that  in  case  the  rents  and  profits 
proved  insufficient,  the  land  de- 
vised might  be  sold  for  that  pur- 
pose, ib. 

3.  A  devise  of  real   and  personal 
estate,  to  pay  just  debts,  does  not 
revive    a    debt,    barred    by   the 
statute  of  limitations,  or  dischar- 
ged by  a  bankrupt's  certificate. 
Roosevelt  v.  Mark,  266 

4.  A  devise  to  executors,  with   au- 

hority  to  sell  the  real  estate  of 
the  testator  for  the  payment  of 
debts,  applies  as  well  to  a  joint 
and  several  bond,  executed  by 
the  testator  as  surety  for  his  co- 
obligors,  as  to  any  other  debt. 
Berg  v.  Radclif,  302 

I'idf.  LEGACV.  WILL.  ESCHEAT. 


DISTRIBUTION. 

Vide  EXECUTOR  AND  AOMIMPTU  A  rou 
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DOWER. 

1.  //  seems,  that  tin:  statute  of  lim- 
itations  (sess.  24.  ch.  188.  1  N. 
R.  L.   184.)  does  not  apply  to 
the  action  of  dower ;  as,  by  the 
statute  relative   to  dower,  (sess. 
10.  ch.  168.  1  N.  R.  Z.80.)  the 
widow  may,  at  any  time   during 
her  life,  demand  her  dower,  and 
the  tenant  of  the  freehold  has  the 
means   of  coercing   an    assign- 
ment of  dower.  Jones  v.   Powell, 

194 

2.  Where   land   is   aliened   by   the 
husband,  the  widow's  dower  is 
to    be    taken    according   to   the 
value  of  the  land  at  the  time   of 
alienation.     Hale  v.  James,  258 

3.  If  the  husband  mortgages   the 
land,  but  continues  in  possession, 
and,    afterwards,    releases     the 
equity    of    redemption    to    the 
mortgagee,  the  time  of  the  re- 
lease of  the  equity  of  redemption 
is  to  be  deemed  the  time  of  alien- 
ation at  which  the  value  of  the 
land  is  to  be  taken,  and  which  is 
to  be  estimated  without  regard 
to  the  subsequent  improvements 
made  by  the  purchaser.  ib. 

4.  If  the  husband  dies  seised,  the 
widow  takes  her  dower  at  the 
value  at  the  time  it  is  assigned  to 
her  by  the  heir.  ib. 

5.  Whether  the  widow  is  entitled 
to  the   advantage  of  an  increase 
of  value,  arising  from  extrinsic 
causes,   as   the   discovery  of  a 
mine,  &c.  ?  ib. 

6.  Where  it  is  agreed,  between  the 
widow  and   the  tenant,   that  he 
shall  allow  her  a  yearly  sum,  in- 
stead  of  having   the   dower   as- 
signed to  her,  according  to  law, 
the  interest  of  one  third  of  the 
value  of  the  premises  is  the  prop- 
er measure  of  the  annuity.    But, 
where  the  house  and  buildings  on 
the  land  constituted  the  principal 
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value  of  tie  premises,  one  pci 
cent,  was  allowed,  as  a  compen« 
sation  to  the  tenant,  on  account 
of  necessary  repairs,  and  the  risk 
of  loss  by  fire.  ib. 

7.  On  a  bill  for  dower,  costs  are  not 
allowed  to  the  dowress,  if  there 
has  been  no  vexation,  or  undue 
hindrance,  on  the  part  of  the  dt, 
fendant,  to  her  claim.  ib. 

Vide  JURISDICTION. 


E. 

EQUITABLE  ESTATE. 
Vide  BARON  AND  FEME.   MORTGAGB 

EQUITY  OF  REDEMPTION. 

Vide  MORTGAGE. 

ESCHEAT. 

1.  Though  an  alien  may  take  land 
by  purchase  or  devise,  and  hold 
until   office    found,  yet,   on    his 
death,  the  land   will  escheat  to 
the  people,  without  any    inquest 
of  office.     Mooers  v.  White,  360 

2.  Where  land  escheats,  by  reason 
of  the  alienage  of  the  devisee,  that 
does  not  defeat  the   lien  of  cred- 
itors, existing  at  the  death  of  the 
devisor,    but   the   land    remains 
chargeable  with  his  debts        ib. 

3.  Where  land  devised  to  an  alien, 
after  the  death  of  the  devisor, 
was  taken  for  the  use  of  the  gov- 
ernment,  and   the    damages  or 
value  of  the  land  assessed   was? 
paid  into  Court :  Held,  that  the 
creditors   of  the    devisor  might 
follow    the    proceeds    into    the 
Court    whose    jurisdiction   over 
the   application    of  the   moneys 
was  not  affected  by  the  title  ac- 
cruing to  the  people,  by  escheat 

ib. 
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EVIDENCE 

i  Whether  a  party,  charged  with 
combining  with  others  in  a  fraud, 
against  which  relief  is  sought, 
and,  therefore,  made  defendant, 
but  no  particular  relief  prayed 
against  him,  may  be  a  witness 
for  his  co-defendants,  though  lia- 
ble for  costs  1  Neilson  v.  M' Don- 
ald, 201 

2.  Where  a  deed  has  been  execu- 
ted, pursuant  to  a  written  agree- 
ment between  the  parties,  parol 
evidence  is  inadmissible,  to  show 
a  resulting  trust.  St.  John  v. 
Benedict,  111 

Vide  PRACTICE. 


EXECUTION. 

1.  The  sheriff,  under  an  execution, 
ought  not  to  sell,  at  one  time, 
more  of  the  defendant's  property 
than,  in  the  exercise  of  a  sound 
judgment,  would  appear  to  be 
sufficient  to  satisfy  the  debt,  if 
the  part  selected  for  sale  can  be 
conveniently  and  reasonably  de- 
tached from  the  rest,  and  sold 
separately.  Ticrnan  v.  Wilson, 
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'J.  Where,  on  an  execution  for  ten 
dollars  and  twenty-five  cents,  the 
sheriff  sold  two  lots,  containing, 
together,  44G  acres,  a  moiety  of 
which  belonged  to  the  defendant, 
and  was  worth  above  800  dollars, 
for  the  sum  of  thirteen  dollars, 
the  sale  was  set  aside  as  fraudu- 
lent and  void.  ///. 

3.  And  the  sheriff,  though  guilty 
of  no  intentional  fraud,  yet,  on 
account  of  his  gross  negligence 
and  abuse  of  his  trust,  was  de- 
creed to  pay  costs.  ib. 


EXECUTOR   AND  ADMINIS- 
TRATOR. 

1.  Where  the  plaintiff  and  defend- 
ant  were  the  only  children  and 
heirs  of  their  mother,  who  died 
intestate,    and    the     defendant, 
who  was  indebted,  by  bond  and 
mortgage,  to  the  estate,  would 
not  administer,  and  there   were 
no  creditors  of  the  estate,  or  other 
persons   entitled   to   administra- 
tion :   Held,  that  though,  gener- 
ally,  a  bill,   by  a  creditor,  or  a 
person  entitled  to  a  distributive 
share  of  the  personal  estate  of 
an  intestate,  will  not  lie  against 
a  debtor  to  the  estate,  yet  that 
the   plaintiff   might,    under   the 
circumstances  of  this   case,  sue 
the   defendant,  for   a  moiety  of 
the  fund   or  debt  in  his  hands. 
M'D owl  v.Charles,  132 

2.  A  devise  to  executors,  with  au- 
thority to  sell  the  real  estate  of 
the  testator  for  the   payment  of 
his  debts,   applies  as  well   to  a 
joint  and  several  bond,  executed 
by  a  surety  for  his  co-obligors,  as 
to  any  other  debt;  and  the  Court 
of  Chancery  will  enforce  the  per- 
formance of  the  trust  in   the  ex- 
ecutor, and  C9mpel  a  sale  of  the 
real  estate,  or  so  much  thereof  as 
is  necessary  to  pay   such  bond, 
as    well    as   the  other   debts  of* 
the  testator.     Berg  v.  Rathltjf, 

302 

3.  An  administrator,   appointed  iti 
another  state,  has  no   authority 
here;  but  it  seems,  that  a  volun- 
tary payment  to  an  administrator. 
so  appointed,  would  protect  the 
party.      Williams  v.  Starrs,  '.]'>:] 

4.  An    executor    or    administrator 
cannot,  at  any  time,  apply  to  the 
surrogate,  under   the  statute,  for 
a  sale  of  the   real  estate,  on  the 
ground  of  a  deficiency  of  personal 
assets,  but  must  make  his  appli- 
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cation  within  a  reasonable  time. 
Mooers  v.  White,  360 

5.  And    what   is   reasonable    time, 
must  be  determined  by  the  surro 
gate,  in  his  discretion,  under  the 
circumstances  of  the  case.       ib. 

6.  It  seems,  that  one  year  after  the 
executor  or  administrator  has  en- 
tered  on    the    execution   of  his 
trust,  is  a  reasonable  time,  with- 
in which  to  apply  for  a  sale  of 
the  real  estate,  unless,  under  the 
peculiar    circumstances   of    the 
case,  the  surrogate,  in  the  exer- 
cise of  a  sound  discretion,  should 
think  it  consistent  with  the  spirit 
and  policy  of  the  statute,  to  grant 
the  application,  after  the  lapse 
of  a  year.  ib. 

7.  That  the  debts  are  not  yet  due, 
is  no  objection  to  an  application 
to  the  surrogate,  for  a  sale  of  the 
real  estate,  if  the  personal  estate 
is  not  sufficient  to  meet  the  debts. 

ib. 

8.  An  heir,  or  purchaser,  or  person 
interested  in  the  real  estate  of  the 
testator  or  intestate,  may  appear 
before  the  surrogate,  and  oppose 
the  application  of  the  executor  or 
administrator  for  a  sale,  and  in- 
terpose the  plea  of  the  statute  of 
limitations.  ib. 

9.  Where  there  is  a  contract  for  the 
purchase  of  land,  and  the  vendee 
dies,  the  land  descends  in  equity 
to  his  heirs,  as  real   estate ;  and 
they  may  call  on  the  executor  or 
administrator,  to   discharge  the 
contract  out  of  the  personal  es- 
tate of  the  vendee,  so  as  to  enable 
the  heirs  to  demand  a  conveyance 
from  the  vendor.     Champion  v. 
Brown,  398 

10.  The  administrators  of  the  ven- 
dee cannot  assign  the  contract, 
or  compel  its  performance,  with- 
out the  consent  of  the  heirs,  ib. 

1 1.  Where  the  administrators  of  the 
vendee  assigned  a  contract  for 
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the  purchase  of  lai.\l,  to  the  de- 
fendants, who  covenanted  with 
them  to  take  up  and  cancel  the 
contract,  and  to  indemnify  and 
save  them  harmless  from  all 
damages.  &c.  by  reason  of  the 
contract,  &,c.  Held,  that  the  ad- 
ministrators were  entitled  to  a 
specific  performance  of  the  cov- 
enants, on  the  part  of  the  defend 
ants,  who  could  not  set  up  a 
want  of  personal  assets,  as  an 
objection,  in  limine,  to  the  relief 
sought  by  the  bill.  ib. 

Vide  LIMITATIONS,  6.    LEGACY,  5,  6 


F. 

FEIGNED  ISSUE. 
Vide  ADULTERY,  4.     PRACTICE 

FEME  COVERT. 
Vide  BARON  AND  FEME 

FORECLOSURE. 
Vide  MORTGAGE. 

FRAUD. 

1.  A  person,  having  the  legal  titl'i, 
who  acquiesces  in  the  sale  of  the 
land  to  another,  claiming  or  hav- 
ing color  of  title  to  it,  is  estrp- 
ped   from,   afterwards,  asserting 
his  title  against  a  purchaser  ;  »  s- 
pecially  if  he   has   advised   and 
encouraged  the  parties  to  such 
sale   to   deal    with    each   other. 
Storrs  v.  Barker,  160 

2.  As  where  a  feme  covert,  seised 
of  land,  devised  it  to  her  husband, 
and  died  without   issue,  leaving 
her  father  as  heir   at   law,   and 
the    husband,    as   devisee,   took 
possession  of  the  land,  and   con- 
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turned  to  occupy  and  improve  it, 
with  the  knowledge  of  the  father, 
and  afterwards  sold  it,  by  his  ad- 
vice, to  the  plaintiff,  for  a  valuable 
consideration ;  and  the  father 
did  not  pretend,  but  disavowed 
any  claim  to  the  land,  as  heir  to 
his  daughter  ;  and  the  devise  was 
void  by  statute :  Held,  that  the 
father  was  estopped  from  as- 
serting hi<  legal  title,  as  heir, 
against  the  purchaser,  on  the 
ground  that  he  was  ignorant,  at 
the  time,  that  the  devise  was  void 
by  statute.  ib. 

Vide    DEBTOR    AND    CREDITOR,   1. 
JUDGMENT.     EXECUTION,  3. 


G. 

GUARDIAN   AND  WARD. 

I  It  seems,  that  a  release  given  by 
a  ward,  six  months  after  he  comes 
of  age,  to  his  guardian,  freely  and 
fairly,  without  any  fraud,  misrep- 
resentation, or  undue  means  to 
obtain  it,  is  valid.  Kirby  v. 
Taylor,  242 

2.  Such  a  release  given  by  a  ward, 
without  the   knowledge  or  con- 
sent of  the  surety,  who  had  exe- 
cuted a  bond  with  the  guardian, 
by  order  of  the  surrogate,  is   a 
discharge  of  the  surety  from  the 
bond,   and   may  be  pleaded   by 
him,  in  bar  to  a  suit  brought   by 
the  ward  against  such  guardian 
and   the  surety,  for   an    account, 
&,c.  ib. 

3.  A  father  of  an  infant,  residing  in 
another  state,  is  not  entitled   to 
demand  money  belonging  to  the 
infant;  but  n.  guardian  should  be 
appointed  here,  in  order  to  make 
a   valid   demand  of  the   money. 
IViUiams  \.  Storr*,  :$.">:} 

VOL.  VI.  66 


H. 

HEIR. 

Vide  EXECUTOR    AND    ADMINISTRA- 
TOR   8 


I. 


IDIOTS  AND  LUNATICS. 

1.  On  the  petition  of  a  lunatic,  for 
the  discharge  of  his  committee,  on 
the  ground  of  returned  sanity,  it 
is  in  the  sound  discretion  of  the 
Court  to  allow   him   to  traverse 
the  inquisition,  or  to  try  the  ques- 
tion by  a  feigned  issue.     In  the 
Matter  of  M '  Clean,  440 

2.  Where  the  lunacy  was  satisfacto- 
rily  established   in   the  first  in- 
stance, and  the  opinion  of  the 
Court,  after  repeated  applications 
for  a  discharge  of  the  committee, 
remained   unchanged,   the    trial 
of  the  question  was  directed  to 
be  at  the  expense  of  the  lunatic 
or   his   friends,   and   not   at  the 
charge  of  his  estate,  which   con- 
sisted of  personal   property  only, 
acquired    by  'the    industry    and 
skill  of  his  wife,  and  barely  sufl> 
cient  for  the  maintenance  of  her- 
self and  children,  and   her  hus- 
band, ib. 


IGNORANCE  OF  THE  LAW. 

Ignorance  of  the  law,  with  full  knowl- 
edge of  the  facts,  cannot,  gene- 
rally, be  set  up  as  a  defence  ;  nor 
will  it  protect  a  party  from  the 
operation  of  the  rule  in  equity, 
where  the  circumstances  would, 
otherwise,  create  an  equitable 
bar  to  a  legal  title.  Storr.<  \. 
Barker,  lliG 
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INADEQUACY   OF   PRICE. 
Vide  AGREEMENT,  7 

INFANT. 

A  father  of  infant  plaintiffs  is  not  enti- 
tled, in  that  relation,  to  demand 
the  money  of  the  infant;  and 
where  they  reside  out  of  the 
state,  a  guardian  should  be  ap- 
pointed here,  in  order  tp  make 
a  valid  demand  of  the  money. 
Williams  v.  Starrs,  353 

INJUNCTION. 

In  what  cases  granted,  and  against 
whom. 

1.  An  injunction  will  not  be  grant- 
ed to  restrain  the  defendant  from 
diverting    the    water    from    the 
plaintiffs   mill,   by    means   of  a 
tunnel  dug  five  years  ago,  until 
the  plaintiff  had  first  established 
his  right   at  law.     Reid  v.  Gif- 

ford,  19 

2.  An  injunction  will    be   granted, 
on  a  bill  filed  by  a  wife,  who  had 
property  descended  to  her,  during 
coverture,  to  prevent   a  creditor 
of  the  husband  from   selling  the 
property,    under    an    execution 
issued  on  a  judgment  confessed 
by  the  husband  for   a  bona  fide 
debt,  until   a  suitable  provision 
was  made  out  of  it  for  the  wife 
and  her  children.     Haviland  v. 
Myers,  25 

3  The  Court  does  not  interfere  by 
an  injunction,  unless  the  party 
applying  for  the  remedy  has  a 
vested  right,  legal  or  equitable, 
which  may  be  greatly  or  irrepara- 
bly affected  by  the  acts  sought  to 
be  restr ai  ried .  City  ofNew~  York 
v.  Mapes,  46 

4.  Where  no  commissioners  of  es- 
timate and  assessment  have  been 
appointed,  under  the  act  relative 
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to  opening,  a  kering,  &/c.  the 
streets  in  the  city  of  New-York. 
(sess.  36.  ch.  86.  s.  178.)  no 
rights  become  vested,  either  in 
the  corporation  of  the  city,  or  in 
the  owners  of  the  property  to  be 
affected  by  the  proposed  improve- 
ments, in  consequence  of  the 
proceedings  under  the  act,  so  as 
to  prevent  the  corporation,  on 
the  one  hand,  from  abandoning 
their  proposed  plan  of  improve- 
ment, or  the  owners  of  the  prop- 
erty, on  the  other  hand,  from 
using  and  improving  it,  in  any 
manner  they  may  think  fit :  an 
injunction,  therefore,  will  not  be 
granted,  at  the  instance  of  the 
corporation,  to  restrain  the  own- 
ers of  the  property  from  erecting 
buildings  on  the  ground,  or  using 
it,  at  their  discretion.  ib 

5.  On  filing  a  bill  against  an  incor 
porated  bank  ing  company,  charg 
ing  the  defendants  with  a  fraudu. 
lent  abuse  of  their  trust,  in  the 
election  of  directors,  an  injunc- 
tion will  not  be  granted,  in  limine 
before   answer,  to   restrain    the 
new    directors,   whose    election 
was  colorable  in  law,  from  the 
exercise  of  their  powers  ;  nor  will 
commissioners  or  receivers  be  ap- 
pointed to  take  charge  of  the  af- 
fairs of  the  bank,  there  being  no 
impending  mischief,  irreparable 
in  case  of  delay.     Ogdcn  v.  Kip 
and  others,  160 

6.  An  injunction  will  be  granted  to 
restrain    a   defendant   from   ob- 
structing a  street  in   the  city  of 
New-York,  by  building  a  house 
thereon  ;  it  being  not  only  a  pub- 
lic  nuisance,    but   producing   a 
special  injury  to  the  plaintiffs,  by 
affecting  the  enjoyment  of  their 
property  in  the  vicinity,  and  the 
value  of  it.    Corning  v.  Lowtrrc, 
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7.  Injunctions  are  granted  to  pre« 
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vent  trespasses,  as  well  as  to 
stay  waste,  where  the  mischief 
would  be  irreparable,  and  to  pre- 
vent a  multiplicity  of  suits.  Liv- 
ingston v.  Livingston,  497 
8  As  where  there  was  a  claim  by 
the  defendant  to  estovers  in  the 
land  of  the  plaintiff,  and  there 
had  been  an  action  at  law  deci- 
ded in  favor  of  the  plaintiff,  and 
another  suit  was  pending  on  the 
same  question.  ib. 

Vide  JURISDICTION,  1,2.     PRACTICE. 


INSURANCE. 
Vide  AGENT,  3. 

INTEREST. 

1  Where  M.,  being  the  owner  of 
a  contiguous  tenement,  was 
bound  to  contribute,  to  the  ex- 
pense of  a  new  party  wall,  and 
sold  his  tenement  to  D.,  enga- 
ging to  indemnify  M.  against  the 
plaintiffs  claim  to  contribution  : 
Held,  that  M.  was  bound  to  pay 
interest  on  the  amount  of  the  con- 
tribution as  ascertained  by  a  mas- 
ter, and  which  was  a  lien  on  the 
wall,  from  the  time  it  was  de- 
manded and  refused  ;  and  that  the 
bill  against  D.,  who  was  prop- 
erly made  a  party  defendant,  was 
dismissed  without  costs.  Camp- 
bell v.  Mr.sier  and  Dust  an,  21 

'2  Compound  interest  is  not  allow- 
ed, unless  on  a  special  agreement 
in  writing,  after  the  lawful  inter- 
est has  become  due.  The  agree- 
ment, to  be  valid,  must  be  pro- 
spective in  its  operation  ;  as,  that 
the  interest  then  due  and  payable 
shall  carry  interest  thereafter. 
Van  Benschootcn  v.  Lawson,  313 

3.  An  agreement,  made  at  the  time 
of  the  original  contract  or  loan, 
that  interest  shall  begin  and  run 


upon  the  lawful  interest,  from 
the  period  stipulated  for  its  pay- 
ment, is  not  valid.  i'b 

Vide  LEGACY,  2,  7.     AGENT,  1.  IN 

TERPLEADER,  4.    PRACTICE. 

INTERPLEADER. 

1.  A    bill   of  interpleader  may  be 
filed,  though  the  party  has   not 
been  sued  at  law,  or  has   been 
sued  by  one  only  of  the  conflict- 
ing   claimants,   or   though    the 
claim  of  one  of  the  defendants  is 
actionable   at   law,  and  that  of 
the  other  in  equity.     Richards  v. 
Saltcr,  44o 

2.  On    a   bill   of  interpleader,  the 
right  may  be  decided  in  favor  of 
one  defendant  against  the  other  ; 
and,  if  one  defendant  establishes 
a  title,  and  the  other  makes  de- 
fault, the  Court  will  decree  pay- 
ment to  the  one,  and  award  a  per- 
petual injunction  as  to  the  other. 

ib. 

3.  Where  one  of  the  defendants  was 
held  entitled  to  the  fund   which 
had  been  paid  into  Court  by  the- 
plaintiff,  on  obtaining  an  injunc- 
tion   against  a  suit  at  law,  the 
other  defendant,  who,  by  setting 
up  a  groundless  claim,  had  com- 
pelled the  plaintiff  to  resort  to  a 
bill  of  interpleader,  was  ordorcJ 
to  pay  the  costs  of  the  other  de- 
fendant, whose  claim  was  estab- 
lished ;  and,  also,  the  eosl*  of  the 
plaintiff  in  equity,  and  in  tin- suit 
at  law,  and  which  were  directed 
to  be  paid  out  of  the  fund  in  the 
first  instance.  ib 

4.  And  where  the  plaintiff  had  of- 
fered to  pay,  on  being  Lndemni 
fied,  and  that  Ix-ing  n-fnsed,  had 
filed  his  bill  of  interpleader,  with 
reasonable  diligence,  he  was  no» 
charged    with    interest    on    the 
money  paid  into  Court.  iL 
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JUDGMENT. 

4  judgment  cannot  be  impeached  ex- 
cept for  fraud,  nor  its  considera- 
tion be  inquired  into;  nor  is  the 
party  in  whose  favor  a  judgment 
has  been  entered  up,  bound  to 
answer  inquiries  in  a  bill  filed  by 
a  subsequent  purchaser,  which 
go  to  impeach  the  consideration 
or  validity  of  the  judgment. 
French  v.  Shotwell,  235 


ktl>GMENT  BY  CONFESSION. 
Vide  MORTGAGE. 

JURISDICTION. 

1.  Where  the  supervisors  of  a  town, 
under  the  acts  of  the  legislature, 
and  pursuant  to  the   vote  of  the 
town,    allowed    bounties  for    the 
destruction  of  wolves,  the  amount 
of  which  was  inserted  in  the  an- 
nual tax  list,   to  he   levied   and 
collected  of  the  owners  of  lands, 
&/c. :  Held,  that  this  Court  had  no 
jurisdiction  to  grant  an  injunction 
to  restrain  the  collection   of  the 
sums  so  allowed  for  bounties,  es- 
pecially as  there  was  no  allega- 
tion of  fraud  or  corruption  in  the 
board    of  supervisors ;    but    the 
power  to  review   and   correct  all 
errors,  mistakes,  and  abuses,  in 
the  exercise  of  the  powers  of  in- 
ferior and  subordinate  public  ju- 
risdictions, and  in  the  official  acts 
of  pablic  officers,  belongs  exclu- 
sive!/  to    the   Supreme    Court. 
Moatrs  v.  Smedley,  28 

2.  This    Court     will     not    relieve 
against  a  judgment   at  law,  on 
the  giound  of  its   being   against 
equity ,  unless  the  defendant  in 
the  jt»  Jgment  was  ignorant  of  the 
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fact  in  question,  pending  the  .-nit. 
or  it  co.ild  not  be  received  as  a 
defence  at  law  ;  or  unless,  with- 
out any  neglect  or  default  on 
his  part,  he  was  prevented,  by 
fraud  or  accident,  or  the  act  of 
the  opposite  party,  from  availing 
himself  of  the  defence.  Foster 
\.  Wood,  87 

3.  Where  a  defendant  paid  part  of 
a  judgment   recovered    against 
him,    and    the    plaintiff  in   that 
judgment,  afterwards,  brought  an 
action  of  debt  on  the  judgment, 
in  which  F.  was  special  bail,  and 
recovered  a  second  judgment  for 
the  whole  original  debt  and  costs, 
against  the  defendant,  who  neg- 
lected   to   prove    the    payment, 
which  was  omitted  to  be  credited 
by  the  plaintiff,  who,  afterwards, 
sued  F.,  the   special  bail,  and 
recovered  judgment  against  him 
for  the  whole  debt,  interest  and 
costs,  by  default,  F.  being  igno- 
rant of  the  payment  on  the  first 
judgment:  Held,  on   a   bill  filed 
by  F.,  the  bail,  that  he  was  not 
entitled  to  relief.  ib. 

4.  The  jurisdiction  of  chancery  is 
concurrent  as  to  legal,  and   ex- 
clusive as  to  equitable  bars  ;  and 
a  collateral  satisfaction  will  con- 
stitute, in  equity,  a  good  bar  of 
a  freehold  right.     Jones  v.  Pow- 
ell, 194 

5.  As,  where  a  widow,  entitled  to 
dower  in  land,  of  which  her  hus- 
band   died    seised,    accepts    an 
equivalent  in  other  land,  or  mon- 
ey, she  will    be  barred  from  as- 
serting her  claim  for  dower ;  es- 
pecially after  enjoying  the  equiv- 
alent for  twenty  years,  and   see- 
ing the  land  of  which   she   was 
dowable  sold,  without  setting  up 
her  claim.  ib. 

6.  Equity  may  decree  the   specific 
performance  of  a  general  cove- 
nant   of   indemnity,  though    il 
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sounds  only  in  damages.  Cham- 
pion v.  Brown,  398 

7.  The  jurisdiction  of  the  Court  of 
Chancery  over  trials  at  law,  by 
compelling  the  paity  who  has 
gained  a  verdict,  to  submit  to  a 
new  trial,  or  be  forever  enjoined 
from  proceeding  on  his  verdict, 
is  now  very  rarely  exercised ;  and 
never,  except  in  a  very  clear 
case  of  fraud  or  injustice,  or 
upon  newly-discovered  evidence, 
which  could  not  possibly  have 
been  produced  at  the  first  trial. 
Floyd  v.  Jayne,  479 

M.  Where,  after  a  verdict,  in  a 
Court  of  Common  Pleas,  the  in- 
ferior Court,  under  the  statute, 
has  no  power  to  grant  a  new  trial, 
this  Court  will  grant  relief,  on 
the  ground  of  newly-discovered 
evidence,  unless  the  sum  in  con- 
troversy be  too  small  to  bear  the 
expense  of  the  remedy.  ib. 

y  But  if  the  party  has  not  used  due 
diligence,  or  all  the  means  in  his 
power,  to  establish,  at  the  trial, 
the  fact  which  he  seeks  to  prove 
on  a  new  trial,  this  Court  will 
not  interfere.  ib. 

Vide  AGREEMENT,. 4,  11. 


L. 

LACHES    AND     LENGTH    OF 
TIME. 

1.  Where   an    agent   had   suffered 
thirty  yearr,  after  his  agency  had 
ceased,  ana  sixteen  years  before 
the   death   of  his   principal,   to 
elapse,    without    rendering   any 
account,  or   filing  a   bill :   Held, 
that  the  staleness  of  the  demand 
was    a    bar    to    its    admission. 
Mooers  v.   White,  300 

2.  Where  there  is  fraud  or  collusion 
between  the  executor  and  debtor, 


or  insolvency,  lapse  of  time  is 
not  ground  of  demurrer  to  a  bill ; 
it  is  matter  of  evidence,  and  not 
an  absolute  bar,  and  may  be  set  up 
in  the  answer  of  the  defendant. 
M'Dowl  v.  Charles,  132 

Vide    PLEADINGS,    III.     12,    13. 

AGENT,  2. 

LEASE. 

1.  A  covenant    to   renew   a  lease 
does     not,     necessarily,     imply 
another  lease,  not  only  for  the 
same   term    and    rent,   but   also 
with  all  the  covenants  contained 
in  the  former  lease ;  such  cove- 
nants being  accidental,  and   not 
essential  parts  of  a  lease.     Rut- 
gers v.  Hunter,  215 

2.  As  where,  in  a  building  lease,  for 
twenty-one   years,   at    a  certain 
annual  rent,  it  was  covenanted 
that,    at   the   expiration    of  the 
term,  the  buildings  erected,  and 
improvements     made      by     the 
lessee,  should  be  valued,  in  the 
manner  specified   in   the   lease ; 
and  if  the  lessor  should  not  abide 
by,  and  pay  the  amount  of  such 
valuation,  he  should  "  icnew  the 
lease,  or  redemise  the  lot,  at  such 
rents,  and   upon  such   terms,  as 

•might  be  agreed  upon  between 
the  parties."  At  the  end  of  the 
lease,  the  lessee  refused  to  accept 
a  redemise  of  the  lot,  upon  any 
terms,  and  insisted  on  being  paid 
for  his  buildings  and  improve- 
ments, according  to  the  valuation 
thereof,  made  pursuant  to  the 
covenant  in  the  lease  ;  and  the 
lessor  tendered  a  /•/  iinrtil  of  tlm 
lease,  for  the  same  term,  and  for 
the  same  rent,  but  without  anv 
covenant  as  to  buildings,  or  pay- 
ing for  buildings  and  improve- 
ments: ///•/.'/,  that  the  lessee  wa? 
bound  to  accept  the  renewal  of 
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the  furmer  lease,  so  tendered,  or 
to  give  up  all  claim  to  be  paid 
for  the  buildings  and  improve- 
ments. Rutgers  v.  Hunter,  215 

LEGACY. 

1.  Where  land  is  devised,  charged 
with  the  payment  of  a  legacy, 
and  the  devisee  accepts  of  the 
devise,  he  is  personally  and  ab- 
solutely liable  for  the  legacy  ;  and 
he  has  no  right  to  require  of  the 
legatee,  before  payment,  a  secu- 
rity to  refund,  in  case  of  a  de- 
ficiency of  assets,  to  pay  debts, 
&/c.  Glen  v.  Fisher,  33 

"2.  The  devisee,  in  such  case,  is  lia- 
ble to  pay  interest  on  the  legacy 
from  the  time  it  was  payable, 
though  the  payment  was  not  de- 
manded by  the  legatee.  ib. 

3  And  where  the  devisee  said,  that 
if  the  legacy  had  been  demanded, 
he  would  not  have  paid  it,  and 
admitted  a  sufficiency  of  assets, 
he  was  decreed  to  pay  the  costs 
of  a  suit  against  him  by  the  lega- 
tee, ib. 

4.  Where  husband  and  wife  sue  for 
the  wife's  legacy,  the  Court  will 
direct  a  suitable  provision   to  be 
made  out  of  it,  for  the  mainte- 
nance of  her   and  her  children, 
before  decreeing  payment  6f  the 
legacy  to  the  husband.  ib. 

5.  Where  an  administrator  was  sued 
for  a  legacy,  charged   on  land 
devised  to  the  intestate,  and   ac- 
cepted by  him  :   Held,  that  the 
charge  being  personal  on  the  dev- 
isee, his  personal   representative 
was  bound  to  pay  the  legacy,  as 
a  personal  debt ;    and   that   the 
legatee  was  to  be  considered   as 
a  creditor,  and  not  bound  to  ten- 
der security  to  refund,  in  case  of 
a  deficiency  of  assets,  &-c.    ib.  36 

0.  It  is  only  when  the  suit  is  against 
executors  and  adnvnistrators,  as 
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such,  that  the  legatee  can  be  r"i 
quired  to  give  security  to  refund 

ib. 

7.  Where  a  legatee  is  compelled  to 
sue  for  the  legacy,  he  is  entitled 
to  interest  and  costs.  *'/<. 

Vide  BARON  AND  FEME,  4. 

LIEN. 

Vide  AGREEMENT. 

LIMITATION    OF    ACTIONS. 

1.  Where  the  statute  begins  to  run, 
it  continues  to  run,  without  being 
impeded     by     any     subsequent 
event.     Mooers  v.  White,      360 

2.  If  a  demand  on  a  simple  contract 
can    be   enforced  in   equity,   as 
well  as  at  law,  and  the   creditor 
files  a  bill  in  equity,  the  defend- 
ant will    be  allowed  the   benefit 
of  the  statute  of  limitations,  if  it 
would  have  been  a  good  plea  in 
bar  to  an  action  at  law.     Roose- 
velt v.  Mark,  266 

3.  An  acknowledgment  by  a  party, 
to  take  a  case  out  of  the  statute 
of  limitations,  must  be  of  a  pres- 
ent subsisting  debt,  unqualified, 
and  made  by  the  party  himself. 

ib. 

4.  Any  payment  or  act  of  his  as- 
signees or  trustees,  who  are  not 
parties  to  the  contract,  or  under 
any  personal  obligation  to  pay  or 
contribute,  is  not   sufficient   to 
create   a  constructive   acknowl- 
edgment of  the  original  debtor. 

ib. 

5.  A  devise  of  real  and  personal  es- 
tate, for  the  payment  of  just  debts, 
does  not  revive  a  debt  barred  by 
the  statute  of  limitations,  or  dis- 
charged by  a  bankrupt's  certifi- 
cate, ib. 

6.  An   acknowledgment  or  admis- 
sion by  an  executor  or  adminis- 
trator will  not  bind  the  real  asstis 
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in  the  hands  of  an  heir  or  dev- 
isee, or  of  the  people,  by  escheat, 
or  affect  the  right  of  either  to 
plead  the  statute  of  limitations. 
Mooers  v.  White,  360 

Vide  DOWER,  1.     USURY. 


LOAN-OFFICERS. 

1.  Under  the   act   authorizing   the 
loan   of    moneys,    &,c.,    passed 
April  18th,  1786,  (sess.  9.   ch. 
40.)  the  loan-officers   are   bound 
stiictly  to  pursue  the  directions 
of  the  statute,  in  the  sale  of  prem- 
ises   mortgaged.     If,   therefore, 
there  be  a  defect  in    the  adver- 
tisement of  sale,  in  describing  the 
quantity    and    situation   of  the 
land,   the   sale  is   irregular   and 
void  ;  and  the  purchaser,  under 
such  an   irregular  sale,  was  de^ 
creed  to  release   all   his  title   to 
the  owners  of  the  equity  of  re- 
demption ;  and  a  note  given    by 
him  to  the  loan-officers,  for  the 
balance  of  the  purchase  money, 
was  ordered  to  be   delivered  up 
and  cancelled  ;  but  he,  being  an 
innocent  and   bona  jide  purcha- 
ser, was  not  subjected   to  costs. 
Sherman  \.  Dodge,  107 

2.  Where  a  mortgage,  taken  by  two 
loan-office  commissioners  of  the 
county    of  Essex,    had    become 
forfeited,  and  the  land  was  regu- 
larly advertised  and  sold,  pursu- 
ant to  the  act,  except  that  one 
of  the    commissioners    was  not 
present  at  the  time  the  order  for 
the  advertisement  for  sale  was 
made,  nor  at  the  sale  :  Held,  that 
the  assent  of  the  absent  commis- 
sioner was  to  be  presumed,  as  no 
dissent  was,  afterwards,  express- 
ed  by    him,   and    he    united    in 
the  deed  to  the  purchaser ;    and, 
though  it  is  the  duty  of  both  com- 


missioners to  be  present  at  the 
sale,  yet  the  absence  of  one  of 
them,  from  necessity,  or  just 
cause,  which  was  to  be  presumed 
in  this  case,  would  not  affect  the 
validity  of  a  sale  otherwise  regu- 
lar and  fair.  King  \.  Stow, 

323 

3.  And  though  the  commissioners 
neglected  to  make  all  the  proper 
minutes,  or  entries,  in  the  book, 
of  their  proceedings,  according 
to  the  directions  of  the   act,  yet 
an   omission,   on   their    part,   in 
this  respect,  will   not   vitiate  or 
defeat  the  sale  itself,  as   against 
a  bona  Jide  purchaser.  ib. 

4.  Where  the  advertisement  of  sale 
was  affixed   up   by  the   commis- 
sioners,  at  the  court-house  and 
two  public  taverns  in  the  village 
of  E.,  being  the  three  most  pub- 
lic places  in  that  village,  which  is 
the  place  of  the  greatest  resort 
in   the   county :  Held,  that  this 
was  sufficient,  as  the  act  did  not 
necessarily  require   that  the  ad- 
vertisement should  be  put  up  in 
three  different  villages  or  towns, 
and  the  practice  of  the  commis- 
sioners    in    Essex    county    had 
been  uniformly  otherwise.        ib. 

5.  But  admitting  that  the  commis- 
sioners erred  in  their  construc- 
tion of  the  act,  in  this  respect 
yet  a   mere  error  of  judgment . 
where  there  was  no  fraud,  or  pre 
tence   for    imputing   fraud,   but 
every  thing  was  intended   to  be 
fair  and  regular,  will  not  vitiate 
the  sale,  as  against  a  bona   tiilr 
purchaser,  for  a  valuable  consid- 
eration,  without   not'ce  of  any 
irregularity  or  omission  on  the 
part  of  the  commissioners.       ib 
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MASTERS  OF   VESSELS. 
Vide  STEAM-BOATS. 

MORTGAGE. 

i.  A  mortgagee  may  sue,  at  the 
same  time,  at  law  on  his  bond, 
and  in  .this  Court  on  the  mort- 
gage. Jones  v.  Conde,  77 

&  Where  the  owner  of  the  equity 
of  redemption  pays  off  a  mort- 
gage, and  takes  an  assignment 
of  it,  he  will  not  be  allowed  to 
keep  it  on  foot,  to  the  prejudice 
of  a  bona  Jide  purchaser  under 
him.  Starr  v.  Ellis,  393 

Jl.  And  where  it  appears,  that  such 
mortgage  is  fraudulently  assign- 
ed, and  kept  on  foot  to  injure 
the  plaintiff's  title,  it  will  be  or- 
dered to  be  delivered  up  and  can- 
celled, ib. 

4.  A  Court  of  equity  will  keep  an 
encumbrance   alive,  or  consider 
it  extinguished,  as  may  best  serve 
the  purposes  of  justice,  and  the 
just  intent  of  the  party.  ib. 

5.  The  union  of  the  equity  of  re- 
demption with   the  legal  estate, 
produces  a  merger  of  the  mort- 
gage, unless  it  is  declared,  at  the 
time,  to  be  kept  on  foot  for  some 
beneficial  purpose.  ib. 

C.  S.  P.  James  v.  Johnson  and  Mo- 
rey,  41? 

7.  But  in  special  cases,  as  where  an 
infant  is  entitled  to  the  estate, 
the  charge  may  be  preserved  for 
his  benefit.  ib. 

8.  All  dealings  with  a   mortgagee, 
beforo  notice  of  an   assignment 
by  him,  are  valid.  ib. 

9    The  registry  of  an  assignment  of 
a  mortgage  is  not  notice  to  a  mort- 
gagor, so  as  to  render  payments 
by  him  to  the  mortgagee,  in  his 
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own  wrong;  but  it  is  effectual 
notice  to  a  subsequent  purchaser 
or  mortgagee.  ib. 

10.  A  deed,  absolute  on  the  face  of 
it,   but   intended   by  the  parties 
as  a  security  merely  for  a  debt, 
though  registered   as   a  deed,  is 
valid  and  effectual  between  thr 
parties,  as  a  mortgage ;   but  it  i' 
liable  to  be  defeated  by  a  subse 
quent  mortgage,  duly  registered. 

ib. 

11.  A  secret  assignment  of  a  mort- 
gage, by  a  mortgagee,  who  has 
purchased  the  equity  of  redemp- 
tion, will  not  affect  a  subsequent 
purchaser.  ib 

12.  Whether  a  purchase  of  the  equity 
of  redemption  to  a  part  of  the 
mortgaged   premises,  by  a  mort- 
gagee, will  extinguish  the   mort- 
gage as  to  the   whole  ?    Qucere 

ib 

13.  A  mortgage  for   a  debt  may  be 
held  as  security  for  further  loans, 
if  there  is  no   intervening  right 

ib. 

14.  Though  the  deed  is  absolute  on 
the  face  of  it,  and  the  defeasance 
is  by  parol,  it  is  valid,  as  between 
the  parties  themselves.  ib. 

15.  Mortgage  creditors  are  bona  Jide 
purchasers,  within  the  meaning 
of  the  act  of  the  21st  of  April, 
1818,  (sess.  41.  ch.  259.)  relative 
to  judgments  entered  by  confes- 
sion on  warrants  of  attorney,   ib. 

16.  Where   a  bill  for  a  foreclosure 
was  filed  by  a  second  mortgagee, 
and  ihejirst  and  third  mortga- 
gees were  made  parties,  but  the 
latter  did  not  disclaim,  or  offer  to 
release :    Held,   that    the    third 
mortgagee    was  not   entitled    to 
have  his  costs  paid,  until   after 
the   plaintiff  was   first  paid   his 
debt  and  costs.     Titus  v.   Velie, 

435 

Vide  PRACTICE.     PLEADINGS,  I. 
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NE  EXEAT  REPUBLICA. 

A  writ  of  ne  exeat  republica  will  not 
be  granted,  where  the  plaintiff's 
•  demand  is  purely  legal,  or  where 
the  defendant  is  an  executor  or 
administrator,  and  there  is  no 
affidavit  that  assets  have  come  to 
his  hands.  Smedberg  v.  Mark, 

138 

NEW  TRIAL. 
Vide  JURISDICTION. 


NEW- YORK  CITY. 
Vide  INJUNCTION. 

NUISANCE. 
Vide  INJUNCTION. 

P. 

PARTITION 

On  a  bill  for  a  partition,  the  Court  of 
Chancery,  being  authorized  by 
the  statute  to  decree  a  sale  where 
Courts  of  law  are  authorized,  or 
where  the  ends  of  justice  require 
it,  may  decide  on  the  necessity 
of  a  sale,  upon  the  report  of  a 
master,  as  well  as  of  commission- 
ers ;  and  where  the  master  re- 
ports that  a  sale  is  necessary, 
commissioners  will  be  appointed 
to  sell  and  convey.  Thompson 
v.  Hardman,  436 

PARTNERSHIP. 

1.  A  partner,  who  goes  abroad  on 
his  personal  affairs,  is  not  entitled 
to  charge  his  personal  expenses 
to  the  copartnership.  Mumford 
f .  Murray,  \ 

VOL.  VI.  '  67 


2.  The  plaintiff  and  defendant 
being  partners,  the  defendant, 
while  in  Europe,  obtained  an 
order  from  their  debtors,  in  favoi 
of  himself  and  his  copartner,  on 
a  house  in  London ;  but  suffered 
the  moneys  received  under  it  to 
be  blended  with  other  moneys 
received  by  him  under  a  trust 
deed  to  him  and  C.,  and  part  of 
it  to  go  into  the  hands  of  C., 
his  co-trustee  ;  and  the  plaintiff, 
without  knowledge  of  the  facts, 
afterwards  joined  in  a  release  of 
C. :  Held,  that  the  defendant, 
who  wrongfully  kept  the  plaintiff 
in  ignorance  of  the  existence  of 
the  order,  and  of  his  rights  under 
it,  was  accountable  to  him  for  his 
interest  in  the  whole  moneys  re- 
ceived under  the  order.  Mvm- 
ford  v.  Murray,  1.  452 

Vide   ABSENT    AND   ABSCONDIN  * 
DEBTORS,  1. 

PLEADINGS. 

I.  Parties. 

II.  Bill. 

III.  Demurrer. 

IV.  Plea. 
V.  Answer. 

I.  Parties. 

1.  It  is  too  late,  after  a  lapse  of 
twenty  years,  for   a   defendant, 
who  was  a  trustee  for  creditors 
under    an    assignment    from    a 
debtor,  in  trust  for  him,  and  such 
other  creditors  as  should  come  in 
and  execute  the  deed,  to  object, 
on  a  bill  filed  against  him  by  a 
creditor  for  an  account,  that  the 
other  ccstui  r/m  frusta  were  not 
made  parties.    Mumfordv.  Mur- 
ray, 1 

2.  Different  judgment  creditors  may 
unite  in  one  bill,  for  discover j 
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and  account,  the  object  of  which 
is  to  set  aside  impediments  to 
their  remedies  at  law,  created  by 
the  fraud  of  their  common  debt- 
or ;  and  to  have  his  estate  distrib- 
uted among  them,  according  to 
the  priority  of  their  respective 
liens,  or  ratably,  as  the  case  may 
be.  Brinkerhojf  \ .  Brown,  139 

1  A  bill  may  be  filed  against  sever- 
al persons,  relative  to  matters  of 
the  same  nature,  forming  a  con- 
nected series  of  acts,  all  intended 
to  defraud  and  injure  the  plain- 
tiffs, and  in  which  all  the  defend- 
ants were,  more  or  less,  concern- 
ed, though  not  jointly,  in  each 
act.  ib. 

4  A  conveyance  of  land  will  not 
be  directed,  where  the  party  in 
whom  the  fee  resided,  is  dead, 
and  his  heirs  are  not  made  par- 
ties. Dale  v.  Roosevelt,  255 

V  The  heirs  of  an  intestate,  who 
made  a  contract  for  the  purchase 
of  land,  which  his  administrators 
assigned  to  the  defendants,  are 
proper  parties,  to  a  bill,  filed  for 
the  specific  performance  of  the 
contract.  Champion  v.  Brown, 

398 

'».  On  a  bill  of  foreclosure  of  a  mort- 
gage, and  a  sale,  it  appeared 
that  the  defendants  were  owners 
of  two  fifths  only  of  the  premises 
under  the  will  of  their  father,  and 
that  there  were  legacies  given  to 
other  persons,  charged  upon  the 
mortgaged  premises  :  Held,  that 
the  legacies  being  prior  en- 
cumbrances, the  legatees  ought  to 
be  made  parties  to  the  suit,  for 
the  security  of  the  purchaser  at 
the  sale,  and  to  prevent  injury 
to  the  rights  of  the  mortgagors. 
M'Gown  v.  Yerks,  450 

"t  Where  leave  is  given  to  file  a 
supplemental  bill,  merely  to  bring 
in  parties,  the  original  defend- 
ants need  not  be  parties  to  it.  ib. 
530 


II.  Bill. 

8.  The  charge  of  adultery,  and  of 
cruel  usage,  being  distinct  and 
independent,  and  leading  to  dis- 
tinct issues  and  decrees,  cannot 
be  joined  together   in  the  samn 
bill.     Johnson  v.  Johnson,      103 

9.  Where  a  bill  seeks  to  transfer  to 
this  Court  a  matter  properly  cog- 
nizable  in    a   Court  of  law,  it 
must  be  verified  by  oath    Lynch 
\.  Willard,  346 

Vide  ADULTERY,  3. 

Bill  of  Interpleader,  vide  INTERPLEAD- 
ER.    PRACTICE,  1. 


III.  Demurrer 

10.  Causes  of  demurrer  may  be  as- 
signed  ore   tenus,    at.  the    bar. 
Brinlcerhofv.  Brown,  139 

11.  A  defendant    cannot   plead,  or 
answer   and  demur  both,  to  the 
whole  or  part  of  the  bill.    Clark 
v.  Phelps,  214 

12.  Where  there  is  fraud  or  collusion 
between  the  executor  and  debtor, 
or   insolvency,  lapse   of  time  is 
not   a   ground    of  demurrer   to 
the  bill.     M'Dowl  v.    Charles, 

132 

13.  It  is  matter  of  evidence,  not  an 
absolute  bar,  and  may  be  set  up 
in  the  answer.  ib. 

IV.  Plea. 

J4  Where  a  plea  is  ordered  to  stand 
for  an  answer,  it  is  to  be  deemed 
sufficient,  so  far  as  it  covers  the 
bill;  but  the  plaintiff  may  still 
except  to  the  residue  of  the  an- 
swer, though  not  without  special 
leave  for  that  purpose.  Kirby  v. 
Taylor,  242 

15.  Leave  to  withdraw  a  plea  was 
denied,  but  the  defendant  was  al- 
lowed to  answer  as  to  the  discov 
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ery  and  relief  sought,  but  not  to 
insist  on  the  release,  which  had 
been  pleaded  in  his  answer,  so 
far  as  the  same  had  been  over- 
ruled by  the  plea.  ib. 

Vide  USURY,  2. 

V.  Answer. 

16.  A  defendant  cannot    plead,  or 
answer  and  demur  both,  to  the 
whole  bill,  or  the  same  part  of  a 
bill.     Clark  v.  Phelps,          214 

17.  A  party  in  whose  favor  a  judg- 
ment has  been  entered  up,  is  not 
bound   to  answer  any   inquiries 
in  a  bill  filed   by  a  subsequent 
purchaser,  which  go  to  impeach 
the  consideration  or  validity  of 
the  judgment.     French  v.  Shot- 
well,  235 

Vide  DEMURRER,  III.  12,  13. 

PRACTICE. 

I.  Amending  and  dismissing  bill. 
II.   Taking  testimony,  feigned  issue, 
and  other  intermediate  proceed- 
ings. 

ill.  Hearing  and  rehearing. 
IV.  Reference  to  a  mastcr,  report,  and 

exceptions. 
V    Decree. 

I.  Amending  and  dismissing  bill. 

1 .  A  second  amendment  of  a  bill  was 
refused,  after  an  answer  by  one 
defendant,  and  a  plea  by  another, 
who  was  surety,  and  the  plea  al- 
lowed, and  the  bill,  as  to  him, 
dismissed,  and  a  motion  for  a  re- 
hearing granted,  and  after  eigh- 
teen months  had  elapsed  since 
the  first  amendment,  and  no  evi- 
dence of  any  new  information 
since  acquired ;  and  the  second 
amendment  being  substantially 
the  same  as  the  first,  though 


more  directly  charging  vhe  de- 
fendants with  fraud.  Kirby  v. 
Thompson,  79 

2.  An  injunction  bill,  sworn  to,  was 
allowed  to  be  amended,  after  the 
answer  had  been  excepted  to  as 
insufficient,    by    inserting   addi- 
tional  statements    and    charges 
without  prejudice  to  the   injunc- 
tion,  and    without  costs,  as  of 
course ;  but  not  by  striking  out 
or  altering  any  part  of  the   bill, 
without  due  notice  of  the  motion, 
accompanied     by    an    affidavit, 
stating  the  precise  amendments 
asked  for.     Rcnwick  v.   Wilson, 

81 

II.  Taking  testimony,  feigned  issur, 
and  other  intermediate  proceed- 
ings. 

3.  Each  party  has  a  right  to  elect 
his  own  examiner,  and  the  Court 
will  not,  on  motion  of  the  oppo- 
site  party,    interfere    with   that 
right ;  but  a  direct  examination 
may  be  before  one  examiner,  and 
a   cross  examination  before  an- 
other.    Troup   v.    Haight,    3&'» 

4.  A  party  is  not  entitled  to  copies 
of  deeds,  or  other  exhibits  refer- 
red to  in  the   interrogatories  of 
the  opposite  party,  until  publicn- 
tion.     Exhibits,  however,  ought 
to  be  sufficiently  described  in  the 
interrogatories,  so   as  to   enable 
the  adverse  party  to  know  what 
is  intended  to  be  proved,  and  to 
put  him  on  all  due  inquiry,      ib. 

5.  It  rests  in  the  sound   discretion 
of  the  Court,  to  award  a  feigned 
issue  or  not ;  but,  where  the  truth 
of  the  facts  can  be  satisfactorily 
ascertained  by  the  Court,  without 
the  aid  of  a  jury,  it  is  its  duty  to 
decide  as  to  the  facts,  and  not 
subject  the  parties  to  the  expense 
and  delay  of  a  trial  at  law.   Dale 
v.  Roosevelt,  255 
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III.  Hearing  and  rehearing. 

6.  On  a  rehearing,  the  cause  is  en- 
tirely open  to  the  party  in  whose 
favor  the  decree  has  been  given  ; 
but  as  to  the  other  party,  it  is 
open  only  as  to  the  parts  of  the 
decree   complained   of  by   him. 
Dale  v.  Roosevelt,  255 

7.  Evidence   duly  taken  in  chief, 
omitted  to  be  read  at  the  former 
hearing,  through  negligence,  or 
other  cause ;  or  evidence  as  to 
new  matter,  not  before  ready,  or 
as   to   papers  since  found,  and 
which  may  be  proved  at  the  hear- 
ing ;  or  evidence  to  show  the  in- 
competency  of  a  witness  whose 
deposition  was  read  at  the  former 
hearing,  is  admissible  at  the  re- 
hearing, ib. 

8.  But  new  evidence,  as  to  the  mer- 
its, is  not  allowed  at  a  rehearing, 
especially  when  it  has  been  taken 
ex  parte.  ib. 

[V.  Reference   to   a   master,    report, 
and  exceptions. 


Vide  PARTITION.     COSTS,  2,  3,  4.          \ 


V.  Decree. 

9.  Where  there  is  a  general  reserva 
tion  in  a  decree,  of  all  questions 
not  disposed  of  by  the  Court,  but 
nothing  said  as  to  interest,  it  may 
be  -allowed  on  the  final  decree. 
Campbell  v.  Mesier,  21 

1 0.  The  thirty-firth  rule  of  the  Court, 
which  declares,  that  no  process 
shall  be  issued,  or  other  proceed- 
ings had,  on  any  final  decree, 
until  the  same  have  been  enrolled, 
does  not,  it  seems,  apply  to  decre- 
tal sales  of  mortgaged  premises; 
but,  at  any  rate,  if  the  enrolment, 
which  is  matter  of  form,  be,  af- 
terwards, made  and  perfected,  it 
will  have  relation  back  to  the 
532 


time  of  the  decree,  and  protect 
the  intermediate  sale.  Goelet  v. 
Lansing,  75 

PRESUMPTION. 
Vide  LACHES  AND  LENGTH  OF  TIME. 


R. 

REFERENCE. 
To  a  Master.     Vide  PRACTICE,  V. 


REGISTRY  OF   DEEDS. 
Vide  MORTGAGE. 

REHEARING. 
Vide  PRACTICE,  III. 

RELATION. 
Vide  PRACTICE,  V.  10. 

RELEASE. 


Where  two  or  more  persons  are 
jointly  and  severally  bound,  in 
one  obligation,  a  release  of  one 
obligor  entirely  discharges  the 
rest  at  law,  but  not  strictly  so  in 
equity  ;  for  equity  will  not  extend 
the  operation  of  a  release  beyond 
the  clear  intention  of  the  parties, 
and  the  justice  of  the  case,  but 
will  construe  it  to  relate  to  the 
particular  matter  intended  to  be 
released.  Kirby  v.  Taylor,  242 
2.  As,  where  A.,  B.,  and  C.,  guar- 
dians, executed  a  bond,  jointly 
and  severally,  with  T.,  as  their 
surety,  for  the  faithful  perform- 
ance of  the  guardianship;  and 
the  ward,  after  coming  of  age, 
executed  a  release  to  A.,  adding, 
"  But  this  release  is  not  to  apply 
to,  or  affect  my  claims  against 
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B.,  my  acting  guardian,  and 
whose  account  remains  unset- 
tled : "  Held,  that  the  release,  as 
to  A.,  was  good;  and  was,  also, 
a  good  defence  for  T.,  so  far  as 
he  was  surety  for  A.,  but  that  he 
remained  bound  for  B.  and  C., 
the  other  two  obligors.  ib. 

Vide  GUARDIAN  AND  WARD,  1,  2. 


RENTS  AND   PROFITS. 
Vide  DEVISE,  1,  2. 

REPUBLICATION. 
Of  a  will.     VufeWiLL. 

S. 

SALE. 
Vide  VENDOR  AND  PURCHASER 

SALE  AT  AUCTION. 
Vide  AGREEMENT,  1,  2. 

SET-OFF. 

1.  The  attorney's  or  solicitor's  lien, 
for  his  costs,  does  not  affect  the 
equitable    right    of    set-off    be- 
tween the  parties.     The  lien  ex- 
tends only  to  the  clear   balance 
resulting  from  the  equity  between 
the   parties.     Mohawk  Bank  v. 
Burrows,  317 

2.  But  the  attorney's  or  solicitor's 
lien,  for  costs  recovered,  will  not 
be  suspended,  or  satisfaction   of 
the  judgment  delayed,  until  an 
unliquidated  claim  of  the  oppo- 
site party  can  be  ascertained,  and 
the    balance    finally   struck    be- 
tween the  parties.  ib. 


SHERIFF. 

Vide  EXECUTION.      DEBTOR   AND 
CREDITOR,  I. 


SOLICITOR  AND  ATTORNEY. 

1.  The  attorney's  or  solicitor's  lien 
for  costs  does  not  affect  the  equi- 
table right  of  set-off  between  the 
parties.     It  extends  only  to  the 
clear,  balance  resulting  from  the 
equity  between  the  parties.     But 
this  lien  will  not  be  suspended 
or  satisfaction  of  the  judgment 
delayed,    until   an   unliquidated 
claim  of  the  opposite  party  can 
be  ascertained,  and  a   balance 
finally  struck  between  the  par- 
ties. Mohawk  Bank  v.  Burrows, 

317 

2.  A  bill  by  attorneys  and  solicitors, 
for  account  of  moneys  paid,  and 
services  performed  by  them,  for 
the  defendants  and  others,  at  the 
request  of  some  of  them,  acting 
in  behalf  of  all  the  creditors  of 
an  insolvent  debtor,  and  for  re- 
lief, &c.,    was    dismissed,    the 
remedy    being  entirely   at  law. 
Lynch  and  Varick  v.  WiUard, 

342 

r 

SPECIFIC   PERFORMANCE. 
Of  a  contract.      Vide  AGREEMENT. 


STATUTES  CITED,  CONSTRU- 
ED, OR  EXPLAINED. 

1780,  April  13.      Sess.  9      ch.  40. 

(Loan-Officers.)  107.  323 

1787,  January  26.  Sess.  10.  ch.  4. 

(Dower.)  194 
,  February  8.  Sess.  10.  ch.  13. 

(Usury.)  95 

1799,  March  29.  Sess.  22.  ch.  57. 

(Civil  Death.)  118 
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1:01,  March  21.  Sess.  24.  ch.  49. 
(Absent  and  Absconding  Debt- 
ors.) 186.  379 

130C,  April  7.  Sess.  29.  ch.  168 
(Dower.)  194 

1813,  February  25.  Sess.  36.  ch.  19. 
(Escheats.)  360 

,  April  2.  Sess.  36.  ch.  49. 

(Towns.  Supervisors.)  28 

,  April  6.  Sess.  36.  ch.  75. 

(Distribution  of  Intestate  Es- 
tates.) 378 

,  April  8.  Sess.  36.  ch.  79. 

(Administration.  Surrogate.)  360 

,  April  9.  Sess.  36.  ch.  86. 

(New- York.  Streets.)  46 

,  April  10.  Sess.  36.  ch.  93. 

(Heirs  and  Devisees.)  379 

,  April  10.  Sess.  36.  ch.  95. 

(Court  of  Chancery.)  132 

,  April  12.  Sess.  36.  ch.  98. 

(Insolvent  Debtors.)  379 

,  April  13.  Sess.  36.  ch.  102. 

(Divorce.)  91.  182 

1818,  April  21.  Sess.  41.  ch.  259. 
(Judgments  on  Warrant  of  Attor- 
ney.) 417 


STEAM-BOATS. 

1.  The  masters  of  the  North  River 
steam-boats,  in  whose  names  con- 
tracts have  been  made  with  the 
postmaster-general,  for  carrying 
the  mail  between  the  cities  of 
Neio-York  and  Albany,  are  not 
entitled  to  take  the  profits  of  the 
contract  to  their  own  use  and 
benefit,  without  the  consent  of 
the  owners  of  the  boats ;  nor  is 
the  contract  to  be  considered  as 
made  with  the  masters  personal- 
ly, for  they  are  the  mere  agents 
or  servants  of  the  owners,  liable 
to  be  discharged  from  their  em- 
ployment ;  and  the  owners  have 
a  right,  at  any  time,  to  demand 
from  them  an  assignment  of  the 
mail  contract,  and  take  the  prof- 
534 


its  thereof,  without  making  any 
compensation  to  them  for  it.  fur- 
ther than  they  have  specially  en- 
gaged to  do,  by  the  express  terms 
of  their  appointment  or  contract. 
Roorback  v.  North  River  Steam' 
Boat  Company,  469 

2.  It  is  not  competent  to  the  cap- 
tains of  these  boats  to  object  to 
the  legality  of  an  assignment  of 
the  mail  contract  by  them  to  the 
owners.  Nor,  after  having  con- 
sented, and  continued  to  receive 
an  additional  salary  for  their 
services,  in  lieu  of  all  fees  and 
perquisites  for  carrying  the  mail, 
or  commissions  for  collecting  the 
steam-boat  tax,  can  they,  after- 
wards, claim  any  share  of  those 
perquisites  and  commissions,  ib. 

SUPREME  COURT. 

The  review  and  correction  of  all  er- 
rors, mistakes,  and  abuses,  in 
the  exercise  of  the  powers  of  in- 
ferior and  subordinate  jurisdic- 
tions, and  in  the  official  acts  of 
public  officers,  belongs  exclusive- 
ly to  the  Supreme  Court.  Mooers 
v.  Smedley,  28 

Vide  JURISDICTION. 

SURETY. 

Vide  BOND.     RELEASE.     GUARDIAN 
AND  WARD. 


T. 


TRUST   AND  TRUSTEE. 

Trustee;  his  accounts;  allowances  to, 
and  charges  against  him. 

1.  A  trustee   who  suffers  funds  to 
pass  improperly  into  the  hand? 
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of  his  co-trustee,  is  chargeable 
for  any  loss  arising  from  such 
negligence,  or  abuse  of  trust. 
Mumford  v.  Murray,  1.  452 
'2  A  defendant  who  suffered  moneys 
received  under  an  order  in  favor 
of  himself  and  the  plaintiff,  as 
partners,  to  be  blended  with  mon- 
eys received  by  him  under  a 
subsequent  trust  deed  to  him  and 
another,  to  pass  into  the  hands 
of  his  co-trustee,  was  held  ac- 
countable to  the  plaintiff,  not- 
withstanding the  plaintiff,  as 
one  of  the  ccstui  que  trusts,  had 
joined  in  a  discharge  of  such  co- 
trustee,  but  without  any  knowl- 
edge 'of  the  fact  of  the  first  mon- 
ey being  blended  with  the  trust 
moneys.  ib. 

3  A  trustee  is  not  entitled  to  com- 
missions, ib. 

4  A  trustee  who  mingles  the  trust 
money  with   his  own,  and   uses 
it  as  his  own,  must  pay  interest.- 

ib. 

5  A   trustee   who    has   made   ad- 
vances, in  good  faith,  for  the  ben- 
efit and  protection  of  the  trust  es- 
tate, as  paying  taxes  on  the  prop- 
erty, is  entitled  to  look  to  the  es- 
tate, in  the  first  instance,  leaving 
the  cestui  que  trusts  to  their  rem- 
edy, if  any,  against  the  grantor  in 
the   trust  deed,  by  substitution ; 
and  the  trustee,  having  paid  off 
encumbrances  on  the  trust  estate, 
and  taken  an  assignment  of  them 

'  to  himself,  is  entitled  to  his  in- 
demnity out  of  the  property  so 
redeemed  by  him  Murray  v. 
De  Rottcnhant,  .  52 

C  A  trustee  acting  in  good  faith,  is 
entitled  to  a  prompt  indemnity  for 
his  necessary  disbursements  and 
expenses,  and  has  a  lien  on  the 
trust  property  for  them.  5*6. 


u. 


USURY. 

1.  The  act  for  preventing 
(sess.   10.  ch.  13.   1  N.  R.   L. 
64.)  contains  no  limitation  to  a 
suit,  at  the  instance  of  the  party 
aggrieved,  to  compel  the  defend- 
ant to  discover  and  refund  the 
usurious  excess  of  interest  paid  ; 
provided  no  qui  tarn  or  popular 
action  has  been  commenced  by 
a  third  person  under  the  act,  pre- 
vious to  filing  the  plaintiffs  bill. 
Palmer  v.  Lord,  95 

2.  A  plea,  therefore,  in  bar  of  the 
suit,  that  the  plaintiff  did  not  file 
his  bill  within  one  year  after  the 
usurious  interest  was  paid,  is  bad. 

ib. 

3.  Before  the  statute,  the  party  ag- 
grieved had  a  right  of  action   at 
common  law,  to  recover  back  the 
surplus  beyond  the  principal  and 
legal  interest :  the  second  section 
of  the  statute,  therefore,  does  not 
give  a  new  right  of  action,  though 
it  omits  the  penalties  and  forfeit- 
ures contained   in   the  English 
statute.  ib. 

4.  The  right  of  the  party  aggrieved 
to  bring  an  action,  after  one  year, 
may  be  lost,  by  the  interference 
of  the  popular  action,  given   by 
the  statute ;  but,  until  such  popu- 
lar action  has  been  commenced, 
and  a  right  has  attached   in  a 
third  person,  it  seems,  that  the 

.  party  aggrieved  may  bring  his 
action  ;  and  his  right  to  the  sur- 
plus of  interest  will  be  fixed,  so 
that  a  papular  action,  brought 
afterwards,  cannot  be  sustained, 
though  within  the  second  year  ; 
and  if  no  such  popular  action  ia 
brought  within  the  second  year, 
the  right  of  action  continues  in 
535 
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the  party  aggrieved,  subject  only 
to  the  general  limitation  of  actions 
at  law.  Palmer  v.  Lord,  95 


V. 

VENDOR    AND    PURCHASER. 

Goods  were  sold  at  auction,  in  the 
city  of  New-  York,  to  be  paid  for 
in  approved  endorsed  notes,  at 
four  and  six  months ;  and  it  is 
the  usage  in  that  city,  where 
goods  are  so  sold,  to  deliver  them 
to  the  buyer  when  called  for,  and 
for  the  vendors,  afterwards,  to 
send  for  the  notes.  The  vendee 
of  goods,  at  auction,  after  he  had 
received  the  goods,  and  before 
he  was  called  on  for  the  notes, 
according  to  the  terms  of  sale, 
stopped  payment,  and  assigned 
the  goods,  with  other  property, 
in  trust  to  pay  certain  favored 
creditors :  Held,  that  the  delivery 
of  the  goods,  by  the  vendors,  was 
conditional,  and  the  vendee  a 
trustee  for  them,  until  the  notes 
were  delivered  ;  that  the  assign- 
ment by  the  vendee  was  volun- 


tary and  fraudulent,  and  did  not 
defeat  the  equitable  lien  of  the 
vendors ;  there  being  no  inter* 
vening  purchaser,  for  a  valuable 
consideration,  without  notice. 
Haggerty  v.  Palmer,  43? 

Vide  AGREEMENT. 


w. 

WIFE'S  EaUITY. 
Vide  BARON  AND  FEME. 

WILL. 

A  codicil,  with  three  competent  wit- 
nesses, being  executed  with  all 
the  solemnities  required  by  the 
statute,  may  be  a  republication 
of  a  will,  so  as  to  give  effect  to  a 
devise,  otherwise  void,  on  ac- 
count of  the  devisee  being  a  wit- 
ness to  the  original  will.  Mooers 
v.  White,  375 

Vide  DLVISE. 
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